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PAET  SIXTH. 


PROVISIONAL  REMEDIES. 


CHAPTER  I. 

ABBEST  AND  BAIL. 

1.  The  laws  of  the  land  and  an  enlightened  public  opinion 
long  since  decreed  that  there  should  be  no  more  imprison- 
ment for  debt,  unless  there  was  some  act  connected  with  the 
contracting  of  the  debt  or  ayoiding  its  payment  which 
tainted  the  transaction  with  fraud:  Const,  of  Cal.,  art.  i., 
sec.  15.  In  this  age  the  mere  misfortune  of  poverty  excites 
sympathy,  instead  of  provoking  the  additional  misfortune  of 
the  jail.  It  will  thus  be  seen  that  the  subject  of  arrest  and 
bail,  in  matters  pertaining  to  civil  actions,  is  very  limited. 
It  is  provided  by  our  statute,  that  no  person  shall  be  ar- 
rested in  a  civil  action,  except  as  prescribed  by  this  code  : 
Cal.  Code  C.  P.,  sec.  478. 

2.  The  statute  proceeds  to  designate  five  instances  in 
which  a  defendant  may  be  arrested  in  a  civil  action,  which 
will  be  referred  to  hereafter,  and  the  practitioner  must  re- 
member two  facts  when  he  attempts  to  get  an  order  of  arrest 
in  a  civil  action.  First.  This  statute  will  be  strictly  con- 
strued, and  if  there  be  a  question  of  doubt  about  defendant's 
guilt,  the  courts  will  incline  to  innocence  and  favor  the  de- 
fendant; and,  Second.  In  no  case  should  a  defendant  be 
arrested  in  a  civil  action,  unless  it  is  clear  that  the  facts 
charged  will  bring  him  within  the  letter  as  well  as  the  spirit 
of  the  statute. 

3.  This  extraordinary  remedy  was  only  intended  for  ex- 
treme cases.  It  should  be  invoked  only  as  a  punishment 
for  dishonesty,  and  hence  it  is  the  rule  that  in  the  affidavit 
prescribed  by  sec  481,  Cal.  Code  C.  P.,  the  mere  statement 
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in  the  language  of  the  statute  showing  defendant's  guilt  is 
not  enough;  the  facts  must  be  clearly  and  pointedly  stated, 
not  the  result  of  facts  which  are  assumed  to  exist,  but  the 
history  of  the  fraudulent  acts  must  be  given,  and  given  with 
particularity,  and  no  form  of  affidavit  can  be  given  which 
will  fit  all  cases,  or  ^even  more  than  one,  except  only  those 
portions  which  are  purely  formal. 

4.  But  it  has  been  held  that,  to  entitle  a  party  to  the 
remedy  of  arrest,  it  is  not  necessary  that  he  should  know 
positively  the  commission  of  a  fraud.  It  is  sufficient  if  the 
circumstances  detailed  would  induce  a  reasonable  belief 
that  u  fraud  was  intended:  Sotdhtoorth  v.  Besing,  3  Cal.  378. 
Hence  arrest  is  maintainable  by  the  assignee  of  a  cause  of 
action :  Grocers'  Nat.  Bh.  v.  Clark,  32  How.  Pr.  160.  An 
original  cause  of  action  is  merged  in  a  foreign  judgment  in 
an  action  for  fraud,  and  defendant  is  not  arrestable  in  an  ac- 
tion on  such  judgment:  Mallory  v.  Leach,  23  How.  Pr.  507; 
14  Abb.  Pr.  449,  n.  But  a  vacated  judgment  is  no  bar  to 
arrest  for  the  same  cause,  though  ordered  to  stand  as 
security:  Mott  v.  Union  Bank,  8  Bosw.  591.  As  to  how  far 
original  remedy  for  fraud  may  be  waived  by  a  subsequent 
negligence  or  compromise,  see  Adams  v.  Sage,  28  N.  T.  103. 
Held,  that  fraud  in  incurring  origiual  indebtedness  is  not 
merged  in  taking  the  debtor's  note  or  check,  but  that  he 
may  be  arrested  after  its  dishonor:  Shipman  v.  Ska/er,  14 
Abb.  Pr.  449;  see,  also.  Murphy  v.  Fernandez,  10  Bosw.  665. 
But  bringing  an  action  on  the  check  of  two  joint  debtors  in- 
validates an  arrest  of  one  for  a  separate  fraud:  Woodimff  v. 
Valentine,  19  Abb.  Pr.  93. 

5.  The  provisions  of  section  seventy-two  of  the  Califor- 
nia Practice  Act,  (sec.  478,  Cal.  Code  0.  P.),  have  reference 
to  mesne  and  not  to  final  process:  Steivart  v.  Levy,  36  Cal. 
159.  In  cases  of  fraud,  it  appears  that  there  can  be  but 
two  judgments — one  against  the  person,  and  the  other 
against  the  property;  in  the  former  of  which  the  execution 
issues  directing  the  officers  to  arrest  and  confine  the  party 
until  the  debt  is  paid:  JUatoon  v.  Edei%  6  Cal.  60.  To  au- 
thorize an  arrest  of  the  defendant  upon  execution  issued 
upon  a  judgment  recovered  in  an  action  upon  contract,  the 
fraud  for  which  the  arrest  is  sought  must  be  alleged  in  the 
complaint,  and  be  passed  upon  by  the  jury,  and  be  stated 
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in  the  judgment:  Davis  v.  Rohvuson,  10  Cal.  411.  When 
the  circumstances  authorizing  an  arrest  occur  subsequently 
to  the  filing  of  the  complaint,  application  should  be  made 
\o  the  court  either  to  amend  the  original  or  to  file  a  sup- 
plemental complaint,  so  as  to  set  forth  the  facts  upon  which 
execution  against  the  person  of  the  defendant  will  be  asked 
in  the  enforcement  of  the  judgment  sought:  Id. 

PBIYILEGE    FROM  ARREST. 

6.  Under  the  constitution  and  laws  of  California,  cer- 
tain persons  are  privileged  from  arrest  except  for  certain 
specified  offenses.  1.  Members  of  the  legislature  shall,  in 
all  cases  except  treason,  felony  and  breach  of  the  peace,  be 
privileged  from  arrest,  and  shall  not  be  subject  to  any  civil 
process  during  the  session  of  the  legislature,  nor  for  fifteen 
days  next  before  the  commencement  and  after  the  termina- 
tion of  each  session :  Const.  Cal.,  art.  I,  sec.  15.  2.  Elect- 
ors shall  in  all  cases  except  treason,  felony,  or  breach  of 
the  peace,  be  privileged  from  arrest  on  the  days  of  election, 
during  their  attendance  at  such  election,  going  to  and  re- 
turning therefrom:  Id.,  art.  II,  sec.  2.  By  section  1069 
Political  Code  of  California,  electors  are  privileged  from 
arrest,  except  for  an  indictable  offense,  during  their  attend- 
ance on  an  election,  and  in  going  to  and  returning  there- 
from. 3.  No  person  under  military  orders  for  parade, 
drill,  or  other  military  service,  is  subject  to  arrest  on  civil 
process  while  going  to,  returning  from,  or  on  such  parade : 
Cal.  Pol.  Code,  sec.  2021.  4.  No  female  can  be  arrested 
in  any  action:  Cal.  Code,  C.  P.,  sec.  861.  5.  Witnesses 
who  have  been  in  good  faith  served  with  a  subpena  to  at- 
tend before  a  court,  judge,  commissioner,  referee  or  other 
person,  in  a  case  where  disobedience  may  be  punished  as  a 
contempt,  are  exonerated  from  arrest  in  a  civil  action  while 
going  to  the  place  of  attendance,  necessarily  remaining 
there,  and  returning  therefrom:  Cal.  CodeC.  P.,  sec.  2067. 
The  penalty  for  making  an  arrest  of  a  witness  is  prescribed 
by  section  2068.  At  common  law  the  privilege  extends 
also  to  jurors,  parties,  officers,  and  judges,  and  protects 
them  while  in  attendance  upon  their  public  duties  from 
arrest,  summons,  or  any  other  civil  process:  40  Eng.  Com. 
Law  E.  464;  4  Dall.  388;  Id.  107;  1  Id.  296;  1  Binn.  77; 
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9  Serg.  &  Rawle,  150;  1  Miles,  237;  Andrews,  275;  6  Mass. 
245,  264;  8  Johns.  350;  18  Id.  52;  Lyell  v.  Goodwin,  4  Mc- 
Lean, 29;  Page  v.  Bandall,  6  Cal.  32.  Though  the  common 
law  privilege  of  the  officers  of  courts  of  justice  cannot  be 
taken  away  by  the  general  words,  yet  they  may  be  by  the 
manifest  intent  of  the  statute :  Case  of  Bliss,  9  Johns.  347. 

7.  The  privilege  of  a  suitor  or  witness  extends  to  ex- 
emption from  arrest,  and  no  further:  Blight  y.  Fisher,  Pet. 

0.  Ot.  41;  McFerran  v.  JVherj-y,  5  Cranch  C.  Ct.  677.  So 
with  an  applicant  for  the  benefit  of  the  bankrupt  law: 
Anon.,  6  Hunt's  Merch.  Mag.  355.  The  privilege  of  a  wit- 
ness protects  him  while  at  his  lodgings  as  well  as  in  the 
street,  going  to  or  from  the  court :  Ex  parte  Hurst,  1  Wash.  G. 
Gt.  186;  but  it  does  not  extend  after  he  is  discharged  from 
the  obligation  of  the  subpena:  Sraythe  v.  Bardcs,  4  Dall. 
329.  As  to  extent  of  an  elector's  privilege — also  as  to 
waiver  of  privilege  generally,  by  giving  bail  or  appearance : 
Petrie  v.  Fiizge^'old,  1  Daly,  401.  As  to  extent  of  privilege 
of  a  policeman — ^being  confined  to  the  period  when  on 
actual  duty.  Hart  v.  Kennedy,  39  Barb.  186;  24  How.  Pr. 
425;  15  Abb.  Pr.  290;  reversing  S.  C.,  23  How.  Pr.  417. 
The  mode  of  redress  for  a  person  privileged  from  arrest, 
when  arrested,  is  by  a  motion  to  the  court  from  which  the 
process  was  issued,  to  set  aside  the  service,  and  discharge 
the  party;  or  in  other  words,  to  abate  the  writ:  Lyell  v. 
Goodvnn,  4  McLean,  29.  It  is  erroneous  to  vacate  an  order 
of  arrest  on  the  ground  that  the  defendant  is  exempt  from 
arrest  by  virtue  of  his  office.  The  plaintiff  is  entitled  to 
retain  his  order,  for  the  purpose  of  making  the  arrest  when 
the  exemption  expires:  Hart  v.  Kennedy,  15  Abb.  Pr.  R. 
290;  24  How.  Pr.  425. 

GBOUNDS  FOB  ABBEST. 

8.  The  defendant  may  be  arrested  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  arising  upon  contract,  express  or  implied, 
when  the  defendant  is  about  to  depart  from  the  state  with 
intent  to  defraud  his  creditors;  2.  In  an  action  for  a  fine  or 
penalty,  or  for  money  or  property  embezzled,  or  fraudu- 
lently misapplied,  or  converted  to  his  own  use  by  a  public 
officer,  or  an  officer  of  a  corporation,  or  an  attorney,  factor. 
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broker,  agent,  or  clerk,  in  the  conrse  of  his  employment  as 
such,  or  by  any  other  person  in  a  fiduciary  capacity;  or  for 
misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
ment, or  for  a  willful  violation  of  duty;  3.  In  an  action  to 
recover  possession  of  personal  property  unjustly  detained, 
when  the  property,  or  any  part  thereof,  has  been  concealed, 
removed,  or  disposed  of  to  prevent  its  being  found  or  taken 
by  the  sheriff;  4.  When  the  defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt,  or  incurring  the  obligation 
for  which  the  action  is  brought,  or  in  concealing  or  dispos- 
ing of  the  property  for  the  taking,  detention  or  conversion 
of  which  the  action  is  brought;  5.  When  the  defendant  has 
removed  or  disposed  of  his  property,  or  is  about  to  do  so, 
with  intent  to  defraud  his  creditors:  Cal.  Code  C.  P.,  sec. 
479.  There  are  also  special  cases  in  which  the  statute 
authorizes  an  order  of  arrest  to  be  made  in  civil  proceed- 
ings; as  in  forcible  entry  or  detainer  cases,  where  the  com- 
plaint establishes  to  the  satisfaction  of  the  judge,  fraud, 
force  or  violence  in  the  entry  or  detainer,  and  that  the  pos- 
session held  is  unlawful:  Id.,  sec.  1168.  Or,  for  refusing 
to  produce  a  will:  Id.,  sec.  1302,  and  in  other  proceedings 
in  the  probate  court;  in  actions  for  usurpation  of  office: 
Id.,  804;  in  proceedings  supplementary  to  execution:  Id., 
715;  and  in  many  other  cases  technically  denominated  con- 
tempts. For  the  cases  in  which  an  order  of  arrest  may  be 
issued  by  a  justice  of  the  peace,  see  Id.,  sec.  861. 

AFFIDAVIT. 

9.  It  must  appear  to  the  judge  by  the  affidavit  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one  of 
those  mentioned  in  section  479:  Cal.  Code  C.  P.,  sec.  481. 
The  affidavit  must  be  either  positive,  or  upon  information 
and  belief,  and  when  upon  information  and  belief,  it  must 
state  the  facts  upon  which  the  information  and  belief  are 
founded:  Id.  Under  a  former  statute  substantially  like  the 
present,  it  was  said  to  be  well  settled  that  the  facts  neces- 
sary to  be  shown  must  appear  in  the  affidavit  itself,  and 
that  it  was  not  sufficient  to  refer  to  the  complaint  or  to  any 
other  paper  to  show  what  ought  to  be  disclosed  by  the  affi- 
davit, although  it  is  positively  averred  that  such  paper  or 
complaint  is  true :  McOilvei^y  v.  Moorehead,  2  Cal.  609.    But 
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see  Brady  Y.  Bissell,  1  Abb.  Pr.  76;  lurner  v.  Thompson, 
2  Id.  444,  where  it  is  held  that  if  the  complaint  is  before 
the  jadge  when  the  order  is  granted,  it  may  be  looked  to 
to  aid  a  defective  affidavit,  and  that  the  order  should 
then  recite  that  it  appeared  by  affidavit  and  the  com- 
plaint duly  sworn  to  that  a  cause  of  action  existed,  etc. 
A  sworn  complaint  is  available  as  an  affidavit  with  others 
to  sustain  an  order  of  arrest:  Palmer  v.  Hussey,  59  N.  T. 
647;  affirming  65  Barb.  278.  Fraud,  as  a  ground  of  arrest, 
must  be  clearly  proved.  If  there  is  a  serious  doubt  as  to 
the  fraud,  an  order  of  arrest  is  not  allowable :  Claflin  v. 
Frank,  8  Abb.  Pr.  412.  The  plaintiff's  affidavit  must  spec- 
ify and  establish  the  particular  fraud  relied  upon  as  the 
foundation  of  the  order.  He  cannot  upon  a  motion  to 
vacate  the  order,  set  up  a  ground  for  retaining  it  which  was 
not  put  forth  as  the  original  ground  of  the  order:  Gady  v. 
Edmonds,  12  How.  Pr.  197.  Documents  relied  on  must  be 
presented,  or  copies  furnished:  De  JVeerth  v.  Fddne)',  16 
Abb.  Pr.  295;  25  How.  Pr.  419.  "Where  some  of  the  material 
allegations  of  the  affidavit  are  upon  information  and  belief, 
the  sources  and  nature  of  the  information  must  be  particu- 
larly set  out,  and  a  good  reason  given  why  a  positive  state- 
ment cannot  be  procured:  De  JVeerth  v.  Feldnei',  supra. 
The  rule  that  one  shall  not  resort  to  inferior  evidence  when 
he  has  it  in  his  power  to  produce  evidence  affording  greater 
certainty  of  the  fact  in  question,  applies  to  an  affidavic  to 
obtain  an  order  of  arrest:  Id.  As  to  the  distinction  be- 
tween "stating  the  sources  of  information"  aud  ''setting 
them  forth,"  see  Id.  An  affidavit  grounded  entirely  on  in- 
formation and  belief  as  to  all  the  facts  constituting  the 
fraud  is  insufficient:  Satoio  v.  lieisenberger,  25  How.  Pr. 
164.  The  amount  claimed  by  the  plaintiff  should  be  stated 
positively.  ''About  $4930.00"  held  insufficient:  10  Ohio, 
263. 

JVb.  84^. 

Affidavit— By  Third  Person. 
[Title.] 

[Venue.] 
C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  an  agent  of  the  above-named  plaintiff  A.  B.,  at 

[state  the  nature  of  the  agency,  and  continue  as  in  succeed- 
ing forms.] 
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1.  Third  Person. —It  is  not  absolutely  necessary  that  deponent  should 
show  any  connection  between  him  and  the  plaintiff:  Cat  Code  C.  P.,  sec. 
481;  but  where  there  is  a  connection,  it  is  better  to  state  it. 

Jfo.  843. 

AffidavU  for  Order  of  Arrest — Departing  out  of  the  State  with  Intent  to  De- 
fraud Creditors. 
[Title.] 

State  of  California,         ) 
County  of j  **' 

• . .    .  being  duly  sworn,  says  that is 

the  plaintiff  in  the  above-entitled  action;  that 

a  sufficient  cause  of  action  exists  in  favor  of  plaintiff  against 
said  defendant  as  fully  appear^  from  the  verified  complaint 
herein,  a  copy  of  which  complaint  is  hereto  annexed  and 
made  a  part  of  this  affidavit;  that  it  is  an  action  for  the  re- 
covery of  money  on  a  cause  of  action  arising  upon  an 

contract,  and  that  the  defendant  in  said  action  is  about  to 
depart  from  this  State  with  intent  to  defraud  his  creditors. 

And  affiant  further  states  and  shows  the  following  facts 
and  circumstances  in  support  of  the  above  allegations  of 
fraud,  to  wit :  [State  facts.] 

[JUBAT.]  [SlONATUBB.] 

2.  Departure  and  Intent  to  Defraud.  —  In  an  action  for  the  recovery 
of  money  or  damages,  on  a  cause  of  action  arising  upon  contracts,  express  or 
implied,  when  the  defendant  is  about  to  depart  from  the  state  with  intent  to 
defraud  his  creditors:  Cal.  Code  C.  P.,  sec.  479,  subd.  1;  N.  Y.  Code,  sec.  650, 
snbd.  2. 

3.  Facts  and  CironmBtances. — The  affidavit  must  state  the  facts  and 
circumstances  which  justify  the  conclusion  that  the  defendant  has  removed 
or  disposed  of  his  property,  so  that  the  court  may  be  able  to  draw  it  from  the 
evidence  detailed  in  the  affidavit:  See  Smith  v.  Lu<:e,  14  Wend.  237»  and  cases 
there  cited  in  note  a;  Ex  parte  Bohinson,  21  Wend.  672;  Frost  v.  Willard,  9 
Barb.  440;  CasteUanos  v.  Jones,  5  N.  Y.  164;  compare  Donnelly  v.  Corbett, 
7  N.  Y.  500;  Van  AUtyne  v.  Erwin,  11  Id.  331. 

4.  Fraudulent  Intent.  —  Evidence  of  a  fraudulent  intent  must  depend 
upon  the  particular  circumstances  of  each  case.  The  declarations  of  the  debtor 
are  often  sufficient,  at  least  if  coupled  with  acts  of  a  suspicious  character: 
Compare  Courier  v.  McNamara,  9  How.  Pr.  255;  and  Hathom  v.  Hall,  4 
Abb.  Pr.  227.  The  mere  fact  that  defendant  is  about  to  depart,  although  he 
owes  debts  to  a  large  amount,  is  not  enough.  It  must  appear  that  he  has  re- 
moved  or  disposed  of  his  property,  or  is  about  to  do  so,  secretly..  It  is  the 
secrecy  which  evinces  the  fraudulent  intent:  Anonymous,  2  Code  R.  51.  This, 
however,  must  be  taken  with  qualification:  Compare  Courier  v.  McNamara, 
9  How.  Pr.  255.  As  to  what  is  sufficient  evidence  of  a  fraudulent  intent,  see^ 
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also,  McBuU  v,  Hir»eh,  4  Abb.  Pr.  441;  and  Spies  v.  Jod,  1  Dner,  660;  and 
see  Gary  y.  Williams,  Id.  667. 

5.  TortB. — ^Assault  and  battery  is  not  a  case  of  fraud,  and  persons  cannot 
be  arrested  in  civil  actions  for  the  same:  Ex  parte  Prader,  6  Cal.  239.  As  to 
arrestability  of  parties  in  actions  for  willful  damage,  see  Niver  v.  Niver,  43 
Barb.  411;  29  How.  Pr.  6;  19Abb.  Pr.  14.  But  it  is  not  proper  to  grant  a  writ 
of  arrest  for  a  personal  tort,  as  of  course,  unless  the  defendant  is  a  non-resi- 
dent, or  transient,  or  the  tort  is  aggravated:  Davis  v.  Scott,  15  Abb.  Pr.  127. 
This  does  not  apply  to  California. 

Jfo.  844' 

Affidavit  Shewing  that  Money  has  been  Received  by  Defendant  in  a  Fiduciary 

Capa^y. 
[Title.] 

[Vbnub.] 

being  duly  sworn,  says  that  he  is  the  plaintiff 

in  the  above-entitled  action;  that  a  sufficient  cause  of  action 
exists  in  favor  of  plaintiff,  against  said  defendant,  for  the 

sum  of dollars,  as  fully  appears  from  the  verified 

complaint  herein,  a  copy  of  which  complaint  is  hereto  an- 
nexed and  made  a  part  of  this  affidavit;  that  it  is  an  action 
for  the  recovery  of  money  received  by  the  defendant,  as  a 
broker,  in  the  course  of  his  employment  as  such,  and  by 
him  fraudulently  converted  to  his  own  use;  and  affiant  fur- 
ther states  and  shows  the  following  facts  and  circumstances 
in  support  of  the  above  allegation  of  fraud  and  conversion, 

to  wit:  That  on  the day  of ,  187. . ,  at , 

he  delivered  to  the  defendant  G.  D.,  of ,  who  was 

then  and  there  a  broker,  a  promissory  note  made  by  E.  F. 

to  the  order  of  the  plaintiff,  dated  the day  of , 

187. . ,  and  payable months  after  date,  for  the  sum  of 

dollars,  and  indorsed  by  plaintiff,  for  sale  on 

plaintiff's  account,  and  for  no  other  purpose  whatever;  that 
he  gave  no  authority  to  the  said  C.  D.  to  retain  the  proceeds 
of  said  note,  or  any  part  thereof,  for  any  time  whatever;  that 

on  the day  of ,  187. . ,  the  said  defendant, 

G.  D.,  sold  the  said  note  and  received  therefor  the  sum  of 

dollars,  in  lawful  money  of  the  United  States, 

of  which  sum  this  affiant  was  then  and  there  entitled  to  re- 
ceive the  sum  of dollars;  that  he  has  demanded 

the  said  sum  last  named  from  said  G.  D.,  but  he  has  not 
paid  or  accounted  for  the  same  or  any  part  thereof  [and 
wholly  refuses  so  to  do]. 

[Jurat.]  [Signature.] 


ABBEST  AND  BAIL.  25 

6.  Agent. — An  agent  who  is  intrasted  with  negotiable  paper  to  be  dis- 
ooonted,  and  who  transfers  it  to  a  bonajide  purchaser,  and  receives  the  pro- 
ceeds, applying  them  to  his  own  nse,  is  liable  for  the  money  in  a  fiduciary 
capacity:  Wol/e  v.  Bronwer,  5  Rob.  601.  In  a  suit  to  recover  money  received 
by  a  person  as  agent,  he  cannot  be  arrested  without  showing  some  fraudulent 
conduct  on  his  part»  or  a  demand  on  him  by  the  principal,  and  a  refusal  by 
him  to  pay.  An  arrest  without  such  showing  is  prohibited  by  sec.  15,  art.  1, 
of  the  constitution;  In  the  matter  of  Holc^foi'th,  1  Cal.  438. 

7.  Conversion  of  Property. — The  defendant  may  be  arrested  in  an  action 
u>  recover  the  possession  of  personal  property  unjustly  detained,  when  the 
property  or  any  part  thereof  has  been  concealed,  removed  or  disposed  of,  to 
prevent  its  being  found  or  taken  by  the  sheriff:  CaL  Code  C.  P.,  sec.  479, 
subd.  3.  Where  the  right  to  an  arrest  flows  directly  from  the  matter  of  the 
cause  of  action  itself,  «.  i/.,  in  an  action  for  the  wrongful  conversion  of  per- 
soiuJ  property,  the  court  will  not  try  the  merits  upon  affidavits,  and  will  not 
discharge  the  order  unless  the  defendant  makes  out  a  clear  case  of  innocence: 
BayaUns.  Co.  v.  Noble,  6  Abb.  Pr.  (N.  S.)  54.  There  must  be  a  fraudulent 
concealment  to  maintain  arrest  under  subdivision  third  of  this  section:  Jan- 
anique  v.  De  Luc,  1  Abb.  Pr.  (N.  S.)  419;  SUton  v.  Potter,  9  Bosw.  636.  As 
to  the  proper  form  of  security  and  order  under  this  subdivision,  see  EUton  v. 

Potter,  9  Bosw.  636. 

• 

8l  Fiduciazy  Character. — ^The  complaint  should  state  the  facts  that  con- 
stitnte  the  fiduciary  character,  as  well  as  its  nature  and  extent:  Porter  v. 
Hermann,  8  Cal.  623.  It  is  necessary  in  such  a  case  to  charge,  not  only  that 
defendant  received  the  money  as  agent,  but  that  he  converted  it  in  the 
coarse  of  his  employment  as  such:  Id.  Where  the  character  or  capacity  in 
which  a  party  is  alleged  to  have  acted  is  essential  to  the  charge  of  fraud,  the 
character  or  capacity  must  be  averred  in  direct  and  positive  terms,  or  the 
charge  must  fall:  Id.  For  forms  of  complaint  see  "Fraud,"  voL  ii.,  pp.  249- 
275. 

9.  Ghronnds  of  Arrest — The  defendant  may  be  arrested  in  an  action  for 
a  fine  or  penalty,  or  for  money  or  property  embezzled,  or  fraudulently  mis- 
applied, or  converted  to  his  own  use,  by  a  public  officer,  or  an  officer  of  a 
corporation,  or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary  capacity,  or 
for  misconduct  or  neglect  in  office,  or  in  a  professional  employment,  or  for  a 
willful  violation  of  duty:  CaL  Code  C.  P.,  sec.  479,  subd.  2;  N.  Y.  Code, 
sec  550.  The  character  or  capacity  in  which  a  party  is  alleged  to  have 
received  money  or  property,  is  essential  to  the  charge  of  fraud,  and  that 
character  or  capacity  must  be  positively  and  directly  averred,  or  the  affidavit 
will  be  insufficient:  Porter  v.  Herman,  8  Cal.  624. 

10.  PartnerB. — A.,  being  owner  of  an  invoice  of  goods  in  the  city  of  New 
York,  sold  one  half  interest  therein  to  B.,  with  an  arrangement  that  the 
latter  should  proceed  to  San  Francisco,  and  there  dispose  of  the  same  on 
joint  account:  Held,  that  this  constituted  a  partnership  between  them,  and 
that  B.  was  not  subject  to  arrest  in  an  action  by  A.  to  recover  a  part  of  the 
proceeds  of  the  sales:  Soule  v.  Hay  ward,  I  Cal.  345.  Section  seventy-four 
of  the  Practice  Act  (Cal.  Code  C.  P.,  sec.  479),  which  provides  for  the  arrest 
of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one  partner  suing 
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to  recover  money  received  by  another:  Id.  The  words  "fiduciary  capacity  *' 
do  not  characterize  the  relation  which  one  partner  holds  to  the  other:  Id. 

11.  Wlio  may  be  Arrested. — Broker  misapplying  funds  deposited 
arrestable,  and  taking  of  collaterals  does  not  change  character  of  liability: 
Dubois  V.  Tliompsoriy  1  Daly,  309;  25  How.  Pr.  417.  Guardian  using  funds 
of  ward  arrestable:  WJitdock  v.  Stewart^  28  How.  Pr.  89.  So,  also,  as  to 
party  receiving  avails  of  goods  as  indemnity  against  his  guarantee  of  pay- 
ment: Chaine  v.  Coffin,  17  Abb.  Pr.  441.  Or  as  consignee  guaranteeing  pay- 
ment: Ostell  V.  Brough,  24  How.  Pr.  274.  But  mere  consignee,  doing  business 
in  the- ordinary  way  as  commission  merchant,  not  arrestable:  Duguid  v.  Ed' 
toards,  32  Id.  254.  Claim  to  money  by  third  person  no  bar  to  arrest  of 
fiduciary  receiving  it:  Gross  v.  Graves,  19  Abb.  Pr.  95.  A  part  payment  for 
goods  by  a  bailee,  who  is  to  return  on  payment  for  them,  does  not  bar  an 
arrest  in  a  subsequent  action  for  their  conversion:  Person  v.  Giver,  29  How. 
Pr.  432. 

JW>.    845. 

Affidavit  for  Order  of  Arrest — Fraudulent  Debtor, 
[Title.] 
[Venue.] 

being  duly  sworn,  says  that  ....  is 

the  plaintifif  in  the  above-entitled  action;  that  a  sufficient 
cause  of  action  exists  in  favor  of  plaintiff  against  said  de- 
fendant, for  the  sum  of dollars,  as  fully  appears 

from  the  verified  complaint  herein,  a  copy  of  which  com- 
plaint is  hereto  annexed  and  made  a  part  of  this  affidavit; 
that  it  is  an  action  for  the  recovery  of  money  on  a  cause  of 
action  arising  upon  an  [express]  contract,  and  that  the  de- 
fendant in  said  action  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  and  incurring  the  obligations  for  which 
the  said  action  is  brought. 

And  affiant  further  states  and  shows  the  following  facts 
and  circumstances  in  support  of  the  above  allegations  of 
fraud,  to  wit:  [state  fully  and  particularly  all  the  facts  relied 
upon  as  constituting  and  proving  the  fraud.  If  any  of  the 
material  averments  are  made  upon  information  and  belief, 
state  the  sources  of  information,  and  why  the  affidavit  of  a 
person  having  personal  knowledge  is  not  presented.  If 
documents  or  papers  are  referred  to  as  a  source  of  informa- 
tion, and  these  are  not  in  affiant's  possession  or  under  his 
control,  attach  copies  thereof  properly  referred  to,  or  show 
why  copies  cannot  be  procured.] 

[Jurat.]  [Signature.] 

12.  Caiiaea  of  Action  Joined. — Where  two  separate  causes  of  action  are 
joined  in  one  complaint  an  arrest  will  not  lie  for  fraud  in  respect  to  one,  where 
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the  defendant  is  innocent  as  to  the  other:  Toffy  v.  WiUiamSf  5  T.  &  C.  294; 
Ooodale  v.  Finn,  4  Id.  432.  Where  the  action  is  to  recover  money  collected 
by  a  public  officer,  with  interest,  the  claim  for  interest  is  not  a  separate  cause 
of  action,  and  the  defendant  may  be  arrested:  People  v.  Clark,  45  How.  Pr.  12. 

13.  Circiinuitanoes. — ^The  practitioner  cannot  be  too  careful  in  specifying 
the  particular  circumstances  establishing  the  fraud  relied  upon  as  the  founda- 
tion of  the  order,  fie  cannot,  upon  a  motion  to  vacate  his  order,  set  up  a 
ground  for  retaining  it  not  put  forth  as  the  original  ground  of  the  order:  Cody 
V.  Edmonds,  12  How.  Pr.  197. 

14.  Complaint. — The  writ  of  arrest  is  only  an  intermediate  process  to  se- 
cure the  presence  of  the  defendant  until  final  judgment;  and  to  authorize 
anest  on  final  process  the  fraud  must  be  stated  in  the  judgment^  and  the  facts 
on  which  it  is  based  must  be  affirmatively  found.  This  cannot  be  done  unless 
the  fraud  is  averred  in  the  complaint.  The  affidavit  will  not  aid  the  com- 
plaint: See  McUoon  v.  Eder,  6  CaL  61. 

15.  Bvidence  EasentiaL — In  order  to  sustain  the  allegations  of  fraud  and 
deceit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the  representations 
alleged  to  have  been  fraudulent  and  deceitful  were  not  true:  Belden  v.  Htn- 
riqites,  8  Cal.  87.  A  defendant  cannot  be  arrested  for  fraudulent  representa- 
tions in  obtaining  money,  when  the  representations  were  made  some  time  after 
the  money  was  obtained:  Snow  v.  Hahtead,  I  Cal.  361.  Under  subd.  4,  of 
sec.  179  of  the  New  York  Code  (as  amended  in  1863,  and  which  corresponds 
to  subd.  4,  sec.  479,  CaL  Code  C.  P. )  the  defendant  in  an  action  to  recover 
damages  for  false  and  £raudulent  representations  respecting  the  pecuniary  re- 
■ponsibility  of  third  persons  is  liable  to  arrest:  HazUtt  v.  QUI,  19  Abb.  Pr.  353. 

16.  Fraadnlent  Intent. — ^In  all  cases  where  fraud  is  charged,  proof  of  an 
actual  intent  ought  to  be  required  to  justify  or  sustain  an  arrest:  Birckell  v. 
Straus,  28  Barb.  293;  S.  C,  8  Abb.  Pr.  63;  Oaffney  v.  Burton,  12  How.  Pr. 
516.  A  purchaser  who  obtains  credit  by  false  representations  must  be  held  to 
intend  the  legitimate  consequences  of  his  acts:  WhUconib  v.  SaUman,  16  How. 
Pr.  533.  An  attempt  to  postpone  payment  for  a  week,  and  failing  within 
two  days  thereafter,  was  held  to  be  conclusive  evidence  of  intent  to  defraud, 
in  the  absence  of  any  explanation:  Smith  v.  Frank,  2  Rob.  626.  An  intent  to 
defraud  existing  at  the  time  the  obligation  was  contracted,  may  be  inferred 
from  subsequent  circumstances:  Lovell  v.  Martin,  11  Abb.  Pr.  126;  see  Fhilipa 
V.  Benedict,  33  Barb.  655;  20  How.  Pr.  265. 

17.  Fraudulent  Purohase. — ^WTiere  one  purchased  bills  of  exchange  on 
credit,  for  the  purpose  of  remitting  to  Europe,  and  afterwards  sold  them  in  the 
market:  Held,  that  as  he  purchased  the  bills  with  the  intention  to  make  such  use 
of  them,  and  knowing  his  inability  to  pay  for  them,  the  purchase  was  fraudtT 
lent,  and  that  he  was  liable  to  arrest  in  an  action  for  their  value:  Morrison  v. 
Oamer,  7  Abb.  Pr.  425;  see,  also,  Brown  v.  Montgomery^  20  N.  Y.  287.  Pur- 
chase with  preconceived  design  not  to  pay  is  fraudulent,  though  a  mere  con- 
cealment of  insolvency  does  not  make  it  so:  Hennequin  v.  Naylor,  24  N.  Y. 
139;  King  v.  Phillips,  8  Bosw.  603.  Not  necessary  that  misrepresentation 
should  be  sole  inducement  to  sale:  Shaw  v.  Stine,  8  Bosw.  157.  Party  mak- 
ing representation  false  in  fact  liable  for  it,  though  at  the  time  he  did  not 
know  whether  it  were  true  or  false:  Craig  y.  Ward,  36  Barb.  377;  Sharp  v. 
Mayor  qf  New  York,  40  Id.  256;  25  How.  Pr.  389. 
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18.  Grounds  of  Arrest. — ^When  the  defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt  or  incurring  the  obligation  for  which  the  action 
is  brought,  or  in  concealing  or  disposing  of  the  property  for  the  taking,  de- 
tention, or  conversion  of  which  the  action  is  brought,  he  may  be  arrested: 
OaL  Code  C.  P.,  sec.  47^,  subd.  4.  For  illustrations  of  the  principles  upon 
which  orders  of  arrest  may  be  granted  under  this  subdivision,  see  the  follow- 
ing cases:  Bean  v.  Benway,  17  How.  Pr.  90;  Freeman  v.  Leland,  2  Abb.  Pr. 
479;  Bell  v.  MaU,  11  How.  Pr.  254;  Union  Bank  v.  Mott,  6  Abb.  Pr.  315. 

19.  Iiisa£Bolent  Grounds. — An  honest,  though  abortive  purpose  to  con- 
tinue business,  and  pay  for  the  goods,  is  consistent  with  the  vendee's  knowl- 
edge of  his  own  insolvency;  and  the  purchase  is  not  fraudulent  when  made 
with  such  intent,  though  founded  in  delusive  and  unreasonable  expectations: 
Nichols  V.  Pinner,  18  N.  Y.  295;  compare  Mitchell  v.  Worden,  20  Barb.  263. 

20.  Leac  Fori — ^Arrest  for  fraudulent  representations,  inducing  purchase 
of  property  in  a  foreign  country,  sustained,  when  property  brought  into  state, 
though  in  such  foreign  country  defendant  would  not  have  been  arrestable;  lex 
fori  governs:  City  Bank  v.  LunUey,  28  How.  Pr.  397. 

21.  Obligation — ^Debt. — ^Debt  and  obligation  have  the  same  meaning  in 
this  connection.  They  both  import  a  contract  liability.  Debt  implies  a 
fixed  and  absolute  liability,  a  sum  actually  owing  from  one  party  to  another. 
Obligation  includes  an  inchoate  and  conditional  liability,  the  fixed  character 
of  which  is  to  be  determined  by  subsequent  events:  Ely  v.  Steiglert  9  Abb. 
Pr.  N.  S.  36;  Smith  v.  Corbiere,  3  Bosw.  634;  Oatley  v.  Lemn,  47  Barb.  18; 
Crandall  v.  Bryan,  15  How.  Pr.  48. 

22.  Partners. — ^Both  partners  are  liable  to  arrest  in  an  action  on  a  debt  of 
the  firm  fraudulently  contracted  by  one  of  them:  6  Abb.  Pr.  319,  note; 
Townsend  v.  Bogart,  11  Id.  355;  Bull  v.  MeUias,  9  Id.  58;  Com>any,  Reeae,  21 
How.  Pr.  114;  Sherman  v.  Smith,  42  Id.  198.  But  opposed  to  these  cases  is 
Hanover  v.  Sheldon,  9  Abb.  Pr.  240,  and  note.  This  case,  however,  is  ex- 
pressly overruled  by  the  later  case  of  Sherman  v.  Smith,  supra.  In  McNeely 
V.  Haynes,  76  N.  C,  it  was  held  that  ''a  defendant  in  a  civil  action  cannot 
be  arrested  unless  he  has  been  guilty  of  a  fraud."  The  partner  who  had  pro- 
cured the  goods  by  fraudulent  representations  had  escaped,  and  the  other 
jmrtner  was  arrested.  The  court  says:  ''As  it  appears  from  the  case,  J.  A. 
Haynes  was  not  present  when  the  goods  were  purchased  by  Calvin,  had  no 
knowledge  of  it  and  in  no  wise  connived  at  or  assented  to  it;  nor  does  it  ap- 
pear that  the  goods  were  sent  to  or  received  by  him,"  How  much  importance 
was  attached  to  the  fact  last  stated  does  not  appear.  In  Clq/lin  v.  Frank,  8 
Abb.  Pr.  412,  it  was  held  that  the  defendant  is  not  liable  to  arrest  for  the 
fraud  of  his  agent,  without  personal  guilt  on  his  part  in  respect  to  the  com- 
mission of  the  fraud,  or  by  ratification  of  the  fraudulent  act;  but  in  later 
cases  it  is  said  that  so  long  as  the  principal  retains  the  benefit  of  the  dealing 
he  cannot  claim  immunity  on  the  ground  that  the  fraud  was  committed  by 
his  agent  and  not  by  himself:  See  Bennett  v.  Judson,  21  N.  Y.  238;  Craus  v. 
Hunter,  28  Id.  389,  393;  Elufell  v.  Chamberlain,  31  Id.  611,  619.  In  Sherman 
V.  Smith,  supra,  the  liability  of  the  copartner  is  placed  on  the  same  grounds, 
viz.:  agency,  and  the  profit  resulting  from  the  wrong.  The  reasoning  of 
these  cases  is  by  no  means  satisfactory,  if  we  are  to  understand  the  principle 
laid  down  as  a  universal  one.  If  the  partner  originally  innocent,  after  he  is 
informed  of  the  fraud,  refuses  to  restore  the  goods,  or  to  pay  therefor  if  they 
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are  sold  or  consumed,  having  the  ability  to  do  so,  he  might  be  well  held  to 
have  ratified  the  £raudalent  act  of  his  partner;  for  if  the  retention  of  the 
goods,  or  of  the  profits  of  the  fraudulent  act  of  his  partner,  is  to  make  him 
liable  to  arrest,  it  ought  to  appear  that  such  retention  is  voluntary,  and  not 
the  result  of  inability. 

23.  Statements  Sufficient— See,  as  to  what  will  be  sufficient  to  make 
out  a  case  of  fraud,  WhUe  v.  Dodds,  42  Barb.  554;  28  How.  Pr.  197;  18  Abb. 
Pr.  250;  PoUer  v.  SuUwan,  16  Id.  295;  SmUh  v.  Countryman,  30  N.  Y.  655. 
See,  as'to  what  is  necessary  to  constitute  an  actual  fraud,  Farrington  v.  Bui- 
lard,  40  Barb.  612,  516.  It  is  not  necessary  that  the  defendant  should  be 
benefited  by  his  false  representation,  or  in  collusion  with  another.  It  is  suffi- 
cient if  the  representation  induces  action  by  the  plaintiff:  Hubbard  v.  Briggs, 
31  N.  Y.  518.  But  to  give  action  for  them  representations  must  be  made  to 
plaintiff,  or  with  design  to  influence  his  conduct:  Van  Kleeck  v.  Le  Boy,  37 
Barb.  544.  See,  as  to  evidence  of  contemporaneous  frauds,  Anuden  v.  Man- 
cheaUr,  40  Id.  158. 

24.  Variance — ^If  the  affidavit  shows  a  cause  of  action  in  the  nature  of 
an  action  on  the  case  for  obtaining  goods  from  the  plaintiffs  by  fraud,  it  is  not 
to  be  infeired  that  the  complaint  will  not  state  a  cause  of  action  of  that  na- 
ture, because  the  affidavits  also  allege  that  the  action  is  brought  to  recover 
the  price  of  goods  sold:  Totfmsend  v.  Bogart,  11  Abb.  Pr.  355.  For  another 
form  sufficient^  see  same  cases. 

25.  What  most  Appear. — To  sustain  an  order  of  arrest  under  this  sub- 
division it  must  appear:  1.  That  the  defendant  has  made  representations 
which  were  false;  2.  That  he  knew  them  to  be  false:  Gajfney  v.  Burton,  12 
How.  Pr.  516;  Young  v.  Covell,  8  Johns.  23;  Addmgton  v.  Alien,  11  Wend. 
374;  3.  That  the  plaintiff  relied  upon,  and  was  in  point  of  fact  deceived  by 
them:  See  Freeman  v.  Leland,  2  Abb.  Pr.  479;  Wanzer  v.  Dt  Baun,  1  K  D. 
Smith,  261. 

Jfo.  846, 

Affidavit  for  Order  qf  Arrest — Removal  of  Property  with  Intent  to  Defraud, 

[TiTLK.] 

[Venue.] 

,  being  duly  sworn,  says  that is 

tbe  plaintiff  in  the  above-entitled  action;  that  a  sufficient 
cause  of  action  exists  in  favor  of  plaintiff  against  said  de- 
fendant for  the  sum  of dollars,  as  fully  appears  from 

the  verified  complaint  herein — a  copy  of  which  complaint  is 
hereto  annexed  and  made  a  pari;  of  this  affidavit;  that  it  is  an 
action  for  the  recovery  of  money  on  a  cause  of  action  arising 

upon  an   contract,  and  that  the  defendant  in 

said  action remove and dispose  of 

his  property  with  intent  to  defraud  ....  creditors. 

And  affiant  further  states  and  shows  the  following  facts 
and  circumstances  in  support  of  the  above  allegations  of 
fraud,  to  wit:  [State  them  fully.] 

[JUBAT.]  [SiGNATUBS.] 
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26.  Oronndfl  of  Arrest. — Defendant  may  be  arrested  when  he  has  re- 
moved or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to  de- 
fraud his  creditors:  Oal.  Code  C.  P.»  sec  479,  subd.  6;  N.  Y.  Code,  sec.  550, 
subd.  2.  Proof  of  actual  fraudulent  intent  is  requisite  to  justify  an  arrest 
under  this  subdivision:  Pacific  Mut,  Ins,  Co,  v.  Machado,  16  Abb.  Fr  461. 
See  antCy  note  16. 

JVo.  S47. 

Undertaking  on  Order  qf  Arrest, 
[Title,! 

Whereas,  the  aboye-named  plaintiff  has  commenced^  or 
is  about  to  commence  an  action  in  the  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and  for 

the  City  and  County  of  ,  against  the  above-named 

defendant,  and  is  about  to  apply  for  an  order  for  the  arrest 
of  the  said  defendant  in  said  action. 

Now,  therefore,  we,  the  undersigned,  residents  of  the 

County  of ,  in  consideration  of  the  premises,  and 

of  the  issuing  of  said  order  of  arrest,  do  undertake  in 

the  sum  of dollars,  and  promise  to  the  effect,  that 

if  the  said  defendant  recover  judgment,  the  said  plaintiff 
will  pay  all  costs  and  charges  that  may  be  awarded  to  the 
said  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  if  the  same  be  wrongful  or  without 
sufficient  cause,  not  exceeding  the  sum  of dollars. 

[Date.] 

0.  P.       [seal.] 

Q.  B.        [seal.] 


AFFIDAVIT  OF  QUALIFICATION. 
ORNIA, 

County  of 


State  of  California,  ) 

'  >■  88. 

, ,  the  persons  named  in, 

and  who  subscribed  the  foregoing  undertaking  as  the  sure- 
ties thereto,  being  severally  duly  sworn,  each  for  himself 

says :  That  he  is  a  resident  and holder  within 

this  State,  and  is  worth  the  sum  specified  in  the  said  un- 
dertaking as  the  penalty  thereof,  over  and  above  all  his 
just  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

[Jurat.]  [Signatures.] 


27.  Approval^  of  Undertaking — Court  commissioners  have  power  to 
prove  undertaJngs:  Cal.  Code  C.  P.,  sec.  259,  subd.  3. 

28.  DiamiBsa'  of  Action. — If  the  action  is  dismissed,  the  undertaking 
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must  thereupon  be  delivered  by  the  clerk  to  the  defendant,  who  mayliave 
his  action  thereon:  Cal.  Code  C.  P.»  sec.  581. 

29.  Justification  of  Suretiea. — Each  of  the  sureties  shall  annex  to  the 
undertaking  an  affidavit  that  he  is  a  resident  and  householder,  or  freeholder, 
within  the  state,  and  worth  the  sum  specified  in  the  undertaking,  over  and 
above  all  his  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. The  undertaking  shall  be  filed  with  the  clerk  of  the  court:  Cal.  Code 
C.  F.,  sees.  482  and  1067;  N".  Y.  Code,  sec.  812.  The  obligations  of  bail  are 
assumed  with  reference  to  the  law,  which  becomes  a  part  of  their  contract, 
and  the  whole  statute  must  be  examined  to  determine  their  liability:  Matoon 
V.  Eder,  6  Cal.  57;  see  CaL  Code  C.  P.,  sees.  494,  495,  496. 

30.  Qualifioation. — ^Under  an  order  upon  the  plaintiff  to  file  security  for 
costs,  an  undertaking  executed  by  two  sureties  is  filed,  the  qualification  of 
one  of  the  sureties  upon  exceptions  is  sufficient:  R'iygins  v.  WiUiaTWi,  2  Duer, 
678. 

31.  State,  etc.,  Exempt. — ^In  any  civil  action  or  proceeding  wherein  the 
state,  or  the  people  of  the  state,  is  a  party  plaintiff,  or  any  state  officer,  in 
his  official  capacity,  or  on  behalf  of  the  state,  or  any  county,  city  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  undertaking  or  security  can 
be  required  of  the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of 
any  county,  city  or  town;  but  on  complying  with  other  provisions  of  the 
Code  C.  P.,  such  parties  shall  have  the  same  rights,  remedies,  etc.,  as  if  such 
bond,  etc.,  were  given  and  approved:  CaL  Code  C.  P.,  sec.  1058. 

32.  BuflScient  Surety. — Although  the  word  sureties  is  used  in  the  stat- 
ute, yet  an  undertaking  with  one  surety  may  be  accepted  as  sufficient:  Ward 
V.  WhUney,  8  N.  Y.  446;  Siefv.  Shansenburgh,  10  Abb.  Pr.  477,  n.;  see  Cal. 
Code  C.  P.,  sec.  482. 

33.  Under  Seed — ^The  undertaking  may  properly  be  under  seal,  but  this 
is  not  essential  nor  usual:  Thompson  v.  Blanchard,  3  N.  Y.  335;  Seacord  v, 
Morgan,  17  How.  Pr.  394;  Coleman  v.  Bean,  14  Abb.  Pr.  38.  For  definition 
of  a  seal,  and  how  made,  see  Cal.  Code  C.  P.,  sees.  1930  and  1931. 

34.  TTndertaking  EssentiaL —Before  making  the  order,  the  judge  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff,  with  sureties  in  an 
amount  to  be  fixed  by  the  judge,  which  must  be  at  least  five  hundred  dollars, 
to  the  effect  that  the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum 
specified  in  the  undertaking:  Cal.  Code  C.  P.,  sec.  482. 

35.  WTio  must  Join. — The  preponderance  of  authority  seems  to  be, 
that  the  undertaking  need  not  necessarily  be  executed  by  the  plaintiff  per- 
sonally: Aakint  v.  Heams,  3  Abb.  Pr.  184;  Bellinger  v.  Gardner,  2  Id.  441; 
Courier  v.  McNamara,  9  How.  Pr.  255;  Leffingicell  v.  Chave,  10  Abb.  Pr. 
472-477,  n.  So,  in  an  action  brought  on  behalf  of  a  foreign  government,  an 
undertaking  to  procure  an  arrest  of  defendant,  executed  by  an  agent  ap- 
pointed to  sue,  is  good  as  an  undertaking  on  the  part  of  the  plaintiff:  Republic 
qf  Mexico  V,  Arrangois,  11  How.  Pr.  1. 
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JVb.  848. 
Indorsement  of  Judges  Approval, 

I  approve  the  within  undertaking,  and  the  sufficiency  of 
the  sureties  therein  named. 

[Date.  ]  [Sionatubb.  ] 

J^o.  849. 
Order  of  Arrest, 

[TiTLB.] 

The  People  of  the  State  of  California, 
To  the  Sheriff  of  the  City  and  County  of 

The  above-named  plaintiff  having  commenced  an  action 

in  the  District  Court  of  the Judicial  District  of  the 

State  of . .,  in  and  for  the County  of , 

against  the  above-named  defendant,  and  it  duly  appearing 
to  me,  from  affidavits  submitted  on  the  part  of  the  said 
plaintiff,  that  a  sufficient  cause  of  action  exists,  that  the 
case  is  one  of  those  mentioned  in  section  four  hundred  and 
seventy-nine  of  the  Code  of  Civil  Procedure  of  this  State, 
to  wit: 

That  the  said  defendant  has  been  guilty  of  fraud  in  con- 
tracting the  debt  for  which  the  said  action  is  brought,  and 
the  necessary  undertaking  having  been  given,  I,  the  under- 
signed, Judge  of  the  said  District  Court,  by  virtue  of  the 
authority  in  me  vested  by  law,  do  order  and  require  you,  the 

said  Sheriff  of  the County  of ,  forthwith 

to  arrest  the  said  defendant,  if  he  be  found  in  your  county, 

and  hold  him  to  bail  in  said  action,  in  the  sum  of 

dollars,  and  that  you  return  this  order,  with  your  proceed- 
ings thereon,  to  the  Clerk  of  the  said  District  Court,  on  the 

day  of ,  187.. 

G.  H.,  Judge. 

[Datb.] 

36.  Amoant  of  Bail. — In  relation  to  the  amount  of  bail,  onder  the  £oi> 
mer  practice,  in  actions  for  a  money  demand  on  contract,  bail  was  required 
in  double  the  amount  of  the  claim;  but  this  was  subject  to  modification 
where  the  amount  was  large:  Cromelines  ads.  Beldens,  1  Wend.  107;  Bedims 
gaU  V.  Bumie,  I  Hall,  237.  In  other  actions,  the  bail  is  altogether  in  the 
discretion  of  the  court,  and  depends  upon  the  character  of  the  action  and  the 
position  of  the  defendants;  whether,  for  example,  residents  or  transient  per- 
sons, etc. :  Baker  v.  Stoackfuimer,  3  Code  R.  248.  In  California  the  amount 
of  the  undertaking  must  be  at  least  ^ve  hundred  dollars:  Code  C.  P.,  sec. 
482.    The  undertaking  must  precede  the  order:  Id. 
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37  How  Served. — The  order  of  arrest,  with  a  copy  of  the  affidavit  upon 
which  it  is  made,  must  be  delivered  to  the  sheriff,  who,  upon  arresting  the 
defendant,  must  deliver  to  him  a  copy  of  the  affidavit;  and  also,  if  desired,  a 
copy  of  the  order  of  arrest:  Cal.  Code  C.  P.,  sec.  484;  N.  Y.  Code,  sec.  562. 
The  sheriff  must  file  them  within  ten  days:  Eule  39,  San  Francisco.  The 
sheriff  must  execute  the  order  by  arresting  the  defendant,  and  keeping  him 
in  custody  until  discharged  by  law:  CaL  Code  C.  P.,  sec.  485;  N.  Y.  Code, 
sec  563. 

38.  Name  of  Party. — ^Formerly  it  was  held  that  an  arrest  of  a  person  by 
a  wrong  name  could  not  be  justified,  though  he  was  the  person  intended,  un- 
less he  was  as  well  known  by  one  name  as  the  other:  Mead  v.  Haws,  7  Cow. 
332;  GurMeyY,  LoveU,  9  Id.  319.  But  since  the  code,  it  is  not  necessary  that 
the  name  of  the  party  to  be  arrested  should  be  stated.  If  unknown,  he  may 
be  designated  as  the  real  defendant  in  the  suit  or  proceeding,  and  whose 
name  is  not  known;  or  by  any  name:  Pinder  v.  Black,  4  How.  Pr.  95. 

39.  Nature  of  Remedy. — The  writ  of  arrest  is  only  an  intermediate 
remedy  or  process  to  secure  the  presence  of  the  party  until  final  judgment, 
and  the  facts  on  which  it  is  based  must  be  affirmatively  found,  and  the  fraud 
stated  in  the  judgment,  in  order  to  authorize  an  arrest  on  final  process: 
MeUoon  v.  Eder,  6  Cal.  57.  As  a  matter  of  practice  it  is  safest  to  award  an 
arrest)  even  in  cases  of  doubt,  for  the  defendant  is  protected  by  his  bond 
from  abuse  by  the  process,  without  which  process  the  plaintiff  may  be  reme- 
diless: SouUiworth  V.  Resmg,  3  Cal.  377. 

40.  Order,  by  whom  Made — An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  from  a  county  judge:  Cal.  Code  C.  P.,  sec.  480.  For  an  order  under  N. 
Y.  Code,  see  sees.  551  and  556. 

41.  Order,  ^what  it  Requires. — It  must  require  the  sheriff  of  the  county 
where  the  defendant  may  be  found  forthwith  to  arrest  him  and  hold  him  to 
bail  in  a  specified  sum,  and  to  return  the  order  at  a  time  therein  mentioned 
to  the  clerk  of  the  court  in  which  the  action  is  pending:  CaL  CodeC.  P.,  sec. 
483;  see  N.  Y.  Code,  sec.  561. 

42.  Order,  when  to  be  Made — The  order  may  be  made  whenever  it 
shall  appear  to  the  judge,  by  the  affidavit  of  the  plaintiff  or  some  other 
person,  that  a  sufficient  cause  of  action  exists;  and  that  the  case  is  one  of 
those  mentioned  in  section  479,  CaL  Code  C.  P.,  sec.  481.  And  may  be  made 
at  the  time  of  issuing  the  summons,  or  at  any  time  afterwards  before  judg- 
ment: Id.,  sec.  483. 

43.  Order,  when  Returnable. — The  order  may  be  tnade  returnable 
within  a  specified  period  after  arrest,  and  it  is  not  essential  to  name  a  certain 
day:  CorUinental  Bank  v.  DeMott,  8  Bosw.  696;  see  CaL  Code  C.  P.,  sec.  483. 

44.  Void  Order. — ^Where  the  complaint  was  not  filed  until  two  days 
after  an  order  of  arrest  had  issued  thereupon:  Htld,  that  the  order  of  arrest 
was  void:  Eix  parte  Cohen,  6  CaL  318. 

Skoeb.  Vol.  HI— 8 
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JVb.  850. 
Return  of  Order— Arrest  <f  D^endani^Bcul  Oiven. 

[TiTLB.] 

[Vknub.] 

I  have  taken  and  arrested  the  within-named  0.  J).,  whose 
body  I  have  ready  as  required  by  the  within  order. 

A.  C, 

Sheriff  of County. 

JVo.  851. 

Return — Drfendant  not  Found. 
[Venttb.] 

The  within-named  A.  B.  is  not  found  in  my  County. 

A.  0., 

Sheriff  of County. 

Jfo.  85Z. 

Return — One  Arretted^  the  Other  not  Found. 
[Vknthb.] 

I  have  taken  and  arrested  the  within -named  A.  B.,  whose 
body  I  have  ready,  as  required  by  the  within  order;  but 
the  within-named  0.  D.  is  not  found  in  my  County. 

A.  C, 

Sheriff  of County. 

Jfo.  853. 

Return — Imprisoned  for  want  of  Ba%L 
[Venitie.] 

I  have  taken  and  arrested  the  within-named  C.  D.,  who 
remains  imprisoned  in  the  common  jail  of  the  County  of 

,  in  my  custody,  for  want  of  bail. 

A.  C, 

Sheriff  of County. 

JVb.  854. 

Return — Arrest,  and  Escape  by  Rescue. 
[Vkntjb.] 

I  have  taken  and  arrested  the  within-named  C.  D.,  as  re- 
quired by  the  within  order,  and  safely  kept  him  in  my  cus- 
tody until  divers  persons,  to  me  unknown,  on  the day 

of ,  187.,  at ,  with  force  and  arms  assaulted 

me,  and  out  of  my  custody  rescued  said  C.  D.,  who  then 
and  there  rescued  himself  and  escaped  out  of  my  custody, 
and  afterwards  the  said  C.  D.  is  not  found  in  said  County. 

A.  C, 

Sheriff  of County. 
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Jfo,  855. 

Return  that  Drftndant  has  made  Deposit  in  Lieu  oj  BaiL 
[Venub.] 

I  have  taken  and  arrested  the  within-named  A.  B.,  as  re- 
quired by  the  within  order,  and  he  has  deposited  with  me 

dollars,  in  lieu  of  bail  in  the  above-entitled  action. 

A.  0., 

SheriiSr  of County. 

Note. — See  sec.  486,  CaL  Code  0.  P.  If  the  sheriff  omit  to  pay  over  the 
money  he  is  liable  to  a  penalty  of  twenty-five  per  cent.,  and  ten  per  cent,  per 
month  interest:  Cal.  PoL  Code,  sec.  4181. 

JVo.  856. 
ClerVs  Certificate  that  Deposit  has  been  Paid  into  Court. 
[Title.] 
[Venue.] 

I,  J.  K.,  Clerk  of  the  County  of ,  hereby  certify 

that  the  Sheriff  of  said  County  has  deposited  in  this  court 

the  sum  of dollars,  as  having  been  paid  him  by 

C.  D.,  the  defendant,  in  lieu  of  an  undertaking  of  bail  in 
this  action. 

Clerk  of County. 

45.  Note. — ^Money  deposited  in  court  is  to  be  paid  over  to  the  comity  treas- 
nrer,  subject  to  the  order  of  the  court:  CaL  Code  0.  P.,  sec.  2104. 

JVo.  857. 

Certificate  that  Bail  has  been  Given  Instead  of  Deposit, 
[Title.] 
[Ventte.] 

I,  A.  K.,  Sheriff  of  the  County  of ,  hereby  certify 

that  the  defendant  C.  D.  has  deposited  with  me  an  under- 
taking, of  which  the  within  is  a  copy,  in  lieu  and  instead  of 

the  money  heretofore  deposited  with  me. 

A.  K, 

Sheriff  of County. 

46.  ZSffect  of  Bail. — The  defendant,  on  arrest,  by  putting  in  bail  and  neg- 
lecting to  move  to  be  discharged,  consents  to  process,  and  waives  all  previous 
irregularities:  Matocn  v.  Eder,  6  CaL  67. 

JVb.  858. 

Return  to  Order  of  Discharge  on  Supersedeas. 
[Veihtb.] 

By  virtue  of  the  within  order  to  me  directed,  I  took  the 
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within-named  defendant  and  safely  kept  him  in  my  custody 
in  the  common  jail  of  the  County  of ,  until  after- 
wards, to  wit:  on  the day  of ,  187.,  by  virtue 

of  a  certain  other  writ  to  me  directed  and  delivered,  and  to 
this  writ  annexed,  I  caused  the  said  defendant  to  be  deliv- 
ered out  of  the  said  jail;  wherefore  I  cannot  have  the  body 
of  the  said  defendant  before  the  said  District  Court  of  the 
Judicial  District  in  and  for  said  County  of , 

as  within  I  am  commanded. 

J .  Iv.., 

Sheriff  of    County. 

Jfo.   859, 

Return  to  Order  of  Delivery  on  Writ  qf  Habeas  Corpus, 
[Vbnue.] 

By  virtue  of  the  within  order,  to  me  directed,  I  took  and 
arrested  the  within-named  defendant  and  safely  kept  him  in 

my  custody,  in  the  common  jail  of  the  County  of 

until  afterwards,  to  wit:  On  the day  of ,  187 . , 

I  received  the  writ  of  habeas  corpus  cum  causa,  commanding 
me  to  have  the  body  of  the  said  defendant  before  the  Jus- 
tices of  the  Supreme  Court  of  the  State  of  California  [or  as 

the  case  may  be],  at ,  on  the day  of    

then  next  [or  "immediately  after  the  receipt  of  that  writ"]. 
By  virtue  of  which  said  writ,  and  in  obedience  thereto,  I 
had  the  body  of  the  said  defendant  with  the  said  last-men- 
tioned writ,  and  the  return  of  the  within  cause  in  a  certain 
schedule  thereunto  annexed,  before  the  said  Justices  of  the 
Supreme  Court  of  the  State  of  California  [or  as  the  case 
may  be],  at  the  day  and  place  in  the  said  writ  contained, 
who  then  received  of  me  the  body  of  the  said  defendant, 
and  discharged  him  out  of  my  custody  [or  "  committed  to 
the  jail  of  the  County  of "],  and  altogether  dis- 
charged and  exonerated  me  from  further  keeping  the  said 
defendant. 

Wherefore  I  cannot  have  the  body  of  the  said  defendant 
before  the  said  District  Court  in  the  within  order  named,  as 
I  am  therein  commanded. 

J.  £.., 

Sheriff  of Coonty. 
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Jfo.  860. 
Notice  qf  Motion  to  Vacate  Order  qf  Arreet 

[TlTLB.] 

To  E.  F.,  plaintiff's  attorney: 

Please  take  notice,  that  on  the day  of ,  187 . , 

at  the  court-room  of  said  Court,  at  the  opening  of  the  Court, 
or  as  soon  thereafter  as  counsel  can  be  heard,  the  under- 
signed will  move  this  Court  to  vacate  the  order  of  arrest  in 
this  action.  This  motion  will  be  based  upon  the  affidavit 
hereto  annexed,  and  upon  all  the  papers  filed  and  served  in 
this  action,  and  said  motion  will  be  made  for  irregularity  in 
this,  that  the  undertaking  given  to  procure  said  order,  was 
not  filed  with  the  Clerk  of  the  Court  [or  otherwise],  and  for 
such  other  and  further  order  as  may  be  just. 

[Date.  ]  [Signature.  ] 

47.  Conversion. — In  an  action  for  a  conversion,  an  order  of  arrest  is  not 
to  be  vacated  on  mere  denial  of  the  cause  of  action:  Oousland  v.  Davte^  4 
Bo€W.  619. 

48.  Facts  muBt  be  Bhown. — It  is  well  settled  that  the  facts  necessary 
to  be  shownmust  appear  by  the  positive  averments  of  the  affidavits;  and  it  is 
insafficient  to  refer  to  the  complaint  or  to  any  other  paper  to  show  what  the 
affidavit  ought  itself  to  disclose,  although  it  is  positively  averred  that  such 
complaint  or  paper  is  true:  McOilvery  v.  Morehead,  2  CaL  609;  see  ante,  par. 
9,  text 

49.  False  Representations. — A  purchaser  who  obtains  credit  by  a  false 
representation  must  be  held  to  intend  the  legitimate  consequence  of  his  acts; 
and  if  he  admits  the  false  representation,  his  denial  of  intent  to  defraud  is 
immateriaL  So  held  on  motion  to  vacate  arrest:  WhUcomb  v.  SaUman^  16 
How.  Pr.  533. 

50.  Xosufficient  Oround. — ^Although  an  order  of  arrest  ought  not  to  be 
granted  upon  general  assertions  made  on  information  only,  yet  if  such  aUega- 
tions  are  not  met  by  a  denial  on  a  motion  to  discharge  from  arrest  they  will 
be  taken  to  be  true:  Wo^e  v.  Broutoer,  5  Bob.  601. 

51.  Notice  BssentiaL — These  motions  must  be  on  notice,  and  must  be 
made  in  court,  or  may  be  before  the  judge  who  granted  the  order  of  arrest,  if 
he  is  a  judge  of  the  court:  Rogers  v.  McElhone,  12  Abb.  Pr.  292;  but  see 
CaL  Code  C.  P.,  sec.  503. 

52.  Parties. — An  order  of  arrest  should  not  be  vacated  merely  on  the 
ground  that  one  of  the  plaintiffii  is  not  a  proper  party:  Webber  v.  Moriti,  11 
Abb.  Pr.  13. 

53.  Positive  Denial,  lUfect  o£ — Where,  on  motion  to  vacate  an  order 
of  arrest,  the  affidavit  of  the  plaintiff  positively  and  unequivocally  alleges  the 
mitWmj)f  of  false  representations  by  the  defendant,  which  the  affidavit  of  the 
latter  as  unequivocally  and  positively  denies,  the  defendant's  affidavit  should 
be  regarded  as  neutralizing  that  of  the  plaintiff,  who  should  be  left  to  make 
out  his  case  by  other  or  further  proofs:  AUen  v.  McCraeeon,  32  Barb.  662. 
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54.  Rene'wal  of  Motion. — ^After  a  defendant  has  moved  to  vacate  an 
order,  being  founded  on  facts  extrinsic  to  the  cause  of  action,  and  his  motion 
to  vacate  it  being  founded  only  on  the  plaintiff's  original  affidavits,  if  such 
motion  is  denied,  he  should  not  be  allowed  to  renew  it  upon  opposing  affida- 
vits on  his  own  part,  especially  where  the  order  denying  his  motion  has  been 
affirmed  on  appeal:  Lovell  v.  Martin,  12  Abb.  Pr.  178. 

55.  Rule  to  Show  Cause.— On  a  rule  to  show  cause  why  the  arrest  of 
a  party,  ordered  by  the  court  on  an  allegation  of  fraud,  should  not  be  vacated, 
the  question  of  fact  involved  in  it  must  be  decided  like  any  other  fact,  by  the 
weight  of  evidence:  Southvoorth  v.  Besing,  3  Cal  378. 

56.  Vaoatiiig  Order  and  Reducing  BaiL — A  defendant  arrested  may, 
at  any  time  before  the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the  order,  or  the  court  in 
which  the  action  is  pending,  upon  reasonable  notice,  to  vacate  the  order  of 
arrest,  or  to  reduce  the  amount  of  baiL  If  the  application  be  made  upon 
affidavits  on  the  piart  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  order  of  arrest  was  made:  CaL  Code  C.  P.,  sec.  503;  see  N.  Y.  Code,  sees. 
567,  568. 

57.  "When  Order  wiU  be  Vacated  or  Bail  Reduced.— If,  upon  such 
application,  it  appears  that  there  was  not  sufficient  cause  for  the  arrest,  the 
order  shall  be  vacated;  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 
amount  must  be  reduced:  Cal.  Code  C.  P.,  sec.  504.  An  order  of  arrest 
should  not  be  vacated  on  the  ground  that  an  action  has  been  brought  in  a 
foreign  court  against  the  defendant  for  the  same  cause,  it  not  appearing  that 
any  arrest  was  ever  made  there,  or  would  have  been  allowed  by  the  practice 
of  such  court:  Arthurton  v.  DaXUy,  20  How.  Pr.  311. 

Jfo.  861. 

Order  Vacating  ArreH. 
[Title.] 

I.  On  reading  and  filing  notice  of  motion  and  affidavit 
thereto  annexed,  and  on  the  pleadings  and  proceedings  in 
this  action,  on  motion  of  E.  F.,  counsel  for  the  defendant, 
and  after  hearing  thereon. 

n.  It  is  hereby  ordered  that  the  order  of  arrest  granted 

in  this  action,  on  the day  of ,  187. . ,  against 

the  defendant,  A.  B.,  be  vacated  [and  that  the  bail  hereto- 
fore given  for  the  defendant  be  exonerated  from  liability]. 
[Date.]  [Signature.] 

58.  Order,  wnere  Made. — This  order  may  be  made  at  chambers  by  the 
judge  who  granted  the  original  order.  Otherwise  it  must  be  made  at  special 
term:  Dunafier  v.  Meyer,  1  Code  R.  87;  Cayuga  County  Bank  v.  Warfield,  13 
How.  Pr.  439;  CaL  Code  C.  P.,  sec  503.  The  district  conrt  is  always  open 
for  the  purpose  of  hearing  motions  of  this  character:. Id.  sec  76. 
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Jfo.  86». 

The  Sams — On  Condition  that  Dtfendani  shall  not  Sue. 

[TlTLB.] 

[Commencement  as  in  last  form.] 

It  is  hereby  ordered  that  on  defendant's  stipulating  within 

days  to  bring  no  action  for  false  imprisonment,  said 

motion  be  granted,  and  the  order  of  arrest  heretofore  granted 
in  this  action  be  vacated  [or  that  the  defendant  be  dis- 
charged from  said  arrest],  with dollars  costs  to 

the  defendant;  otherwise,  that  said  motion  be  denied,  with- 
out costs. 

NoTB. — It  will  be  observed  by  reference  to  the  following  authorities,  that 
a  oonditional  order  can  be  made,  or  rather  that  such  have  been  made.  Yet  it 
would  seem  the  party  is  either  entitled  or  not  entitled  to  a  discharge. 

59.  Conditional  Discharge The  discharge  may  be  granted  condition- 

aUy,  upon  the  defendant's  stipulating  not  to  bring  an  action  for  the  arrest: 
Northern  Railway  Co.  v.  Carpentier,  4  Abb.  Pr.  47.  So,  where  the  question 
involved  in  the  motion  to  discharge  the  defendant  is  one  involved  in  uncer- 
tainty, and  about  which  there  has  been  much  diversity  of  opinion:  Alden  v. 
Sarmm,  4  Abb.  Pr.  102;  compare  Merchants*  Bank  v.  Dvright,  13  How.  Pr. 
366;  and  Croden  v.  Dreto,  3  Duer,  652. 

JTo.  863. 
Order  Reducing  Amount  qf  Bail, 

[TlTLK.] 

[Commencement  as  before.] 

It  is  hereby  ordered  that  the  bail  to  be  taken  by  the  Sheriff 
on  the  order  of  arrest  of  C.  D.  in  this  action  be  reduced  to 

dollars. 

Jfo.  864. 

Notice  qf  Motion  to  Discharge  D^endant  from  Arrest — Another  Form. 
[Title.] 

To  A.  B.,  plaintiff's  attorney: 

Please  take  notice,  t^at  on  the day  of • , 

187.. y  ut  the  conrt-room  of  said  Court,  at  the  opening  of 
the  Court,  or  as  soon  thereafter  as  couosel  can  be  heard,  the 
undersigned  will  move  this  Court  that  the  defendant  CD. 
be  discharged  from  arrest  in  this  action  [or  that  the  amount 
of  bail  required  by  the  order  of  arrest  in  this  action  be  re- 
duced]. Said  motion  will  be  based  on  the  affidavit,  a  copy 
of  which  is  annexed,  and  upon  all  the  papers  filed  and 
served  in  this  action. 

[DaTB.  ]  [SlOKATFRB.  ] 
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60.  Bail,  Ho'V7  Given. — The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient  Bureties,  to  the 
effect  that  they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  will  at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein,  or  that  they  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the  action:  Cal.  CodeC. 
P.,  sec  487;  seeN.  Y.  Code,  sec.  676. 

61.  Disoharge. — A  party  will  be  discharged  from  arrest  where  the  pro- 
cess; though  proper  in  form,  has  been  issued  in  an  improper  case:  SouU  v. 
Eayward,  1  Cal.  346.  Where  a  party  is  once  arrested  and  discharged,  he 
cannot  be  arrested  again  in  the  same  action:  McOUvery  v.  Morehead,  2  Cal. 
607.  A  discharge  under  the  Insolvent  Act,  after  judgment,  precludes  a 
second  imprisonment  for  the  same  cause  in  a  different  form:  Wright  v.  JRiUa'- 
man,  1  Abb.  Pr.  (N.  S.)  428;  PeopU  v.  KeUy,  Id.  432. 

62.  Discharge  on  Bail. — The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving  bail,  or  upon  deposit- 
ing the  amount  mentioned  in  the  order  of  arrest:  CaL  Code  C.  P.,  sec.  486; 
N.  Y.  Code,  sec.  673. 

Jfo.  865. 

Undertaking  qf  Dtfendant  on  Arrest, 
[Title.] 

Whereas,  in  a  certain  action  in  the  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and 

for  the  City  and  County  of ,  wherein  A.  B.  is 

plaintiff  and  C.  D.  defendant,  an  order  was  duly  made  and 

delivered  to  the  Sheriff  of  the  City  and  County  of , 

requiring  him  forthwith  to  arrest  the  said  defendant,  and 

hold  him  to  bail  in  the  sum  of dollars,  and  the 

said  Sheriff  haying  arrested  the  said  defendant  and  taken 
him  into  custody  by  virtue  of  the  said  order: 

Now,  therefore,  we,  L.  M.  and  N.  O.,  residing  at , 

in  the  County  of ,  the  said  L.  M.  by  occupation  a 

[merchant],  and  N.  O.,  residing  at ,  in  the  County 

of  ,  by  occupation  a  [carpenter],  are  jointly  and 

severally  bound  in  the  sum  of dollars,  the  amount 

in  the  said  order  of  arrest  mentioned,  and  promise  and  un- 
dertake that  the  said  defendant  shall  at  all  times  render 
himself  amenable  to  the  process  of  the  said  Court  during 
the  pendency  of  the  said  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein;  or  that  we  will  pay 
to  the  said  plaintiff  the  amount  of  any  judgment  which  may 

be  recovered  in  the  said  action. 

[Date.]  [Signatures  and  Seals.] 

[Affidavit  of  qualification  as  in  No.  847.] 
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63.  Justification  of  BaiL — For  the  purpose  of  jastificaiion,  each  of  the 
bail  must  attend  before  the  judge  or  county  clerk,  at  the  time  and  place  men- 
tioned in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of  the  plaintiff 
touching  his  sufficiency,  in  such  manner  as  the  judge  or  county  clerk,  in  his 
discretion,  may  think  proper.  The  examination  must  be  reduced  to  writing, 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff:  CaL  Code  C.  P.,  sec. 
495.  The  sureties  must  answer  fairly,  and  if  from  their  refusal  to  answer 
pertinent  and  material  questions,  or  otherwise  it  appear  that  they  cannot  re- 
spond  in  the  necessary  amounts,  they  should  be  rejected:  Mokdumne  Hill  Co, 
V.  Woodburg,  10  CaL  189. 

Jfo.  866. 

Justification  qf  Bail, 
[Title.] 

On  this day  of ,  187.,  before  the  under- 

Bigned,  J,  P.,  Judge  of  [state  the  Court — or  G.  H.,  the 
County  Clerk  of  the  County  of  ],  personally  ap- 
peared L.  M.  and  N.  O.,  the  bail  of  the  defendant  C.  D.  in 
this  action,  to  justify  pursuant  to  notice;  and  the  said  L.  M., 
being  duly  sworn,  says:  [here  state  testimony,  inserting,  if 
desired,  the  questions  and  answers  in  form.]  And  said 
N.  O.,  being  duly  sworn,  says:  [etc.,  as  above.] 

[Signature  o?  Bail.] 

64.  AUowanoe  of  BaiL — ^If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse  his  allowance  there- 
on, and  cause  them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated  from 
liability:  CaL  Code  C.  P.,  sec.  496;  N.  Y.  Code,  sec  581. 

Jfo.  867. 
Allowance  qf  BaiL 

This  day  appeared  before  me  the  within-named  L.  M.,  and 
N.  O.,  bail  for  the  defendant  C.  D.  in  this  action,  and  jus- 
tified as  such,  and  I  find  said  bail  to  be  sufficient,  and  allow 
the  same. 

[Or,  that  L.  M.,  merchant,  of  No Front  Street, 

San  Francisco,  and  N.  O.,  banker,  of  No Mont- 
gomery Street,  San  Francisco,  are  proposed  as  bail  in  addi- 
tion to  [or  in  lieu  of]  B.  S.  and  T.  U.,  the  bail  already  put 
in,  and  that  they  will  justify.] 

[Date.]  [Sionatube.] 

JVo.  868. 

Notice  of  Bail  Justifying. 
[Tttlb.] 

To ,  plaintiflfs  attorney : 

Please  take  notice  that  the  bail  in  this  action  will  justify 
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before  M.  N.,  a  Justice  of  this  Court  [or  County  Judge,  or 

the  County  Clerk  of County],  at ,  on  the 

day  of next,  at o'clock  in  the 

noon. 

[Date.  ]  [Signature.  ] 

65.  Notice  of  Justification.  —Within  five  days  after  the  receipt  of 
notice,  the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attorney, 
notice  of  the  justification  of  the  same,  or  other  bail  (specifjdng  the  places  of 
residence  and  occupations  of  the  latter),  before  a  judge  of  the  court,  or  county 
judge,  or  county  clerk,  at  a  specified  time  and  place;  the  time  to  be  not  less 
than  five,  nor  more  than  ten  days  thereafter,  except  by  consent  of  parties. 
It  case  other  bail  be  given,  there  must  be  a  new  undertaking:  GaL  Code  G. 
P.,  sec  493;  N.  Y.  Code,  sec.  578. 

Jfo.  869. 

Notice  of  Exception  to  BaxL  . 
[Title.] 

To  the  Sheriff  of County: 

Please  take  notice  that  the  plaintiff  does  not  accept  the 
bail  offered  by  the  defendant  CD.  in  this  action,  [and, 
where  there  is  objection  to  the  undertaking]  and  further, 
that  he  excepts  to  the  form  and  sufficiency  of  the  under- 
taking. 

[Date.  ]  [Sionatubs.  ] 

66.  Notice,  Effect  o£— A  notice  of  exception  to  the  sufficiency  of  the 
undertaking  is  not  sufficient  as  a  notice  of  exception  to  the  sufficiency  of  the 
sureties:  Young  v.  Colby,  2  Code  R.  68. 

67.  Qualifications.— The  qualifications  of  bail  are  as  follows:  First,  each 
of  them  must  be  a  resident  and  householder,  or  freeholder,  within  the  state; 
second,  each  must  be  worth  the  amount  specified  in  the  order  of  arrest,  or  the 
amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter,  over  and 
above  all  his  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge,  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify  severally,  in  amounts  less  than  that  expressed  in  the 
order,  if  the  whole  justification  be  equivalent  to  that  of  two  sufficient  bail: 
CaL  Code  C.  P.,  sec  494;  N.  Y.  Code,  sec.  579. 

6a  Service  of  Notice.--The  plaintifi;  within  ten  days  after  the  return 
of  the  sheriff  with  a  copy  of  the  undertaking  of  bail,  may  serve  upon  the 
sheriff  a  notice  that  he  does  not  accept  the  bail,  or  he  is  deemed  to  have 
accepted  them,  and  the  sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must  be  filed  with  the  clerk 
of  the  court:  CaL  Code  C.  P.,  sec.  492;  N.  Y.  Code,  sec  677. 

69.  Surrender  of  Defendant— At  any  time  before  judgment,  or  within 
ten  days  thereafter,  the  bail  may  surrender  the  defendant  in  their  exonera- 
tion; or  he  may  surrender  himself  to  the  sheriff  of  the  county  where  he  was 
arrested:  CaL  Code  C.  P.,  sec.  488;  N.  Y.  Code,  sec  591.    The  sureties  on 
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the  bail  bond  of  a  defendant,  arrested  in  a  civil  action,  are  not  bound  to  sur- 
render the  defendant  within  ten  days  after  judgment  against  him,  unless  the 
plaintiff  takes  soch  measuree  as  would  authorize  the  officer  to  hold  defendant 
in  custody:  Alien  v.  Breslauer,  8  GaL  552.  A  surrender  within  ten  days  after 
execution  is  a  sufficient  compliance  with  the  statute:  Id.  Where  a  party 
offered  to  surrender  himself  in  discharge  of  his  sureties:  Held  to  be  a  good 
surrender,  and  a  discharge  of  the  sureties  from  all  liability:  Bdbb  v.  Oakley, 
6  CaL  93.  Where  the  judgment  is  not  such  as  will  warrant  a  writ  of  ca,  $a. 
to  be  issued  under  it,  the  bail  will  not  be  charged  for  negledting  to  surrender 
the  judgment-debtor:  McUoon  v.  Eder,  6  Gal.  57. 

JVb.  870. 

Avthyrity  to  Arrest  PrmeipdL 

Know  all  men,  etc.,  that  I,  L.  M.,  the  within-named  bail, 
depnte,  authorize,  and  empower,  in  my  place  and  stead, 

and  in  my  behalf,  O.  P.,  of ,  Sheriff  of , 

to  take,  arrest,  seize,  and  surrender  G.  D.,  the  within- 
named  defendant,  in  exoneration  and  discharge  of  my  un- 
dertaking as  bail  for  the  said  G.  D.  in  said  cause. 

[Bats.]  [Siqnatuke.] 

70.  Anthority. — For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  time  or  place  before  they  are  finally  charged,  may  themselves  arrest, 
or,  by  a  written  authority,  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  sheriff  to  do  so.  Upon  the  arrest  of  the  defendant  by  the 
sheriff  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon  his  own  sur- 
render, the  bail  are  exonerated,  if  such  arrest,  delivery  or  surrender  take 
place  before  the  expiration  of  ten  days  after  judgment;  but  if  such  arrest, 
delivery,  or  surrender,  be  not  made  within  ten  days  after  judgment,  the  bail 
are  finaUy  charged  on  their  undertaking,  and  bound  to  pay  the  amount  of 
the  judgment,  within  ten  days  thereafter:  GaL  Code  C.  P.,  sec.  489;  N.  Y. 
Code,  sec.  593. 

71.  Form. — For  another  form,  see  NkolU  v.  Ingeraoll,  7  Johns.  145.  It 
is  not  essential  that  all  the  bail  unite  in  this  instrument:  In  re  Taylor,  7 
How.  Pr.  212. 

JVb.   871. 

Certificate  <if  Surrender. 
[Veitub.] 

I,  S.  T.,  Sheriff  of  the  County  of hereby  certify 

that  C.  D.y  the  principal  mentioned  in  the  [within]  under- 
taking [or,  if  not  indorsed,  refer  to  the  undertaking  so  as 
to  identify  it],  was  surrendered  to  me  by  L.  M.  and  N.  O., 
his  sureties,  this day  of ,  187.,  and  re- 
mained in  custody. 

8.  T., 

Sheriflf  of County. 
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JVb.  879. 

Notice  of  Motion  for  EnlargemerU  of  Time  to  Surrender, 
[Title.] 
[Address.] 

Please  to  take  notice  that  on  the  affidavit,  a  copy  of  which 
is  herewith  served,  the  undersigned  will  move  this  Honor- 
able Court,  on  the day  of next,  at 

o'clock,  A.  H.,  at ,  or  as  soon  thereafter  as  counsel 

can  be  heard,  that  the  undersigned,  bail  of  the  defendant 
G.  D.  in  this  action,  have days  further  time  to  sur- 
render the  defendant  to  the  sheriff  in  exoneration  of  the 
bail  herein,  and  for  such  other  or  further  order  as  may  be 

just. 

[Date.]  [Signature.] 

Jfo.  878. 
JffidavU  to  Support  Motion  for  Enlargement  qf  Time  for  Surrender. 
[Title.] 
[Venue.] 

L.  M.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  one  of  the  bail  of  the  defendant  C.  D.  in  this 

action;  that  said  CD.  was  arrested  on  the day  of 

,  187 . ,  by  virtue  of  an  order  of  arrest,  on  the 

ground  that  [state  the  ground  of  arrest],  and  that,  on  the 

day  of ,  187 . ,  the  deponent  [and  N.  O.] 

became  bail  for  said  defendant,  by  giving  an  undertaking, 
of  which  a  copy  is  hereto  annexed. 

n.  [State  excuse  for  not  having  surrendered  in  season, 
and  what  means  the  bail  took  to  ascertain  where  the  princi- 
pal was,  and  to  effect  his  surrender.] 
in.  [State  facts  showing  that  a  surrender  is  possible.] 
lY.  That  no  action  has  been  commenced  against  the 
bail,  as  deponent  is  informed  and  believes. 

[Jurat.]  [Signature.] 

72.  Diligence. — ^A  general  statement  that  the  bail  used  the  utmost  exer- 
tions to  effect  the  surrender  is  not  enough:  Baker  y.  Curtis,  10  Abb.  Pr.  279. 

73.  Exonerated  by  Death.— The  bail  are  exonerated  by  the  death  of 
the  defendant,  or  his  imprisonment  in  a  state  prison,  or  by  his  legal  discharge 
from  the  obligation  to  render  himself  amenable  to  the  process:  CaL  Code  0. 
P.,  sec.  491. 
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CHAPTEE  n. 

ATTAC5HMENT. 

1.  The  plaintiff,  at  the  time  of  issuing  the  summons,  or 
at  any  time  afterward,  may  have  the  property  of  the  de- 
fendant attached  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  unless  the  defendant  give 
security  to  pay  such  judgment,  in  the  manner  provided  by 
statute,  in  the  following  cases:  1.  In  an  action  upon  a  con- 
tract, express  or  implied,  for  the  direct  payment  of  money, 
where  the  contract  is  made  or  is  payable  in  this  state,  and 
is  not  secured  by  any  mortgage  or  lien  upon  real  or  per- 
sonal property,  or  any  pledge  of  personal  property,  or,  if 
originally  so  secured,  such  security  has,  without  any  act  of 
the  plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  valueless;  2.  In  an  action  upon  a  contract,  express 
or  implied,  against  a  defendant  not  residing  in  this  state : 
Cal.  Code  C.  P.,  sec.  537.  The  process  of  attachment  is  a 
creature  of  statute,  and  is  a  remedy  only  given  in  cases  of 
indebtedness  arising  upon  contract:  Griswold  v.  Sharpe,  2 
Cal.  17. 

2.  It  is  not  a  distinct  proceeding  in  the  nature  of  an  ac- 
tion in  rem,  but  is  a  proceeding  auxiliary  to  an  action  at 
law,  designed  to  secure  the  payment  of  any  judgment  the 
plaintiff  may  obtain:  Low  v.  Adams,  6  Cal.  277.  It  has 
been  held  that  where  property  in  the  hands  of  a  third  per- 
son is  arrested  on  a  claim  to  a  specific  lien  upon  it,  that 
constitutes  the  suit  a  suit  in  rem;  it  is  not  a  foreign  attach- 
ment, whether  the  third  person  holds  the  property  as  owner 
of  it  in  his  own  right,  or  as  trustee  of  the  debtor:  Reed  v. 
Hussey,  1  Blatchf.  &  H.  525.  A  judgment  m  rem  binds  the 
thing  itself  as  against  all  the  world,  but  in  a  case  in  which 
the  law  requires  that  parties  shall  be  brought  before  the 
court,  the  sentence  binds  those  only  who  are  parties :  Man- 
Mn  V.  Chandler,  2  Brock.  Marsh.  125.  The  decisions  here 
referred  to  were  made  under  the  peculiar  statutes  of  the 
states  where  rendered. 

3.  It  is  well  settled  that  such  proceedings  are  statutory 
and  special,  and  must  be  strictly  pursued,  and  when  a  party 
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relies  upon  his  attachment  lien  as  a  remedy,  he  mnst  strictly 
follow  the  provisions  of  the  attachment  law:  Roberts  v.  Lau'- 
decker^  9  Cal.  262;  compare  Fisher  v.  Gonsegua,  2  Wash.  0. 
Gt.  382;  Piquet  y.  Swan^  4  Mas.  443;  Jarnes  y.  Jenkins^ 
Hempst.  189. 

4.  An  attachment  issned  before  the  issuance  of  the  sum- 
mons in  the  suit  is  void,  and  the  subsequent  issuance  of 
the  summons  cannot  cure  it:  Low  v.  Henry,  9  Gal.  638. 
Although  under  our  code  a  writ  of  attachment  cannot  prop- 
erly issue  until  after  the  commencement  of  the  suit  to 
which  it  is  only  auxiliary,  still  there  seems  to  be  no  valid 
objection  to  a  complete  preparation  of  all  the  papers 
requisite  to  the  writ  before  or  at  the  same  time  the  com- 
plaint is  prepared,  so  that  the  affidavit  and  undertaking  in 
attachment  be  not  filed  in  advance  of  the  original  complaint, 
and  the  writ  not  issued  in  advance  of  the  summons  to  which 
it  is  incident:  Wheeler  v.  Farmer,  38  Gal.  203. 

5.  An  attachment  issued  before  the  maturity  of  the 
debt  is,  prima  facie,  void  as  against  a  subsequent  attach- 
ment: Patrick  v.  Montader,  13  Gal.  434.  But  where  goods 
were  fraudulently  purchased  by  an  insolvent,  the  cred- 
itor may  attach  before  the  maturity  of  the  debt,  and  other 
creditors  subsequently  attaching  cannot  complain  that  the 
suit  was  prematurely  brought:  Id.  The  decision  in  this 
case  goes  upon  the  ground  that  the  debt  on  which  the  at- 
tachment issued  was  equitably  due,  and,  hence,  does  not 
conflict  with  the  rule  laid  down  here :  Davis  v.  Eppinger,  18 
Gal.  378.  An  attachment  issued  upon  a  debt  not  legally  or 
equitably  due,  is  void  as  against  creditors  whose  rights  are 
injuriously  affected  by  it:  Id.  And  a  subsequent  attaching 
creditor  cannot,  by  intervention,  postpone  the  lien  of  the 
first  attachment  to  his  own,  unless  the  plaintiffs  in  the  first 
action  fraudulently  commenced  their  action :  Coghill  v.  Marks, 
29  Gal.  673.  An  officer  attached  property  claimed  by  A. 
under  a  sale  from  the  defendant  in  an  attachment  suit. 
Judgment  was  recovered  by  the  plaintiff  in  the  attachment 
suit,  and  A.  sued  the  officer :  Held,  that  the  officer  might 
show  that  the  sale  to  A.  was  in  fraud  of  creditors :  Pease  v. 
Anderson,  44  III.  218. 

.6.  **  An  express  contract  is  one,  the  terms  of  which  are 
stated  in  words:"  Gal.  Givil  Gode,  sec.  1620.     "An  implied 
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contract  is  one,  the  existence  and  terms  of  which  are  mani- 
fested by  conduct:"  Id.  sec.  1621.     ''Implied  contracts  are 
such  as  reason  and  justice  dictate,  and  which,  therefore,  the 
law  presumes  every  man  undertakes  to  perform :"  Bout.  Law 
Die.     If  I  employ  a  person  to  do  any  business  for  me,  or 
perform  any  work,  the  law  implies  that  I  contracted  to  pay 
the  real  yalue  of  the  services:  2  Blk.  Com.  443.    There 
must  be  a  debt:  Cal.  Code  C.  P.,  sec.  638.     ''Direct"  does 
not  mean  the  opposite  of  "collateral."    That  would  exempt 
sureties,  guarantors,  etc.    It  means  that  the  debt  must  be 
liquidated :  Hcdhmvay  v.  Davis,  33  Gal.  165.    A  bail  bond 
in  a  criminal  case  is  a  contract  for  the  direct  payment  of 
money:  San  JFVancisco  v.  Brader,  50  Cal.  506.     So  is  the 
official  bond  of  a  county  treasurer:  Monterey  Co,  v.  McKee, 
51  Id.  255.    An  attachment  having  been  issued  to  compel 
the  refunding  of  money  paid  by  plaintiff  on  an  agreement  to 
build  a  certain  machine,  which  had  not  been  built,  motion 
was  made  to  dissolve  because  the  facts  alleged  in  the  com- 
plaint did  not  state  a  cause  of  action  "  upon  a  contract,  ex- 
pressed or  implied,  for  the  direct  payment  of  money:"  Held, 
that  the  averment  of  the  payment  of  money  in  advance,  as 
a  part  of  the  contract  price,  and  of  the  expiration  of  the 
time  for  performance  of  the  contract  having  expired  without 
its  being  fulfilled,  is  substantially  an  averment  of  failure  and 
refusal  to  perform  any  part  of  the  contract;  and  where  money 
has  been  paid  upon  a  consideration  which  has  entirely 
failed,  the  law  implies  a  promise  to  refund  it.     This  brings 
the  case  within  the  very  terms  of  the  statute  defining  the 
cases  in  which  an  attachment  may  issue :    Santa  Clara  Peat 
Fuel  Co.Y.  Tuck,  Cal.  Sup.  Ct.  (No.  5433),  Dec.  1878. 

7.  Administrator. — After  the  decree  of  difltribution,  money  in  the  hands 
of  the  administrator,  distributed  to  an  heir  or  devisee,  may  be  gamisheed  by 
a  creditor  of  the  distributee,  or  may  be  reached  by  proceedings  supplementary 
to  execution:  EfftcUe  qfNerac,  35  CaL  392. 

8.  CorporationB. — ^The  code  of  procedure  (New  York)  does  not  authorize 
the  issuing  of  an  attachment  as  a  provisional  remedy  against  a  domestic  cor- 
poration: Ferriery.  Ainerican  Glass  Silvering  Co.^  3  Abb.  Pr.  N.  S.  419;  but 
see  N.  Y.  Code,  ed.  1877,  sec.  636. 

9.  Foreign  Corporations. — By  the  common  law,  foreign  corporations 
and  non-resident  foreigners  cannot  be  served  with  process  by  any  of  the  courts 
of  common  law,  nor  can  their  property  be  attached  to  compel  their  appear- 
ance. This  authority  results  from  special  custom  or  statute  provisions:  16 
Johns.  5;  Clarke  v.  N.  J.  Steam  Nav,  Co,,  1  Story,  531. 
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10.  Bheriff. — ^The  ex-sheriff  could  only  be  gamisheed  as  a  private  individ- 
ual:  CraJiam  v.  Endkott,  7  Cal.  144 

11.  Tenant  in  Common.— Where  Y.,  a  land-owner,  agreed  with  B.  to 
let  the  latter  work  his  land  on  shares,  V.  to  receive  one  third  of  the  grain, 
after  it  was  in  sacks,  as  his  share:  Held,  that  a  sheriff,  having  an  attachment 
against  V.,  may  levy  on  his  interest  in  the  grain;  and,  to  effect  this,  may 
take  and  retain  possession  of  the  entire  quantity  of  grain;  but  he  can  sell, 
under  the  execution  on  the  judgment  that  may  be  recovered  in  the  action, 
only  the  individual  one  third  interest  of  V.,  the  purchaser  at  the  sale  becom- 
ing tenant  in  common  with  B. :  Bemal  v.  Hovious^  17  CaL  541.  Where  R. 
worked  L.'s  farm  on  shares  for  a  term  expiring  Oct.  1,  1866,  and  on  that  day 
L.  took  possession  of  one  room  in  the  house,  leaving  K.  and  his  family  living 
in  the  house  as  before,  and  commenced  collecting  pay  for  the  pasturage  of 
cattle  on  the  farm,  and  the  grain  owned  in  common  having  been  threshed 
after  the  term  was  placed  in  two  separate  bins  in  the  bam,  and  while  it  was 
there  K  sold  his  share,  which  was  in  one  of  the  bins,  to  L.,  but  there  was  no 
other  delivery  except  that  R.,  going  with  L.  to  the  bam,  said  in  the  presence 
of  a  witness:  '*Here  is  the  grain  I  have  sold  you,"  and  R.  continued  to  keep 
a  key  of  the  bam  in  which  he  also  continued  to  keep  his  horse  as  before: 
Held,  that  there  was  no  such  delivery  of  the  grain  as  to  take  the  sale  out  of 
the  statute  of  frauds  or  protect  the  property  as  that  of  L.  Erom  attaching 
creditors  of  R. :  Lawrence  v.  Bumham,  4  Kev.  Rep.  361.  Attachment  in  suit 
of  B»  &  Co.  V.  F.,  Y,  and  Z.«  as  firm  of  V.  &  Co.,  under  which  defendant  as 
sheriff  seized  plaintiff's  stock  in  trade,  claiming  that  L.  was  partner  of  plaint- 
iff: Held,  that  in  an  action  by  plaintiff  against  sheriff  for  damages,  proof  of 
injury  to  plaintiff's  business  as  a  merchant  was  inadmissible  as  a  criterion  of 
damages:  Dexter  v.  Paugh,  18  CaL  373. 

WHAT  MAY  OR    MAY  NOT  BE  ATTACHED. 

12.  Assignment — Effect  of.  —  A  garnishment  does  not  give  the  creditor 
precedence  over  assignees  of  the  fund,  when  the  assignment  is  prior  to  the 
service  of  the  garnishment:  Walling  v.  Miller,  15  CaL  38.  After  the  delivery 
and  presentation  of  an  order,  the  debt  due  by  the  drawee  cannot  be  reached 
on  attachment  issued  by  the  creditors  of  the  drawer.  As  against  any  attempt 
by  them  to  enforce  its  payment  upon  any  such  proceeding,  the  order  is  an 
effectual  protection,  as  it  is  also  against  the  suit  of  the  assignor  to  collect  the 
amount,  unless  such  suit  is  prosecuted  for  the  benefit  of  the  assignee:  Wheat- 
ley  V.  Strobe,  12  Cal.  92.  Plaintiff  delivered  to  defendants  gold  dust  to  be  by 
them  forwarded  to  San  Francisco,  to  be  there  coined  and  returned.  The  dust 
belonged  to  five  persons,  partners  in  mining,  of  whom  plaintiff  and  C.  were 
two.  While  the  dust  was  in  the  hands  of  defendants,  C.  sold  to  plaintiff,  for 
a  valuable  consideration,  his  interest  in  it,  and  gave  a  receipt  evidencing  the 
sale.  Defendants,  after  this,  received  coin  made  of  the  dust,  and  a  creditor 
of  C.  attached  the  coin,  by  gamisheeing  defendants.  Defendants  had  no  no- 
tice of  the  sale  to  plaintiff  until  the  day  after  the  attachment,  when  plaintiff  de- 
manded C.*B  share  of  the  coin:  Held,  that  the  plaintiff  was  entitled  to  the  coin; 
that  the  dust  in  defendants'  hands  was  in  the  constractive  possession  of  all 
the  five  owners,  C.  having  no  exclusive  interest  in  any  part  until  it  was  con- 
verted into  coin,  and  divided  among  the  owners;  that  C.'s  right  in  the  dust 
was  a  chose  in  action,  which  he  could  assign  by  order  in  favor  of  the  pur- 
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chaser  or  assignee,  and  after  such  order  neither  G.  nor  his  creditors  conld 
chum  any  right  to  the  money;  that  the  statute  of  frauds  has  no  application 
to  a  case  like  this:  Walling  y.  Miller,  15  CaL  38.  Notice  to  the  judgment- 
creditor  of  an  assignment  of  chattels,  where  possession  has  never  been  taken 
under  the  assignment,  does  not  affect  the  right  of  the  sheriff  to  seize  the  prop- 
erty in  execution  as  the  property  of  the  assignor.  And  it  seems  it  does  not 
render  the  creditor  liable  for  directing  the  seizure  of  the  goods:  Meeker  v.  Wil- 
son,  1  GalL  419. 

13.  Contfngent  Demand. — ^A  contingent  demand,  while  the  contingency 
exists,  is  not  attachable:  Bates  v.  New  Orleans  etc,  R,  R,  Co,,  4  Abb.  Pr.  72; 
13  How.  Pr.  516.  In  Massachusetts,  under  the  trustee  laws,  it  has  been  held, 
that  the  wages  of  a  sailor,  being  contingent  upon  the  arrival  of  the  ship,  are 
not  a  debt  until  the  ship  has  arrived,  and  therefore,  until  then,  are  not  at- 
tachable: WentwoHh  v.  WhUtemore,  1  Mass.  471.  Money  due  to  a  seaman 
for  wages  is  not  attachable  in  the  hands  of  a  purser:  Buchanan  v.  Alexander, 
4  How.  U.  S.  20;  compare  Averill  v.  Tucker,  2  Cranch  C.  Ct.  544.  The  law  of 
Louisiana,  although  it  allows  an  attachment  in  certain  cases,  for  debts  not 
yet  due,  does  not  apply  to  debts  resting  in  mere  contingency,  and  is  confined 
in  its  operations  to  absconding  debtors:  Black  v.  Zacharie,  3  How.  U.  S.  483. 

14.  Damages  for  Collision. — In  an  action  to  recover  damage  for  col- 
lision, there  being  no  indebtedness  arising  upon  contract,  an  attachment 
cannot  issue:  Qrisuoold  v.  Sharpe,  2  Cal.  24. 

15.  Debt. — All  debts  due  the  defendant  may  be  attached:  Cal.  Code  C.  P. 
sec.  541.  A  debt  due  from  a  debtor  not  within  the  state,  to  a  creditor  also 
not  within  the  state,  is  not  liable  to  attachment,  in  Kew  York,  although  the 
evidence  of  the  debt  be  within  the  state:  Story's  Confl.  Laws,  sees.  362,  399; 
10  Mass.  343;  Bates  v.  New  Orleans,  Jackson  and  Great  North.  R,  R.  Co.^  4 
Abb.  Pr.  72;  S.  C,  13  How.  Pr.  516.  Bonds  of  a  railroad  company,  in  hands 
of  an  agent  to  be  sold,  are  not  subject  to  attachment:  Coddington  v.  Oilbert, 
17  N.  Y.  489.  Money  in  a  savings  bank  is  liable  to  garnishment,  notwith- 
standing its  by-laws,  assented  to  by  the  debtor,  makes  his  pass-book,  in 
which  his  account  is  kept,  transferable  to  order:  Witte  v.  Vincenot,  43  Cal. 
325.  Equitable  demands  cannot  be  gamisheed:  JJassie  v.  O.  I,  W.  U.  Cong,, 
35  Id.  378. 

16.  Equitable  and  Legal  Demand. — An  equitable  demand  cannot  be 
gamisheed — ^garnishment  reaches  only  legal  debts,  which  the  defendant  in 
the  attachment  could  enforce  in  his  own  name:  Hassie  v.  G.  I.  W,  U,  Cong., 
35  CaL  378.  Unless  the  defendant  in  the  attachment  could  have  maintained, 
under  the  practice  at  common  law,  an  action  of  debt  or  indebitatus  assumpsit 
against  the  garnishee  at  the  time  the  process  of  garnishment  was  served  upon 
him,  the  garnishee  process  does  not  make  the  garnishee  liable  to  the  plaintiff 
in  the  attachment:  Id.  Where  A.  contracted  with  B.,  in  writing,  to  construct 
a  building  for  him,  B.  agreed  to  pay  a  certain  sum  therefor,  payable  in  in- 
stallments as  the  work  progressed,  and  C.  then  contracted  with  A.  to  do  a 
part  of  the  work  for  a  sum  fixed  to  be  paid  in  installments  as  his  work  pro- 
gressed,  and  A.  assigned  to  C.  a  part  of  the  money  to  fall  due  on  B.'s  contract 
equal  to  the  sum  to  be  paid  C. ;  Held,  that  no  such  legal  demand  existed  in 
favor  of  C  against  B.  as  was  liable  to  garnishment  by  C.*s  creditor:  Id. 

17.  Foreign  Debt. — A  debt  due  for  merchandise  sold  in  Boston  to  resi- 
S«XKK,  Vol.  Ill— 4 
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dents  of  San  Francisco,  and  forwarded  to  the  latter,  they  stipulating  to  pay 
by  remitting  funds  to  Boston,  is  not  the  subject  of  an  attachment  under  the 
act  of  the  twenty-ninth  of  April,  1851 :  DuUon  v.  SheUon,  3  Gal.  206. 

18.  Goods  in  Transit. — Goods  in  transit  are  not  liable  to  attachment, 
in  a  suit  against  a  corporation:  Bates  v.  New  Orleans  etc.  JR.  R,  Co,y  4  Abb. 
Pr.  72;  S.  C,  13  How.  Pr.  516.  This  right  of  stoppage  in  transitu  is  para- 
mount to  any  lien  on  the  goods  claimed  by  third  persons  through  the  purchaser, 
and  may  be  exercised  to  defeat  an  attachment  or  execution  levied  upon  the 
goods  by  a  creditor  of  the  vendee:  Blachman-v,  Pierce,  23  CaL  50& 

19.  Ziien  of  Contractor. — ^The  lien  of  a  sub-contractor  filed,  and  notice 
given  to  the  owner  of  a  building,  within  thirty  days  after  the  completion  of 
the  work,  under  the  act  of  1855,  attaches  from  the  time  the  work  was  com- 
menced, and  takes  precedence  over  a  garnishment  served  on  the  owner  against 
the  head  contractor,  after  the  work  was  commenced,  and  before  the  filing  and 
serving  notice  of  lien:  Tutile  v.  Monfford,  7  CaL  358. 

20.  Monej  in  Bank. — The  cashier  of  a  bank  is  not  liable  as  garnishee  of 
the  deposit  by  the  debtor,  for  the  cashier  is  not  the  debtor  of  the  depositor: 
Lewis  V.  SmUhf  2  Cranch  0.  Ct.  571.  An  agent  deposited  money  of  his  prin- 
cipal in  his  own  name.  The  fund  was  attached  by  a  creditor  of  the  agent, 
and  immediately  afterwards  notice  of  ownership  was  given  by  the  principal: 
Held,  that  the  attaching  creditor  was  in  no  better  position  than  the  agent 
making  the  deposit:  Farmers^  and  Mechanics'  Nat.  Bank  v.  Kitig,  57  Penn. 
St.  202. 

21.  Money  in  Custody  of  the  Law.^Money  deposited  with  the  sheriff 
by  a  defendant,  to  procure  the  release  of  an  attachment,  is  in  the  custody  of 
the  law,  but  when  the  parties,  by  a  mutual  agreement,  take  it  out  of  the 
hands  of  the  sheriff,  without  any  order  or  permission  of  court,  and  loan  it  out 
to  third  parties,  these  parties  are  not  the  bailees  of  the  sheriff,  and  the  money 
ceases  to  be  in  the  custody  of  the  law,  and  can  only  be  reached  on  proceed- 
ings supplementary  to  execution,  in  the  same  manner  as  other  debts  are 
reached:  Haihaioay  v.  Brady,  26  CaL  586.  Money  in  the  hands  of  the 
sheriff,  collected  on  execution,  is  not  a  debt  due  to  the  plaintiff  in  the  execu- 
tion, but  is  in  the  custody  of  the  law  until  properly  disposed  of,  and  is  not 
the  subject  of  attachment  or  garnishment:  Clymer  v.  WWis,  3  Cal.  363.  Prop- 
erty in  the  custody  of  the  law,  or  in  the  hands  of  a  receiver  appointed  by  a 
competent  court,  is  not  liable  to  seizure,  without  an  order  from  the  court  hav- 
ing the  charge  thereof:  Yuha  Co,  v.  Adams,  7  Cal.  35;  Adams  v.  Haskell,  6 
Cal.  113;  but  see  Adams  v.  Woods,  9  Id.  28. 

22.  Money  in  Hands  of  Bailee — A  party  placing  money  in  the  hands  of 
another,  for  the  purpose  of  making  a  bet  on  an  election,  in  the  name  of  the 
bailee,  but  for  the  benefit  of  the  bailor,  may  retract  the  illegal  act  of  making 
the  bet,  and  does  not  forfeit  the  money  by  reason  of  the  illegality  of  the  pur- 
pose for  which  it  was  deposited:  Hardy  v.  Hunt,  11  CaL  343.  Nor  does  he 
part  with  the  ownership  by  allowing  it  to  be  used  for  his  benefit,  though  in 
the  name  of  another.  The  money  in  the  hands  of  the  agent  remains,  as  be- 
tween him  and  the  principal,  the  money  of  the  principal:  Id.  Nor  can  an 
attaching  creditor  of  the  bailee,  levying  on  the  money  in  the  hands  of  a  stake- 
holder, with  whom  it  has  been  deposited  by  the  bailee,  claim  that  the  bailor 
is  estopped  by  having  allowed  the  bailee  to  use  the  money  in  his  own  name. 
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when  the  specific  money  was  in  question  and  could  be  distinguished.  The 
creditor  has  not  been  misled  by  acts  or  dechirations  of  the  bailor,  nor  had  he 
given  credit  to  the  bailee  by  reason  thereof:  Id. 

23.  Mortgage  Uen  or  Fledge. — The  policy  of  the  law  is  that  a  creditor 
holding  a  security  by  way  of  *' mortgage  lien  or  pledge,  upon  real  or  personal 
property,*'  shall  not  resort  to  the  summary  process  of  attachment  until  he  has 
exhansted  his  security.  But  such  lien  or  pledge  must  be  of  a  fixed,  deter- 
mined character,  capable  of  being  enforced  with  certainty,  and  depending  on 
no  conditions:  Porter  v.  Brooks,  35  CaL  199.  The  possessory  right  of  a  mort- 
gagor may  be  attached,  but  when  the  possessory  right  fails,  the  right  to  de- 
tain under  the  attachment  ceases:  Fairbanks  v.  Bloornfield,  5  Duer,  434.  The 
interest  of  a  mortgagor  in  a  mining  claim  is  Hable  to  attachment  and  sale 
under  execution,  and  the  purchaser  acquires  the  right  of  possession,  as  against 
the  mortgagee,  until  foreclosure:  HaXsey  v.  Martin,  22  Cal.  645;  see,  also, 
Cal.  Civ.  Code,  sec.  2968.  But  before  the  mortgaged  property  is  taken  under 
the  attachment  the  officer  must  pay  or  tender  to  the  mortgagee  the  amount  of 
the  mortgage  debt  and  interest,  or  deposit  the  same  with  the  county  clerk  or 
treasurer:  Id.  2969.  The  proceeds  of  the  property  when  sold  must  be  applied 
first  to  the  repayment  of  the  sum  paid  to  the  mortgagee,  with  interest:  Id. 
sec  2970. 

24.  PartnexBhip  Property.— Upon  an  attachment  against  the  property 
of  one  of  several  copartners,  the  sheriff  may  seize  the  leviable  property  of  the 
copartnership  take  it  into  possession,  and  sell  defendant's  interest  in  so  much 
thereof  as  is  necessary:  24  Wend.  389;  2  Hill,  47,  note;  5  BUckf.  (Ind.)  337; 
15  Johns.  179;  Drake  on  Att.,  sec.  237;  OoU  v.  HinUm,  8  Abb.  Pr.  120;  Htrg- 
man  v.  DeUUbach,  11  How.  Pr.  46;  Matter  qf  Smith,  16  Johns.  102.  A  levy 
on  the  partnership  property  where  some  of  the  partners  were  non-residents 
was  sustained:  Bre.wster  v.  Honigshurger,  2  Code  B.  50.  An  attachment 
against  partnership  property  is  unauthorized  unless  grounds  for  issuing  it  ex- 
ists against  all  the  partners:  Edwards  v.  Hughes,  20  Mich.  289. 

25.  Pledged  Property.— By  the  laws  of  Indiana,  all  the  interest  of  a 
mortgagee,  pledgee,  or  assignee  of  personal  property  is  liable  to  be  levied  on 
and  sold  by  execution,  and  the  same  interest  may  be  re^hed  by  an  attach- 
ment: 5  Blackf.  320;  Gibson  v.  Stevens,  3  McLean,  551.  Under  the  laws  of 
Massachusetts,  property  pledged,  and  on  which  the  party  has  a  lien,  is  not 
liable  to  the  trustee  process  of  attachment:  1  Pick.  389.  The  pledgee  has  a 
special  property  in  the  pledge,  and  is  not  bound  to  deliver  it  until  his  incum- 
brance is  discharged:  Piequet  v.  Swan,  4  Mas.  443.  So  of  goods  consigned  as 
security:  Abb.  on  Shipping,  216;  Long  on  Sales,  293;  Orove  v.  Brien,  8  How. 
U.  S.  429.  So  of  the  holder  of  warehouse  receipts:  5  Johns.  335;  6  Rand. 
473;  5  New  Hamp.  571;  2  Pick.  599;  2  Kent  Comm.  499;  Story  on  Sales,  sec. 
311;  see,  also,  Gibson  v.  Stevens,  8  How.  U.  S.  384;  BcUderston  v.  Manro,  2 
Cranch  C.  Ct.  623.  Yet  if  the  lien  be  removed  by  the  lienor,  the  objection 
does  not  lie  in  the  mouth  of  the  debtor:  Meeker  v.  Wilson,  1  Gall.  419.  So  in 
Maine  a  mortgagee  may  waive  his  lien,  and  attach  the  same  property,  in  a 
suit  at  law:  Whitney  v.  Farrar,  51  Me.  418.  Chattels  in  possession  of  a 
pledgee,  goods  in  possession  of  a  consignee,  cannot  be  attached  for  a  debt  of 
the  pledgor:  Brownell  v,  CarnUy,  3  Duer,  9;  Kuhlman  v.  Orser,  5  Id.  242. 
Under  the  provisions  of  the  California  statute,  while  the  interest  of  a  pledgor 
of  property  is  subject  to  execution,  and  may  be  reached  in  the  hands  of  the 
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pledgee,  yet  this  can  only  be  .done  by  serving  and  enforcing  a  garnishment  on 
the  pledgee,  and  not  by  a  seizure  of  the  pledge:  TrtadweU  v.  DavU,  34  CaL  601. 

26.  Promissory  Note. — The  indebtedness  of  a  maker  upon  a  promissory 
note,  before  its  maturity,  is  not  the  subject  of  attachment.  His  obligation 
is  not  to  the  payee  named  in  the  note,  but  to  the  holder,  whoever  he  may  be: 
Gregory  v.  Higgina,  10  Cal.  339.  Nor  can  such  indebtedness,  after  the 
maturity  of  the  note,  be  attached,  unless  the  note  is  at  the  time  in  the 
possession  of  the  defendant,  from  whom  its  delivery  can  be  enforced  on  its 
payment  upon  the  attachment:  Id. 

27.  Property. — ^All  property  of  the  defendant,  in  this  state,  not  exempt 
from  execution,  may  be  attached,  and,  if  judgment  be  recovered,  be  sold  to 
satisfy  the  judgment  and  execution:  Cal.  Code  C.  P.,  sec.  541.  But  property 
of  a  deceased  debtor  is  not  liable  to  attachment:  Patterson  v.  MeLaughUn 
1  Cranch  C.  Ot,  352;  Red/em  v.  Rumney^  1  Id.  300;  Henderson  v.  Henderson^ 
5  Id.  469.  As  to  what  property  is  exempt  from  attachment,  see  "  Execu- 
tion," ^«<. 

28.  Shares  of  Stock. — The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation  or  company,  together  with  the  interest 
and  profit  thereon,  may  be  attached:  CaL  Code  C.  P.,  sec.  541.  Where 
shares  of  stock  in  a  corporation  have  been  regularly  transferred  as  a  security 
for  a  loon,  the  mortgagee  is  the  only  proper  garnishee  in  a  suit  against  the 
mortgagor,  in  order  to  attach  his  interest  in  the  corporation:  Edwards  v. 
Beugnot,  7  Cal.  162.  In  such  a  case,  the  corporation  is  no  longer  privy  to 
the  interest  of  the  mortgagor,  which  is  a  mere  equity  in  the  hands  of  the 
mortgagee:  Id. 

29.  Securities. — A  creditor  who  holds,  as  security,  an  assignment  from 
his  debtor,  of  a  claim  in  favor  of  the  debtor  and  against  a  third  person,  is 
not  "a  debtor"  of  the  debtor:  Deacon  v.  Oliver,  14  How.  U.  S.  610.  In  this 
state,  taking  a  bill  before  maturity  as  collateral  security  changes  the  legal 
rights  of  the  parties,  as  it  operates  as  a  surrender  by  the  creditor  of  the  right 
to  attach  the  property  of  the  debtor,  and  this  surrender  is  a  sufficient  con- 
sideration for  the  security:  Naglee  v.  Lyman,  14  Cal.  450.  A  bill  of  ex- 
change may  be  regarded  as  an  assignment  of  the  funds  in  the  drawee's  hands 
upon  which  it  is  drawn,  and  an  attachment  against  the  payee  of  the  bill, 
levied  on  the  funds,  will  not  bind  them  against  an  indorsee  of  the  bill  suing 
to  recover  thereon,  in  the  name  of  the  payee:  Gorser  v.  Graig,  1  Wash.  C. 
Ct.  424.  A  draft  by  the  defendant  upon  the  garnishee,  in  favor  of  a  third 
person,  before  the  attachment,  is  an  assignment  to  the  payee  of  the  amount 
stated  in  the  draft,  and  should  be  preferred  to  an  attachment:  Sergeant  on 
Att.  89;  3  Bin.  394;  3  Id.  338;  4  Cranch  C.  Ct.  150.  The  attaching  creditor 
is  in  no  better  condition  than  his  debtor  would  have  been  in,  if  the  attach- 
ment had  not  been  made:  Miller  v.  Hubbard,  4  Id.  451. 

30.  Vendor's  Lien. — A  vendor's  lien  for  the  unpaid  purchase  price  of  a 
tract  of  land,  where  the  land  has  been  conveyed  by  the  vendee  to  a  third 
party,  before  action  brought  against  the  former  by  the  vendor,  to  recover  said 
purchase  price,  is  not  of  such  fixed  and  determinate  character  as  to  bar  the 
plaintiff  in  such  action  of  the  right  to  a  writ  of  attachment  against  the  prop- 
erty of  the  defendant  therein:  Porter  v.  Brooks,  35  CaL  199.  If  the  plaintiff 
has  a  vendor's  lien  to  secure  his  debt  on  real  property  out  of  the  state,  an 
attachment  cannot  issue:  HUl  v.  Grigsby,  32  Id.  55.     The  vendor  of  real 
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estate  cannot  take  oat  an  attachment  for  unpaid  purchase-money,  if  he  can 
enforce  a  lien  for  such  purchase-money.  It  matters  not  whether  such  a  lien 
is  one  which  courts  of  equity  will  enforce  in  favor  of  a  vendor,  or  whether  it 
is  one  created  by  contract:  Id.;  see  Porter  v.  Brooks,  35  CaL  199.  An  at- 
tachment  cannot  issue  when  the  plaintiff  has  a  lien  to  secure  his  debt,  and  it 
matters  not  whether  the  lien  is  one  recognized  by  courts  of  equity,  or  is  one 
of  statutory  origin  and  resting  in  contract:  Id. 

Jfo.  874' 

Affidavit  for  AUachmefU  AgainU  BesidenL 
[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

II.  The  defendant  in  the  said  action  is  indebted  to  me  in 

the  snm  of dollars,  lawful  money  of  the  United 

States,  over  and  above  all  legal  set-offs  and  counter-claims, 
upon  an  express  [or  implied]  contract  for  the  direct  payment 
of  money,  to  wit:  [state  contract  briefly]  and  that  such 
contract  was  made  and  is  payable  in  this  State,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  of  per- 
sonal property. 

m.  That  the  said  attachment  is  not  sought,  and  the  said 
action  is  not  prosecuted  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  said  defendant. 

[JuBAT.]  [Signature.] 

31.  ITote. — If  the  debt  was  originaUy  secured  by  a  mortgage,  lien,  or 
pledge,  after  the  averment  *'that  the  contract  was  made  and  is  payable  in 
this  state,"  add:  ''that  the  payment  of  the  same  was  originally  secured  by  a 
chattel  mortgage  upon  the  said  furniture  so  sold  by  the  plaintiff  to  the  de- 
fendant as  above  stated,  but  that  the  said  furniture  was  afterward,  to  wit, 

on  or  about  the day  of ,  187..,  without  any  act  or  fault  of 

the  plaintiff,  totally  destroyed  by  fire."  If  the  debt  was  originally  secured 
by  a  mortgage  or  lien  upon  real  estate,  the  affidavit  must  show  that  fact,  giv- 
ing such  description  of  the  lien,  as  well  as  of  the  real  estate,  as  will  be  suf- 
ficient for  identification,  as  weU  as  to  show  that  it  was  of  such  character  as 
could  be  lost  or  destroyed  in  the  manner  stated  in  the  affidavit.  These  facts 
should  be  ahown,  not  merely  stated  in  the  language  of  the  statute. 

32.  Affidavit  against  Resident . — The  affidavit  for  an  attachment  against 
a  resident  must  state:  First.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  over  and  above  all  legal  set-offs  or  counter-claims), 
upon  a  contract,  express  or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  state,  and  that  the  payment 
of  the  same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  per- 
sonal prox)erty,  or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
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cured,  that  such  security  has,  without  any  act  of  the  plaintiff^  or  the  person 
to  whom  the  security  was  given,  become  valueless;  Second.  That  the  attach- 
ment is  not  sought,  and  the  action  is  not  prosecuted  to  hinder,  delay  or  de- 
fraud any  creditor  of  the  defendant:  Cal.  Code  C.  P.,  sec.  533.  By  Rule  xlii 
of  the  District  Courts  for  San  Francisco,  the  affidavit  must  be  indorsed  by  the 
clerk,  with  the  day,  hour  and  minute  when  it  is  filed. 

33.  Before  i;vhom  Sworn. — It  is  not  a  ground  for  vacating  an  attach- 
ment, that  the  affidavit  on  which  it  was  obtained  was  sworn  to  before  a  com- 
missioner in  another  state,  but  that  no  certificate  of  the  secretary  of  state 
was  obtained,  as  required  by  the  law  of  that  state.  The  omission  may  be 
supplied:  Lawton  v.  Kiely  51  Barb.  30. 

34.  Bona  Fide  Eidflting  Debt. — The  fact  that  an  affidavit  for  an  attach- 
ment omits  to  aver  that  the  sum  for  which  the  writ  is  asked  is  "an  actual 
bofia  fide  existing  debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and 
that  the  attachment  is  not  sought  and  the  action  is  not  prosecuted  to  hinder, 
delay  or  defraud  any  creditor  or  creditors  of  the  debtor,"  does  not  render  the 
attachment  issued  a  nullity  as  against  subsequent  attaching  creditors:  Fri- 
denberg  v.  Pierson,  18  Cal.  152. 

35.  Bonds  are  Contracts. — ^An  appeal  bond  is  a  contract  for  the  direct 
payment  of  money,  within  the  meaning  of  the  statute:  Haihaway  v.  DavU^ 
33  Cal.  161.  So  is  a  bail  bond  in  a  criminal  case:  S,  F,  v.  Brader,  50  Id. 
606.  So  is  the  official  bond  of  a  county  treasurer:  Monterey  Co,  v.  McKee, 
61  Id.  275.  ''Direct"  implies  that  the  debt  must  be  liquidated:  Houthaway 
V.  Davis,  supra, 

36.  Contract,  how"  Stated. — An  affidavit,  alleging  the  contract  to  be 
"  express  or  implied "  is  insufficient:  Ifawley  v.  Delmas,  4  CaL  195.  The 
affidavit  need  not  state  the  probative  facts  necessary  to  establish  the  iilti- 
mate  facts  required  by  the  statute  to  be  shown  as  the  basis  of  the  writ: 
Wheeler  v.  Farmer,  38  Id.  215.  It  is  the  duty  of  the  clerk  to  issue  the  writ 
upon  the  plaintiff  filing  an  affidavit  stating  the  ultimate  facts  in  the  language 
of  the  statute:  Id.  The  clerk  performs  only  a  ministerial  duty  in  obedience 
to  a  plain  statutory  mandate:  Id.;  see,  also,  Weaver  v.  Ilayward,  41  Id.  118. 

37.  Requisites  of  AfBdavit.— An  affidavit  to  obtain  the  issue  of  an  at- 
tachment under  the  code  of  procedure  need  not  allege  that  the  defendants 
have  property  within  the  state,  nor  that  the  summons  has  been  issued.  It  is 
sufficient  if  the  summons  is  issued  when  the  attachment  is  obtained,  and  if 
both  are  delivered  to  the  sheriff  together:  Lawton  v.  Kiel,  61  Barb.  30. 

38.  Statement,  howmada— It  is  settled,  in  Ohio,  that  where  the 
ground  reUed  on  is  stated  substantially  in  the  language  of  the  statute,  and 
sworn  to  positively,  this  is  sufficient  to  authorize  the  allowance  of  the  at- 
tachment by  the  judge:  Harrison  y.  King,  9  Ohio  St.  388;  Oans  v.  Tompson^ 
11  Id.  679. 

Jfo.  875. 

Affidavit  for  Attaehmeni  against  Non-Resident, 

[TiTLK.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

n.  The  defendant  in  the  said  action  is  indebted  to  the 
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said  plaintiff  in  the  sum  of dollars,  oyer  and  above 

all  legal  set-offs  and  counter-claims,  and  the  said  defendant 
is  a  non-resident  of  this  State. 

m.  The  sum  for  which  the  attachment  is  asked  in  the 
said  action,  that  is  to  say,  the  amount  of  indebtedness 
which  is  above  stated,  is  an  actual,  honafidey  existing  debt, 
due  and  owing  from  the  said  defendant  to  the  said  plaintiff; 
and  the  said  attachment  is  not  sought,  and  the  said  action 
is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor 
or  creditors  of  the  said  defendant. 

39.  AfiSdavit  against  Non-Resident.~l.  That  the  defendant  is  in- 
debted to  the  plaintiff  (specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-ofib  or  counter-claims),  and  that  the  defendant  is  a  non- 
resident of  the  state;  and,  2.  That  the  attachment  is  not  sought,  and  the 
action  is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  the  de- 
fendant: CaL  Ck>de  C.  P.,  sec.  538. 

m.  876. 

Undertaking  on  Attachment, 
[Title.] 

I.  Whereas  the  above-named  plaintiff  has  commenced  or 
is  about  to  commence  an  action  in  the  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and 

for  the  County  of ,  against  the  above-named  defend- 
ant, upon  a  contract  for  the  direct  payment  of  money, 
claiming  that  there  is  due  to  the  said  plaintiff  from  the  said 

defendant  the  sum  of dollars,  besides  interest,  and 

he  is  about  to  apply  for  an  attachment  against  the  property 
of  the  said  defendant  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  therein. 

II.  Now,  therefore,  we,  the  undersigned,  residents  and 

householders  of  the  County  of ,  in  consideration  of 

the  premises,  and  of  the  issuing  of  said  attachment,  do 
jointly  and  severally  undertake,  in  the  sum  of .dol- 
lars, and  promise  to  the  effect  that  if  the  said  defendant 
recover  judgment  in  said  action  the  said  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  said  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  said  attach^ 
ment,  not  exceeding  the  sum  of dollars. 

[Date.]  [Signatures  akd  SeaIiS.} 

State  of  California,         ) 
City  and  County  of [  ®®' 

L.  M.   and  N.  O.,   the  sureties  whose  names  are  sub- 
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scribed  to  the    above  undertaking,   being   severally  duly 
sworn,  each  for  himself  says : 

I  am  a  resident  of  this  State,  and  a  freeholder  [or  house- 
holder] therein,  and  am  worth  the  sum  in  the  said  under- 
taking specified,  as  the  penalty  thereof,  over  and  above  all 
my  just  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution. 

[JuiLAT.]  [Signatures.] 

40.  Form. — For  another  form,  consult  Ocuherie  v.  Apple,  14  Abb.  Pr.  64. 

41.  Joint  and  SeveraL — On  joint  and  several  bonds,  each  signer  is 
bound  without  the  signatures  of  the  others  named  as  obligors,  unless  at  the 
time  of  executing  the  bond  he  declared  he  would  not  be  bound  without  such 
signatures  obtained:  Sacramento  v.  Dunlap,  14  CaL  421. 

42.  To  whom  Payable.— It  is  no  objection  to  an  undertaking  on  attach- 
ment that  it  is  made  payable  to  the  People  of  the  State  of  California,  instead 
of  to  the  defendant  in  the  suit,  as  the  latter  can  sue  thereon  in  his  own 
name:  Ta^fe  v.  Rosenthal,  7  Cal.  614.  A  mistake  in  the  recital  of  the  bond, 
as  to  the  amount  for  which  attachment  issued,  may  be  explained  and  cor- 
rected by  parol:  Palmer  v.  Vance,  13  Cal.  556.  Upon  a  dismissal  of  the 
action  the  clerk  must  deliver  the  bond  to  the  defendant:  Cal.  Code  C.  P., 
sec.  581,  subd.  1. 

43.  Undertaking  Required.— Before  issuing  the  writ,  the  clerk  must 
require  a  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not  less 
than  two  hundred  dollars,  and  not  exceeding  the  amount  claimed  by  the 
plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  the  defendant  recover 
judgment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking:  Cal.  Code  C.  P.,  sec.  539. 
The  state  or  state  officers  are  not  required  to  give  undertaking  in  suits,  under 
the  provisions  of  this  act:  CaL  Code  C.  P.,  sec.  1058. 

44.  When  aotion  Lies  on  the  Undertaking. — If  the  execution  be 
returned  unsatisfied  in  whole  or  in  part,  the  plaintiff  may  prosecute  any  un- 
dertaking given  pursuant  to  section  540  or  section  555,  or  he  may  proceed  as 
in  other  cases  upon  the  return  of  an  execution:  CaL  Code  C.  P.,  sec  552. 

45.  VSThen  Void. — ^An  attachment  bond,  executed  after  the  writ  had 
been  levied  and  the  attachment  dismissed,  is  void:  Benedict  v.  Bray,  2  Cal. 
251;  as  the  undertaking  should  precede  the  writ  and  accompany  the  affidavit: 
Id.  And  in  suit  on  a  void  bond,  the  obligee  cannot  recover  for  injury  sus- 
tained by  the  attachment:  Id.  Where  the  undertaking  given  on  issuing  an 
attachment  from  a  justice's  court  was  to  the  effect  that  plaintiff  would  pay 
all  costs,  etc.,  and  the  damages  the  defendant  might  sustain  by  reason  of  the 
attachment,  *'not  exceeding  one  hundred  dollars:"  Held,  that  the  undertak- 
ing was  bad,  and  rendered  the  attachment  void,  because  not  issued  in  sub- 
stantial conformity  with  the  provisions  of  the  statute,  which  required  an 
undertaking  that  plaintiff  would  pay  all  damages  which  defendant  might  sus- 
tain by  reason  thereof  without  limitation  as  to  amount:  Hisler  v.  Carr,  34 
Cal.  641. 
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Jfo.  877. 

Writ  qf  AUachment. 
[Title.] 

The  People  of  the  State  of  California, 
To  the  Sheriff  of  the  County  of Greeting: 

I.  Whereas  the  above-entitled  action  was  commenced  in 

the  District  Conrt  of  the Judicial  District  of  the 

State  of ,   in  and  for  the  County  of , 

by  the  plaintiff  in  the  said  action,  to  recover  from  the  de- 
fendant in   the  said  action  the  sum  of dollars, 

besides  interest  at  the  rate  of per  cent,  per  month, 

from  the day  of ,  187.,  and  costs  of  suit; 

and  the  necessary  affidavit  and  undertaking  herein  having 
been  filed  as  required  by  law : 

n.  Now  we  do  therefore  command  you,  the  said  Sheriff, 
that  you  attach  and  safely  keep  all  the  property  of  the  said 

defendant    within  your  said  County,  not  exempt 

from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  said  plaintiff 's  demand,  as  above-mentioned;  un- 
less  the  said  defendant  give  you  security,  by  the  undertak- 
ing of  at  least  two  sufficient  sureties,  in  an  amount  sufficient 
to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about  to 
be  attached;  in  which  case  you  will  take  such  undertaking, 
and  hereof  make  due  and  legal  service  and  return. 

Witness,  Hon ,  Judge  of  the  said  District  Court 

of  the Judicial  District,  this  ....  day  of , 

187. 

Attest  my  hand  and  the  seal  of  said  Court,  the  day  and 

year  last-above  written. 

C.  D.,  Clerk, 

By  E.  F.,  Deputy  Clerk. 
JVo.  878. 

Indorsement  on  Copy  of  Writ  qf  Attachment. 

Sherifp's  Office,  City  and  County  of  San  Francisco, ) 

August ,  187.  J 

To  A  B. : 

Please  take  notice,  that  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  or  any  other  personal  property,  or  all 

stocks  or  shares,  or  interest  in  stock  or  shares  of  the 

Company,  in  your  possession  or  under  your  control,  belong- 
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ing  to  the  within-named  defendants,  or  either  of  them,  are 

attached  by  virtue  of  a  writ,  of  which  the  within  is  a  copy, 

and  you  are  notified  not  to  pay  oyer  or  transfer  the  same  to 

any  one  but  myself. 

Please  furnish  a  statement. 

0.  D.,  Sheriflf, 

By  E.  F.,  Deputy  Sheriff. 

46.  Ziflfeot  of  Writ. — ^A  writ  of  attachment  is  effectual  to  change  the  title 
of  personal  property  only  from  the  time  of  levy:  Taffts  v.  Manhve,  14  CaL 
47.     The  lien  of  an  attachment,  having  become  fixed  upon  funds  in  the  hands 
of  a  receiver,  follows  the  property  in  the  hands  of  his  successors:  Adams  v. 
Woods,  9  CaL  29. 

47.  Facts  Stated. — A  warrant  of  attachment  issued  in  a  pending  action 
should  not  be  set  aside  because  the  warrant,  after  stating  the  existence  of 
the  cause  of  action,  does  not  state  that  the  action  is  pending.  If  the  facts 
are  sufficient,  the  warrant  is  not  void  for  omitting  to  state  one  of  them:  Law- 
ton  V.  Kid,  61  Barb.  30. 

48.  Writ. — ^To  whom  addressed  and  what  to  state,  see  CaL  Code  C.  P., 
sec  540. 

ISSUANCE  OP  ATTACHMENT. 

49.  It  is  the  duty  of  the  clerk  of  the  court  to  issae  the 
writ  upon  the  filing  by  the  plaintiff  of  an  affidavit,  stating 
the  ultimate  facts  in  the  language  of  the  statute,  together 
with  an  undertaking  in  the  amount  and  form  as  defined  by 
statute,  and  the  clerk  has  no  discretionary  power,  but  per- 
forms a  ministerial  duty :  Wheeler  y.  Farmery  38  CaL  215. 
The  affidavit  need  not  state  the  probative  facts  necessary  to 
establish  the  ultimate  facts  required  by  the  statute  to  be 
shown  as  the  basis  of  the  writ:  Id. 

50.  It  is  the  duty  of  the  clerks  of  the  district  courts  to 
issue  and  deliver  to  the  parties  respectively,  or  to  their 
attorneys,  writs  of  attachment  in  the  order  in  which  the 
preliminary  papers  are  presented  to  them,  and  the  writs 
demanded:  Lick  v.  Madden^  25  Gal.  205.  While  he  is  bound 
to  issue  writs  of  attachment  in  the  order  in  which  they  are 
demanded,  yet  if  the  party  who  makes  the  first  demand  is 
not  in  attendance  to  receive  his  writ  when  completed,  the 
clerk  is  not  bound  in  the  meantime  to  delay  the  issuing  of 
other  writs  against  the  same  party:  Lick  v.  Madden,  36  Gal. 
208.  When  the  clerk  has  prepared  for  delivery  the  writ 
first  demanded,  he  is  bound  to  issue  the  writ  of  the  next 
comer;  and  if  in  such  case  the  first  comer  is  not  there  to 
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receWe  his  writ,  and  for  that  reason  the  next  comer  first 
delivers  his  writ  to  the  sheriff,  and  by  that  means  acquires 
a  priority,  and  the  first  comer  loses  his  debt,  the  clerk  is 
not  liable:  Licky.  Madden,  36  Cal.  208.  If  the  clerk  first 
issue  the  writ  of  attachment  secondly  demanded,  but  if, 
notwithstanding,  he  has  the  writ  first  demanded  prepared 
and  ready  for  delivery  as  soon  as  it  is  called  for,  he  is  not 
liable  for  the  damages  sustained  by  the  first  party,  because 
the  second  obtains  the  first  levy:  Licky,  Madden,  36  Gal. 
208. 

SERVICE  OP  ATTACHMENT. 

51.  Upon  receiving  information  in  writing  from  the  plaint- 
iff, or  his  attorney,  that  any  person  has  in  his  possession  or 
under  his  control  any  credits  or  other  personal  property 
belonging  to  the  defendant,  or  is  owing  any  debt  to  the 
defendant,  the  sheriff  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits,  or  other  prop- 
erty, or  debts,  as  the  case  may  be,  are  attached  in  pursuance 
of  such  writ:  Cal.  Code  C.  P.,  sec.  543.  No  parol  instruc- 
tion of  the  plaintiff  in  an  attachment  or  execution,  respecting 
property  seized  by  the  sheriff  under  either  writ,  will  dis- 
charge such  sheriff  from  liability.  The  statute  is  express 
that  such  instruction  must  be  in  writing :  Sanford  v.  Bor- 
ing,  12  Cal.  539;  since  the  proceeding  by  attachment  is  in 
derogation  of  the  common  law,  and  the  service  of  the  writ 
must  conform  to  the  statute  authorizing  it,  or  the  judgment 
upon  it  is  erroneous :  James  v.  JenJcins,  Hempst.  189. 

52.  Attachments  are  governed  by  the  same  rules  as  exe- 
cutions, with  respect  to  liability  of  officers  and  parties  levy- 
ing and  causing  to  be  levied:  11  How.  Pr.  46;  5  Blackf. 
337;  6  Munf.  110;  Drake  on  Att.,  sec.  237;  lairbanka  v. 
Bhomfidd,  5  Duer,  434;  Ooll  v.  Einixyn,  8  Abb.  Pr.  120.  So 
with  respect  to  their  effecting  no  lien  as  against  a  hona  fide 
purchaser  before  actual  service  or  levy:  Knhlman  v.  Orser, 
6  Duer,  242. 

53.  Corpoxation. — An  attachment  of  credits  in  the  hands  of  a  corpora- 
tion held  sufficiently  served  by  notice  to  their  clerk:  Davidson  v.  Doiiovan,  4 
Cranch  C.  Ot  578.    Under  subdivision  5  of  section  542,  CaL  Code  C.  P., 

serrice  to  be  made  on  the  ''agent"  of  a  corporation  must  be  on  the  "man- 
aging agent,"  as  required  in  the  fourth  subdivision  of  the  same  section. 
At  common  law,  service  of  process  on  a  corporation  must  be  made  on  the 
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president  or  principal  officer:  Angell  and  Amea  on  Corp.,  sec.  637;  1  Tidd*8 
Pr.  116;  Kennedy  v.  Hibemia  Sav,  and  Loan  Society,  38  CaL  161. 

54.  Diligence  of  SherifL — It  is  the  duty  of  an  officer,  after  he  has  once 
entered  upon  the  execution  of  an  attachment,  to  complete  its  execution  with 
diligence:  Wheaion  v.  NevUle,  19  Cal.  41.  Where  one  writ  of  attachment 
was  placed  in  the  sheriff's  hands  on  Sunday,  and  another  against  the  same 
defendant  was  placed  in  the  hands  of  a  deputy  at  a  quarter  past  twelve  on 
Monday  morning,  the  sheriff  not  knowing  the  fact,  and  the  first  levy  was 
made  under  the  last  writ  at  one  o'clock  Monday  morning,  the  sheriff  was  not 
guilty  of  negligence  in  executing  the  first,  no  special  circumstances  being 
shown:  Whitney  v.  Butterfield,  13  CaL  335.  Beasonable  diligence  in  the  exe- 
ecution  of  process  depends  upon  the  particular  facts;  whether,  for  instance, 
the  writ  be  for  fraud,  or  because  the  defendant  is  about  to  leave  the  state,  or 
remove  his  property,  and  the  like:  Id.  The  mere  omission  of  a  deputy  to 
inform  the  sheriff  of  having  a  process  in  hand  is  not  such  negligence  as  to 
charge  the  sheriff  in  case  a  writ  last  in  hand  was  executed  first:  Id. 

55.  Personal  Property. — ^A  sheriff  who  levies  a  writ  of  attachment 
upon  personal  property,  in  obedience  to  the  commands  of  the  writ,  has  no 
right  to  let  the  property  go  out  of  his  hands,  except  in  the  course  of  law,  and 
if  he  does,  and  the  debt  is  lost,  he  is  responsible  to  the  plaintiff  in  the 
attachment  for  the  amount  of  the  debt:  Sar\ford  v.  Boring,  12  CaL  539. 
The  service  upon  the  defendant,  in  an  action  to  recover  money,  of  a  writ  of 
attachment,  at  the  suit  of  a  third  person  against  a  plaintiff  cannot  be  pleaded 
by  the  defendant  in  bar  of  a  recovery.  The  only  effect  of  the  service  of  the 
attachment  is  to  suspend  the  proceedings  until  the  determination  of  the  suit 
in  which  it  is  issued:  Pierson  v.  McCahiU,  21  CaL  122. 

56.  Presumption  of  Regularity.— Where  a  substitute  sheriff  (elisor) 
was  appointed,  and  the  pleadings  did  not  show  that  there  was  no  sheriff  or 
coroner,  or  that  these  officers  were  disqualified:  Held,  that  the  appointment 
being  made  by  a  judge  having  competent  jurisdiction,  the  presumption  of  the 
law  is  that  he  faithfully  performed  his  duty:  Turner  v.  Billagram,  2  Cal. 
520.  The  presumptions  are  in  favor  of  the  regularity  of  the  acts  of  the 
officer,  and  a  return  which  simply  states  that  the  prox>erty  was  attached,  is 
sufficient  7>n7na  facie  to  show  a  due  and  proper  execution  of  the  writ:  Riiter 
v.  Scannell,  11  Id.  248. 

57.  Principcd  and  Agent. — The  assent  of  an  ordinary  agent,  who  had 
general  charge  of  his  principal's  affairs  during  her  temporary  absence,  will 
not  justify  the  sheriff,  who  holds  an  execution  against  a  third  person,  in 
levying  it  upon  property  in  the  possession  of  the  principal  in  her  absence: 
Fitch  V.  Brockmon,  2  CaL  675. 

58.  Real  Estate,  ho^nr  Attached. — Our  statute  prescribes  the  manner 
in  which  real  estate  may  be  attached,  but  contains  no  express  provision  re- 
quiring that  all  the  acts  necessary  to  a  valid  levy  shall  be  set  out  in  the 
return;  nor  can  such  a  rule  be  sustained:  Bitter  v.  Scannell,  11  CaL  238.  Kor 
is  it  necessary,  when  the  levy  is  made  by  posting  a  copy  of  the  writ  on  the 
premises,  that  the  return  of  the  sheriff  should  show  that  the  premises  were 
at  the  time  unoccupied:  Id.;  O'Connor  v.  Blake,  29  CaL  312.  The  deposit 
in  the  recorder's  office  of  a  copy  of  the  writ,  with  a  description  of  the  prop- 
erty attached,  is  sufficient  to  operate  as  notice  of  the  lien  to  third  parties: 


ATTACHMENT.  61 

Sitter  y.  Seannell,  11  CaL  238.  Not  under  present  statute.  Now  a  notice 
that  it  is  attached  must  also  be  filed:  Cal.  Code  G.  P.,  sec  542,  subd.  1  and 
2;  see  also  Main  v.  Tappener,  43  Cal.  209. 

59.  Real  Eetate— EBsential  Acts. — The  lien  of  attachment  of  real 
property  is  not  perfected  until  both  the  acts  described  by  statute,  to  wit, 
delivery  to  the  occupant  of  a  copy  of  the  writ,  or  posting  a  copy  upon  the 
premises  if  there  be  no  occupant,  and  the  filing  of  a  copy  with  the  recorder, 
together  with  a  description  of  the  property  attached,  are  performed.  The 
omission  of  either  act  is  fatal  to  the  creation  of  the  lien:  Wheaton  v.  NemlU, 
19  Cal.  41.  The  lien  of  an  attaching  creditor  of  real  estate  takes  effect  im- 
mediately upon  the  levy  of  the  attachment  and  the  deposit  of  a  copy  of  the 
writ,  together  with  a  description  of  the  land  attached,  with  the  county 
recorder:  Hitter  v.  Scannell,  11  CaL  238.  Such  lien  cannot  be  divested  by 
the  failure  of  the  sheriJET  to  make  a  proper  return  of  the  writ. 

PBIOEITT  OT  ATTACHMENT  LIENS. 

60.  The  purpose  of  an  attachment  is  to  hold  the  property 
of  the  defendant  as  secnrity  for  such  judgment  as  may  be 
rendered:  Oal.  Code  0.  P.,  sec.  537.  And  when  the  judg- 
ment is  rendered  and  becomes  a  lien  upon  the  property  at- 
tached, the  lien  of  the  attachment  becomes  merged  in  that 
of  the  judgment,  and  the  only  effect  thereafter  of  the  attach- 
ment lien  upon  the  property  is  to  preserve  the  priority 
thereby  acquired,  and  this  priority  is  maintained  and  en- 
forced under  the  judgment:  Bagley  v.  Ward,  37  Oal.  131. 
This  is  confined  to  real  property,  as  the  judgment  does  not 
constitute  a  lien  upon  personal  property;  the  prior  attach- 
ments become  liens  in  the  nature  of  a  legal  estate  vested  in 
the  sheriff  for  the  benefit  of  the  creditors :  PcUrick  v.  JUon- 
iader,  13  Cal.  Ui. 

61.  Where  property  was  seized  under  two  attachments, 
and  the  property  was  claimed  by  a  third  party,  whereupon 
both  attaching  creditors  indemnified  the  sheriff,  who  went 
on  and  sold  it,  and  paid  the  proceeds  to  the  first  attaching 
creditor,  the  amount  not  equaling  his  judgment,  and  after- 
ward the  party  claiming  the  property  obtained  judgment 
against  the  sheriff  for  the  value  of  the  property:  Held,  that 
recourse  must  be  had  against  the  first  attaching  creditor  for 
whose  benefit  the  property  was  sold :  Davidson  v.  DaUaa,  8 
Cal.  227.  They  do  not  stand  in  the  position  of  joint  tres- 
passers, the  seizure  of  the  second  being  subject  to  the  first: 
Id.  The  sheriff  was  the  separate  agent  of  both  attaching 
creditors,  but  in  the  order  stated,  and  as  he  disposed  of  the 
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property  for  the  benefit  of  the  first  alone,  he  must  look  to 
him  and  not  to  the  second  attaching  creditor:  Id.  It  is  the 
duty  of  the  sheriff  to  apply  the  money  in  the  order  of  the 
attachments;  he  has  no  right  to  go  back  of  the  process  and 
raise  the  question  as  to  the  validity  of  the  attachments: 
McComb  T.  Seed,  28  Oal.  281. 

62.  Conflict  of  Laws. — By  the  law  of  New  York,  an  unrecorded  mort- 
gage is  valid  against  third  persons;  by  the  law  of  Illinois,  it  is  not.  A.,  B. 
and  C.  were  citizens  and  residents  of  New  York.  A-,  being  indebted  to  both 
B.  and  C,  and  owning  certain  chattels  in  Illinoifl,  mortgaged  them  to  B.;  but 
before  the  mortgage  could  be  recorded  or  the  goods  delivered  in  the  latter 
state,  C.  issued  an  attachment  in  Illinois,  and  levied  on  and  subsequently  sold 
the  goods.  B.  sued  C.  in  the  New  York  courts  for  taking  and  converting  the 
goods  sold  in  that  attachment  suit:  Held,  that  the  attaching  creditor  had  pre- 
cedence over  a  mortgagee,  and  that  the  judgment  in  the  attachment  suit  was 
a  bar  to  the  action  in  New  York:  Oreen  v.  Van  Buekirk,  7  WalL  U.  8.  138. 

63.  Diligence  Govema  the  Bquities. — In  a  contest  between  the  at- 
taching creditors,  all  the  equities  are  in  favor  of  the  most  diligent,  and  an 
irregularity  cannot  be  taken  advantage  of  by  a  stranger  to  an  action  in  which 
it  occurs:  Dixey  v.  Pollock^  8  Cal.  570.  Where  there  are  several  attachments, 
the  attachment  first  served  on  the  garnishee  binds  the  effects  in  his  hands, 
although  the  marshal  has  prior  attachments  in  his  hands  at  the  time  of  such 
service:  McCobb  v.  Tyler,  2  Cranch  C.  Ct.  199;  Johjisonv.  Griffith,  2  Id.  199; 
but  compare  Violette  v.  Tyler,  2  Id.  200;  Grigshy  v.  Love,  2  Id.  413. 

64.  Separate  Creditor. — A  separate  creditor  of  one  of  several  partners 
levied  an  attachment  for  his  debt  upon  the  partnership  property,  and  after- 
wards made  an  agreement  with  a  trustee  to  whom  his  debtor  had  conveyed 
the  property,  by  which  the  latter  stipulated  to  pay  the  attachment  debt  from 
the  proceeds  of  a  sale  of  the  property,  after  paying  expenses  and  prior 
claims.  Neither  by  his  attachment  nor  by  the  agreement  did  the  separate 
creditor  acquire  any  title  to  or  lien  upon  the  property  as  against  the  superior 
equity  of  a  subsequently  attaching  creditor  of  the  partnership:  Burpee  v. 
Bunn,  22  Cal.  194.  The  filing  of  a  bill  by  one  partner  against  his  copartners 
for  a  dissolution  and  account,  and  praying  for  an  injunction  and  receiver,  and 
an  appointment  of  a  receiver  by  the  court,  does  not  prevent  a  creditor  from 
proceeding  by  attachment,  and  gaining  a  priority  over  other  creditors,  until 
a  final  decree  of  dissolution  and  order  of  distribution:  Adams  v.  Woods,  9 
Cal.  24. 

65.  Firm  Creditor's  Lien. — Where  one  partner  buys  out  his  copartners, 
agreeing  to  pay  the  debts  of  the  firm,  the  partnership  property  remains 
bound  for  firm  debts  just  as  before  the  sale.  The  lien  of  firm  creditors  at- 
taching  must  be  preferred  to  the  lien  of  an  individual  creditor  of  the  remain- 
ing partner  attaching  first:  Conroy  v.  Woods,  13  Cal.  626.  A  lien  by  attach- 
ment enables  a  creditor  to  file  a  creditor's  bill  without  waiting  for  judgment 
and  execution:  Id.  Where  G.  and  Co.,  concealing  their  insolvency,  obtained 
an  extension  from  their  creditor  B.,  and  before  the  maturity  of  the  notes,  B., 
apprehending  that  G.  &  Co.  would  fail  before  their  paper  became  due,  and 
that  the  other  creditors  of  G.  &  Co.  would  exhaust  their  assets  by  attach- 
ment, obtained,  by  an  arrangement  with  G.  &  Co.,  an  antedated  note  for  the 
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amonnt  due  him  at  the  date  thereof  by  6.  &  Co.,  on  which  sait  was  com- 
menced by  attachment,  and  a  levy  made  upon  the  property  of  G.  k  Co. : 
ffdd,  that  B.*8  attachment  and  chum  was  valid  against  the  subsequent  attach- 
ing creditors,  the  case  not  being  one  either  of  actual  or  constructive  fraud: 
Brewster  v.  JBours,  8  Cal.  601. 

66.  Xtaudulent  Attaohment. — ^Where  a  first  attachment  against  an  in- 
solvent is  set  aside  as  fraudulent,  in  a  suit  brought  by  a  subsequent  attach- 
ing creditor,  to  which  various  other  attaching  creditors,  prior  and  subsequent, 
are  parties,  the  plaintiff  in  the  suit  cannot  claim  priority  over  the  attach- 
ments preceding  his,  on  the  ground  that  by  his  superior  diligence  the  fraud 
has  been  discovered:  Patrick  v.  Montader,  13  Cal.  434.  A  junior  attaching 
creditor  cannot  take  advantage  of  irregularities  in  the  affidavit  or  bond  given 
by  a  prior  attaching  creditor  of  a  common  debtor:  Fridenberg  v.  Pkraon^  18 
Cal.  152. 

67.  Ixregnlar  Pxx>oefl8. — ^Where  an  attachment  was  issued  on  a  com- 
plaint, which  was  a  printed  form,  with  the  blanks  filled  up  by  the  clerk,  at 
the  request  of  the  plaintiff,  but  no  name  signed  to  it  till  next  day,  and  after 
other  attachments  on  the  same  property,  when  it  was  signed  by  the  clerk, 
with  the  name  of  plaintiff's  attorney:  HMy  that  the  action  of  the  clerk, 
though  not  correct,  was  only  an  irregularity,  and  the  complaint  was  not  void: 
Dixey  v.  Pollock,  8  Cal.  570.  The  issue  of  an  attachment,  and  the  levy  of 
the  same  on  goods,  if  there  is  a  legal  cause  of  action  existing,  is  not  such  a 
duress  of  goods  as  to  give  a  cause  of  action  for  damages  in  favor  of  the  one 
whose  goods  are  seized:  Kohler  v.  Wells,  26  CaL  606.  An  attachment  regu- 
lar upon  its  face  is  not  void  because  the  complaint  does  not  set  up  a  cause  of 
action  which  warrants  the  issuance  of  an  attachment:  MeComb  v.  Keed,  23 
CaL  281. 

JVo.  879. 
Return — Attachment  Personal  Property, 

Sheriff's  Office,  ) 

Of  the  City  and  County  of  San  Francisco. ) 

By  virtue  of  the  annexed  writ,  I  duly  attached  all  moneys, 
goods,  credits,  effects,  debts  due  or  owing,  and  all  other 
personal  property  [or  all  stock,  or  shares,  or  interest  in 

stocks  or  shares  of  the Company],  belonging  to  the 

defendants  therein  named  [or  to  either  of  them],  in  the 
possession  or  under  the  control  of  the  parties  hereinafter 
named,  by  serving  upon  each  of  them  respectively,  person- 
ally, in  the County  of ,  at  the  times  set.  op- 
posite their  respective  names,  a  copy  of  said  writ,  with  a 
notice  in  writing  that  such  property  was  attached  in  pursu- 
ance of  said  writ,  and  not  to  pay  over  or  transfer  the  said 
property  to  any  one  but  myself.  Statement  demanded. 
[Annex  names  of  parties  served,  time  of  service,  and  an- 
swers of  parties  served.] 

8.  T.,  Sheriff, 

[Date.]  By  D.  S.,  Deputy  Sheriff. 
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68.  Amendment. — This  return  cannot  be  amended  where  a  third  party 
has  acquired  an  interest  adverse  to  the  attachment:  Newhall  v.  Provoti^  6 
CaL  85;  Webster  v.  Haivorth,  8  Id.  21.  A  mistake  in  the  date  of  a  sheriff's 
return  may  be  amended  at  any  time:  Bitter  y.  Scannell,  11  CaL  238. 

69.  Return  Conoloalve. — The  sheriff's  return  is  condusive  against  the 
plaintiff,  and  his  action  must  be  for  a  false  return:  Egery  v.  Buchanan^  5  Cal. 
53.  Where  a  writ  of  attachment  was  issued  on  the  twenty-sixth  of  August, 
and  a  copy  delivered  to  the  occupant  of  the  premises,  or  posted  upon  them, 
on  the  twenty-ninth  of  that  month,  and  on  the  same  day  the  writ  was  re- 
turned, with  a  certificate  of  the  sheriffs  proceedings,  and  filed  in  the  clerk's 
office;  but  no  copy  of  the  writ,  with  a  description  of  the  property,  was  filed 
with  the  recorder  until  the  ninth  of  September  following:  Heldt  that  after 
the  return  of  the  writ  to  the  clerk's  office,  on  the  twenty-ninth  of  August, 
the  sheriff  had  no  authority  to  take  any  proceedings  for  the  completion  of  the 
attachment,  previously  omitted;  that  the  writ  was  authority  to  him  only  for 
acts  performed  while  it  remained  in  his  possession;  and  hence,  that  another 
creditor  of  the  debtor  purchasing  the  property  from  the  latter,  on  the  sixth 
of  September,  took  it  free  from  any  lien  of  the  attachment:  Wheaton  v. 
NeviUe,  19  Cal.  41. 

70.  Retnm,  when  to  be  Made. — ^The  sheriff  must  return  the  writ  of 
attachment  with  the  summons,  if  issued  at  the  same  time;  otherwise,  within 
twenty  days  after  its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has  been  made  discharg- 
ing or  releasing  an  attachment  upon  real  property,  a  certified  copy  of  such 
order  may  be  filed  in  the  offices  of  the  county  recorders  in  which  the  notices 
of  attachment  have  been  filed,  and  be  indexed  in  like  manner:  CaL  Code 
C.  P.,  sec.  559. 

71.  Second  Attachment. — ^Where  an  officer,  by  virtue  of  a  second  at- 
tachment, levies  on  property  already  in  his  possession  by  virtue  of  a  former 
attachment,  it  is  only  necessary  for  him  to  return  that  he  has  attached  the 
interest  of  the  defendant  in  the  property  then  in  his  possession:  O* Conner  v. 
Blahe,  29  CaL  312.  " 

72.  Sale  of  Perishable  Property.— If  any  of  the  property  attached  be 
perishable,  the  sheriff  must  sell  the  same  in  the  manner  in  which  such  prop- 
erty is  sold  on  execution:  Cal.  Code  C.  P.,  sec.  547.  No  order  of  sale  is  re- 
quired to  authorize  a  sale  by  the  officer:  Low  v.  Henrys  9  Cal.  551. 

JVb.  880. 

Notice  qf  Motion  to  I>i8charge  Attachment, 
[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice,  that  on  an  a£Sdayit,  of  which  the  within 
is  a  copy  [or  of  which  a  copy  is  annexed],  and  on  all  the 
papers  filed  and  served  in  this  action,  the  undersigned  will 

move  the  Court,  at ,  on  the day  of , 

187 . . ,  at  ....  o'clock  in  the  ....  noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  to  discharge  the  attachment 
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in  this  action  [if  for  irregularity,  add,  upon  the  grounds, 
among  others — specifying  the  irregularity],  and  for  such 
other  or  further  order  as  may  be  just. 

[Datje.]  [Signaturb.] 

73.  Against  Steamers,  Boats,  and  Vessels.— In  action  against  steam- 
era,  vessels,  and  boats,  after  appearance  in  the  action  of  the  owner,  the  at- 
tachment may  on  motion  be  discharged  in  the  same  manner  and  on  like  terms 
and  conditions  as  attachments  in  other  cases,  subject  to  the  provisions  of  CaL 
Code  C.  P.,  sec.  825,  relative  to  the  claim  for  wages,  see  Oal.  Code  C.  P.,  sec. 
823.  And  the  court  whose  mesne  or  final  process  has  made  the  first  actual 
seizure  will  have  exclusive  powet  over  its  distribution,  and  its  judgments  will 
be  regarded  as  complete  adjudications  of  the  subject-matter  of  litigation: 
Averill  v.  Earner  Hartford,  2  CaL  30a 

74.  Notice. — A  notice  of  motion  to  dischai^e  a  writ  of  attachment,  ''be- 
cause the  said  writ  was  improperly  issued,"  is  insufficient.  The  notice 
should  specify  the  grounds  of  the  motion  and  wherein  it  will  be  urged  that 
the  writ  was  improperly  issued:  Freeborn  v.  Olazer,  10  Cal.  337.  For  instances 
where  an  attachment  ought  not  to  issue,  see  Qriswold  v.  Sharpe,  2  Cal.  24; 
DuUonv.  Sheliony  3  Id.  206;  Low  v.  Henry,  9  CaL  539;  Gregory  v.  Higgings, 
10  Id.  339;  Patrick  v.  Montader,  13  Id.  434;  Davis  v.  Eppinger,  18  Id.  378; 
JliU  V.  OrigAby,  32  Id.  55;  Hathaway  v.  Davis,  33  Id.  168;  Porter  v.  Brooks, 
35  Id.  199;  Cal.  Code  C.  P.,  sec.  556. 

75.  When  Motion  may  be  Made.~The  defendant  may  also,  any  time, 
either  before  or  after  the  release  of  the  attached  property,  or  before  any  attach- 
ment shall  have  been  actually  levied,  apply  on  motion,  upon  reasonable  notice 
to  the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  the  judge 
thereof,  or  to  a  county  judge,  that  the  writ  of  attachment  be  discharged,  on 
the  ground  that  the  same  was  improperly  or  irregularly  issued:  Cal.  Code  C. 
P.,  sec.  556.  This  section  of  the  practice  act,  which  provides  that  the  de- 
fendant may,  at  any  time  before  answering,  ''apply,  on  motion,  upon  reason- 
able notice  to  the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to 
the  judge  thereof,  or  to  a  county  judge,  that  the  attachment  be  discharged, 
on  the  ground  that  the  writ  was  improperly  issued,"  does  not  obviate  the 
necessity  of  specifying  the  particular  points  of  irregularity  upon  which  the 
motion  will  be  made:  Freeborn  v.  Olazer,  10  CaL  337. 

76.  May  be  Opposed  by  AfSdavits.— If  the  motion  be  made  upon  affi- 
davits, on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may  op- 
pose the  same  by  affidavits  or  other  evidence,  in  addition  to  those  on  which 
the  attachment  was  made:  Cal.  Code  C.  P.,  sec.  557. 

JW>.  881. 
The  Same — Where  the  MoUon  is  Simply  on  Giving  Security, 
[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice,  that  the  undersigned  will  moye  this 

Court,  at ,  on  the day  of ,  187. . ,  at 

o'clock  in  the noon,  or  as  soon  thereafter  as  counsel 

erxs,  yoL.in-6 


66  ATTACHMENT. 

can  be  heard^  to  discharge  the  attachment  in  this  action,  on 

giving  due  secaritj. 

[Date.]  [Siohature.] 

77.  Note.— The  above  notice  is  under  CaL  Code  C.  P.,  sec.  554.  The  de- 
fendant muBt  have  appeared  in  the  action.  The  notice  is  governed,  as  to 
time,  \fj  sec.  1005.  The  application  may  be  to  the  court,  or  to  the 
judge  thereof,  or  t6  a  county  judge:  Sec.  554.  It  may  be  for  an  entire  or 
partial  discharge  of  the  attachment,  and  the  order  can  be  made  only  on  giving 
the  bond  required  by  the  following  section:  Id. 

JVb.  SSZ. 

Undertaking  on  Heletise  qf  AUaehment, 
[Title.] 

Whereas  the  above-named  plaintiff  commenced  an  action 

in  the  District  Court  of  the Judicial  District  of 

the  State  of ,  in  and  for  the County  of  . . . 

,  against  the  above-named  defendant,  claiming  that 

there  was  due  to  said  plaintiff  from  said  defendant  the  sum 
of dollars,  besides  interest,  and  thereupon  an  at- 
tachment issued  against  the  property  of  the  said  defendant, 
as  security  for  the  satisfaction  of  any  judgment  that  might 
be  recovered  therein,  and  certain  property  and  effects  of 
the  said  defendant  have  been  attached  and  seized  by  the 

Sheriff  of  the County  of ,  under  and  by 

virtue  of  the  said  writ. 

And  whereas,  the  said  defendant  has  appeared  in  the 
said  action,  and  has  applied  to  the  said  Court,  upon  reason- 
able notice  to  the  said  plaintiff,  for  an  order  to  discharge 
the  same  upon  the  execution  of  an  undertaking  on  behalf 
of  the  said  defendant  by  at  least  two  sureties,  residents 

and  freeholders  or  householders  in  the  said County  of 

,  in  accordance  with  the  provisions  of  sections  654 

and  655  of  the  Code  of  Civil  Procedure,  and  the  said  Court 
having  fixed  the  sum  for  which  the  undertaking  shall  be 
executed  at  the  sum  of dollars. 

Now,   therefore,   we,    the    undersigned,    residents    and 

householders  [or  freeholders]  in  the  said County  of 

,  in  consideration  of  the  premises,  and  in  consid- 
eration of  the  release  from  attachment  of  the  property 
attached,  as  above  mentioned,  and  the  discharge  of  said 
attachment,  do  hereby  jointly  and  severally  undertake,  in 
the  said  sum  of dollars,  and  promise  that  in  case  the 
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said  plaintiff  recover  judgment  in  the  said  action,  the  said 
defendant  will,  on  demand,  re-deliver  such  attached  prop- 
erty so  released  to  the  proper  officer,  to  be  applied  to  the 
payment  of  the  judgment,  and  that  in  default  thereof  the 
said  defendant  and  sureties  will  on  demand  pay  to  the  said 
plaintiff  the  full  value  of  the  property  released,  not  ex- 
ceeding the  said  sum  of dollars. 

[Date.]  [Sigkaturbs  and  Seals.] 

[JusUfiecUion.] 

JTo,  88S. 

Band  qf  Indemnity,  Given  to  Sherif  by  Plamtif. 

Know  all  men  by  these  presents,  that  we,  A.  B.  as  prin- 
cipal, and  C.  D.  and  E.  F.  as  sureties,  are  held  and  firmly 

bound  unto  G.  H.,   Sheriff  of  the County  of , 

State  of ,  in  the  sum  of dollars,  to  be  paid  to 

the  said  Sheriff,  or  his  certain  attorney,  executors,  admin- 
istrators or  assigns,  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of .... ,  187 . 

Whereas,  under  and  by  virtue  of  a  writ  of  attachment, 
issued  out  of  the  District  Court  of  the Judicial  Dis- 
trict of  the  State  of ,  in  and  for  the County  of 

,  in  an  action  wherein  the  said  J.  K.  was  plaintiff, 

and  A.  B.  was  defendant,  against  said  defendant,  directed 

and  delivered  to  said  G.  H.,  Sheriff  of  the County  of 

,  the  said  Sheriff  was  commanded  to  attach   and 

safely  keep  all  the  property  of  said  defendant  within  his 
county  not  exempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand;  amount- 
ing to dollars,  as  therein  stated,  and  the  said  Sheriff 

did  thereupon  attach  the  following  described  goods  and 
chattels:  [Describe  chattels.] 

And  whereas,  upon  the  taking  of  said  goods  and  chattels 
by  virtue  of  the  said  writ,  L.  M.  claimed  the  said  goods  and 
chattels  as  his  property,  and  thereupon  a  jury  was  sum- 
moned by  the  said  sheriff  to  try  such  claim,  which  said  jury 
have  by  their  finding  decided  in  favor  of  said  claimant. 
And  whereas  the  said  plaintiff,  notwithstanding  such  finding, 
requires  of  said  sheriff  that  he  shall  retain  said  property 
under  such  attachment  and  in  his  custody. 
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Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  A.  B.,  P.  Q.  and  B.  S.,  their  heirs,  execu- 
tors and  administrators,  shall  well  and  truly  indemnify  and 
save  harmless  the  said  sheriff,  his  heirs,  executors  and  ad- 
ministrators, of  and  from  al]  damnges,  expenses,  costs  and 
charges,  and  against  all  loss  and  liability  which  he,  the  said 
sheriff,  his  heirs,  executors  or  administrators,  shall  sustain 
or  in  any  wise  be  put  to,  for  or  by  reason  of  the  attachment, 
seizing,  levying,  taking  or  retention  by  the  said  sheriff,  in 
his  custody,  under  said  attachment,  of  the  said  property 
claimed  as  aforesaid,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

[Attest,  Bate,  etc.]  [Signatubes  Ain>  Seals.] 

[Justification,  if  required  hy  Sherif.] 

78.  Character  of  Instrument  .-> An  indemnity  bond  to  the  sheriff  to 
retain  property  seized  under  attachment  is  an  instrument  necessary  to  carry 
the  power  to  sue  into  effect:  Davidson  v.  Dallas,  8  Cal.  227.  If  several 
creditors  levy,  and  those  prior  fail  to  indemnify  the  sheriff,  he  should  relin- 
quish the  levy  of  such,  and  praceed  only  for  the  benefit  of  those  who  in- 
demnify and  incur  the  responsibility:  Davidson  v.  Dallas,  8  Cal.  227. 

79.  liiabiUty  of  Buretlea.— Where  the  sheriff,  under  a  writ  of  attach- 
ment in  the  suit  of  plaintiff  against  partners,  is  about  to  levy  upon  the 
property  of  the  firm,  and  a  bond  is  executed  by  L.  and  J. ,  as  sureties,  condi- 
tioned to  keep  harmless  and  indemnify  the  sheriff  against  all  damages,  costs, 
charges,  trouble  and  expense  he  may  be  put  to  by  reason  of  the  non-seizure 
of  the  property,  and  also  "to  pay  whatever  judgment  may  be  rendered 
against  said  defendants;"  and  judgment  was  obtained  against  one  only  of  the 
defendants,  plaintiff  failing  on  the  trial  to  prove  the  other  to  be  a  partner: 
Held,  that  the  sureties  are  liable  on  the  bond  for  the  amount  of  the  judgment; 
that  the  bond,  though  not  strictly  an  undertaking  under  the  statute,  conforms 
substantially  to  its  requirements,  and  must  be  read  by  the  light  of  the  stat- 
ute, and  interpreted  according  to  the  intention  of  the  parties:  Heynemann  v. 
Eder,  17  Cal.  433.  Such  bond  will  be  presumed  to  have  been  executed  with 
reference  to  the  provisions  of  the  statute;  and  as  the  security  required  by 
the  statute  is  security  for  the  satisfaction  of  any  judgment  that  may  be  ob- 
tained, the  bond  will  be  held  to  be  such  a  security.  This  is  the  sense  of  the 
instrument,  and  the  fact  that  judgment  was  obtained  against  one  only  of  the 
defendants  satisfies  the  condition  to  "pay  whatever  judgment  may  be  ren- 
dered against  said  defendants:"  Id. 

J^O.  884, 

Undertaking  on  Release  of  Attachment  to  he  Given  to  Sherif. 
[Title.] 

Whereas  the  above-named  plaintiff  has  commenced  an 
action  in  the  aforesaid  Courfc,  against  the  above-named 
defendant,  for  the  recovery  of dollars. 
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And  Tvhereas  an  attachment  has  been  issaed,  directed  to 

tLe  Sheriff  of  the County  of   ,  and  placed  in 

his  hands  for  execution,  thereby  he  is  commanded  to  at- 
tach and  safely  keep  all  the  property  of  the  said  defendant 
within  his  County  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiffs  demand 

therein  stated,  in  conformity  with  the  complaint,  at 

dollars,  unless  the  defendant  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  said  demand,  besides  costs,  in  which  case 
to  take  such  undertaking. 

And  whereas,  the  said  defendant  is  desirous  of  giving 
the  undertaking  mentioned  in  the  said  writ. 

Now,   therefore,  we,   tbe  undersigned,  residents  of  the 

County  of ,  in  consideration  of  the  premises, 

and  to  prevent  the  leyy  of  said  attachment,  do  hereby  jointly 

and  severally  undertake,  in  the  sum  of   dollars,  and 

promise  to  the  effect  that  if  the  said  plaintiff  shall  recover 
judgment  in  said  action,  we  will  pay  to  the  said  plaintiff, 
upon  demand,  the  amount  of  said  judgment,  together  with 

the  costs,  not  exceeding  in  all  the  said  sum  of dollars. 

[Date.]  [Signatures  Ain>  Seals.] 

[Justifieation.] 

80.  Bond  to  be  Ghiven. — Whenever  the  defendant  has  appeared  in  the 
action,  he  may,  npon  reasonable  notice,  apply  for  an  order  to  discharge  the 
attachment  in  whole  or  in  part,  which  order  may  be  granted  upon  an  execu- 
tion of  undertaking:  Cal.  Code  C.  P.,  sec.  554.  A  common  law  bond  in 
form,  upon  the  prescribed  statutory  conditions,  given  to  a  sheriff  to  procure 
a  discharge  of  goods  attached,  is  a  sufficient  compliance  with  the  provisions 
of  the  statute:  Curiae  v.  Packard,  29  Cal.  194.  Whether  each  obligor  is 
liable  to  the  sheriff  for  the  whole  amount  of  any  judgment  against  him,  leav- 
ing the  question  of  contribution  to  be  settled  between  them,  query:  White  v. 
Fratt,  13  Cal.  521.  An  undertaking  given  to  a  sheriff  to  procure  a  release  of 
goods  attached  is  for  the  benefit  of  the  plaintiff  who  may  sue  on  it,  and  if 
the  sheriff  takes  a  sufficient  statutory  undertaking,  he  has  no  further 
responsibility:  Curiae  v.  Packard,  supra.  The  undertaking  only  operated 
to  release  the  property  from  the  custody  of  the  sheriff  pending  the  suit,  and 
not  as  an  actual  substitution  of  security:  Low  v.  AdamSf  6  Cal.  277;  Curiae 
▼.  Packard,  29  Id.  194. 

81.  Penalty— Measure  of  Liability.— >In  a  bond  given  to  release  prop- 
erty seized  on  an  attachment,  the  obligors  undertook  to  pay,  on  demand,  to 
plaintiffs  in  the  action,  the  amount  of  the  judgment  and  costs,  not  to  exceed 
three  thousand  dollars,  which  plaintiff  might  recover.  In  the  bond  the 
action  is  recited  as  for  one  thousand  six  hundred  dollars.  Upon  delivery  of 
the  bond,  the  property  was  returned  to  the  debtor.    FlaintifEs  in  the  action 
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had  judgment  for  aa  amonnt  exceeding  the  bond:  HM,  that  recovery  maj 
be  had  on  the  bond  to  the  extent  of  the  penalty:  PcUmer  v.  Vance,  13  CaL 
553.  Such  a  bond  is  not  a  statutory  undertaking,  but  is  valid  as  a  common 
law  obligation,  and  is  a  sufficient  compliance  with  the  statute.  The  mistake 
in  the  recital,  as  to  the  amount  for  which  attachment  is  issued,  may  be  ex- 
plained  and  corrected  by  parol:  Id.  Execution  against  the  judgment-debtor^ 
in  such  case,  is  not  a  condition  precedent  to  suit  on  the  bond:  Id.  A  bond 
given  voluntarily  to  the  sheriff,  on  delivery  of  the  property,  is  valid  at  com- 
mon law:  Id. 

82.  Right  of  Sureties.— If  the  defendant  obtains  an  order  for  the 
release  of  the  property  attached,  by  delivering  to  the  court  an  undertaking 
executed  by  sureties,  conditioned  to  pay  the  plaintiff  any  judgment  he  may 
recover,  and  the  property  is  thereupon  released,  whenever  the  Uability  of  the 
sureties  is  fixed  by  the  rendition  of  the  judgment  in  favor  of  the  plaintiff, 
the  sureties  have  a  right  to  tender  to  the  plaintiff  the  full  amonnt  of  the 
judgment,  and  if  he  refuses  to  receive  the  same,  the  sureties  are  discharged 
from  their  obligation  on  the  undertaking:*  ifaye«  v.  Jo9ephis  26  OaL  540; 
CttWoc  V.  Packard,  29  Id.  Id4. 

83.  Suit  on  Bond.— Where  defendant  in  attachment  applies  to  the  court, 
under  sections  554  and  555,  CaL  Code  C.  P.,  for  a  discharge  of  the  attach- 
ment^ and  an  undertaking  is  executed  by  D.  and  R.,  reciting  the  fact  of  the 
attachment,  and  that  "in  consideration  of  the  premises,  and  in  consideration 
of  the  release  from  attachment  of  the  property  attached  as  above  men- 
tioned," they  undertake  to  pay  whatever  judgment  plaintiff  may  recover, 
etc.,  and  the  court  makes  an  order  discharging  the  writ  and  releasing  the 
property:  HM,  in  suit  against  the  sureties  on  the  undertaking,  that  the  com- 
plaint need  not  aver  that  the  property  was  actually  released  and  delivered  to 
the  defendant;  that  as  the  consideration  for  the  undertaking  was  the  release 
of  the  property,  and  as  the  complaint  avers  such  release,  in  consequence  and 
in  consideration  of  the  undertaking,  by  order  of  the  court,  which  is  set  out, 
the  actual  release  and  re-delivery  of  the  property  to  defendant  is  immaterial, 
the  plaintiff  having  no  claim  on  it  after  the  undertaking  was  given  and  the 
order  of  release  made:  McMillan  v.  Dana,  18  Cal.  339;  but  see  Willianuon 
V.  Blattan,  9  Id.  500.  An  undertaking  on  attachment  is  an  original,  inde- 
pendent contract  on  the  part  of  the  sureties,  and  must  be  construed  in  con- 
nection with  the  statute  which  authorizes  it:  Frankel  v.  Stern,  44  CaL  168. 
If,  in  an  undertaking  on  attachment,  a  word  is  omitted  by  mistake,  and  by 
looking  at  the  whole  undertaking  and  the  statute,  it  is  apparent  what  word 
was  intended  to  have  been  inserted,  the  omitted  word  may  be  supplied,  and 
the  contract  read  as  if  it  had  been  expressed,  without  first  reforming  it  by 
supplying  the  omitted  word:  Id. 

JVb.  SS5. 

Order  Vacating  Writ  qf  Attachment 

[TiTLB.] 

On  the  annexed  notice  of  motion  [and  the  affidavits  of 
L.  M.  and  N.  O.],  and  on  motion  of  G.  H.  for  defendant: 

It  is  ordered,  that  the  attachment  issued  [or  granted]] 
against  the  property  of  the  above-named  C.  D.,  on  the 
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day  of y  187.,  be  discharged;  and  that  any  and  all 

proceeds  of  sales  and  moneys  by  said  Sheriff  collected,  and 
all  the  property  attached  remaining  in  his  hands,  be  deliv* 
ered  and  paid  by  him  to  the  defendant  or  his  agent,  and  re- 
leased from  the  attachment. 

[Date.]  [SioirATUiiB.] 

84.  When  Writ  shaU  be  Dischargad.— If,  npon  such  application,  it 
aatiafactorily  appears  that  the  writ  of  attachment  was  improperly  or  irregn- 
larly  issued,  it  must  be  discharged:  Cal.  Code  C.  P.,  sec  558.  An  order  im- 
properly dissolving  an  attachment  will  be  reversed :  Jieis$  v.  Brady,  2  Cal. 
132.  If  the  complaint  states  no  cause  of  action,  and  does  not  admit  of 
amendment,  the  attachment  should  be  dissolved.  If  the  complaint  can  be 
made  good  by  amendment,  the  plaintiff  should  be  allowed  to  amend,  pending 
the  motion  to  dissolve  the  attachments:  Hathaway  v.  I>avu,  33  Cal  161.  If 
the  defendant  dies  after  the  levy  of  an  attachment,  his  death  destroys  the  lien 
of  the  attachment,  and  the  attached  property  passes  into  the  hands  of  the  ad- 
ministrator: Myers  v.  MoU,  29  Cai  359.  An  attachment  is  dissolved  by  the 
death  of  the  debtor,  and  the  appearance  of  administrator:  PancoH  v.  Corpora^ 
Hon  qf  Wcuhington,  5  Cranoh  C.  Ct.  507.  An  attachment  will  be  dissolved  if 
the  debt  for  which  it  was  procured  was  secured  by  a  mortgage:  Kinsey  v.  Wal* 
2aee,  36  CaL  463. 

85.  When  Writ  wOl  not  be  Discharged.— In  New  York  an  attachment 
issued  as  a  provisional  remedy  under  the  Code  of  Procedure  cannot  be  dis- 
solved as  to  a  part  of  the  property,  merely  upon  giving  security  as  to  such 
part,  under  sections  240  and  241  of  the  Code  (N.  Y.).  An  application  for  a 
discharge,  upon  the  undertakings  specified  in  those  sections,  must  relate  to 
the  whole  of  the  property  levied  on:  Boyal  Itts.  Co.  v.  Noble,  5  Abb.  Pr. 
(N.  S.)  54.    It  is  otherwise  in  CaL  under  sec  554,  Code  C.  P. 

JUDGMENT  WHERE  PEOPEBTY  IS  ATTACHED,   HOW  SATISFIED. 

86.  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff 
must  satisfy  the  same  out  of  the  property  attached  by  him, 
which  has  not  been  delivered  to  the  defendant  or  a  claimant 
as  hereinbefore  provided,  or  subjected  to  execution  on  an- 
other judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  the  purpose:  First.  By 
paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable 
property  sold  by  him,  or  of  any  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  the 
judgment.  Second.  If  any  balance  remain  due,  and  an  ex- 
ecution shall  have  been  issued  on  the  judgment,  he  must 
sell  under  the  execution  so  much  of  the  property,  real  or 
personal,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands.  Notices  of 
the  sales  must  be  given,  and  the  sales  conducted  as  in  other. 
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cases  of  sales  on  execution:  Oal.  Code  0.  P.,  sec.  550.  The 
judgment  in  an  attachment  suit  need  not  direct  the  sale  of 
the  property  attached,  as  the  law  makes  it  the  duty  of  the 
sheriff  to  sell  it:  Low  v.  Henry,  9  Cal.  538. 

87.  A  lien  on  land  acquired  by  an  attachment  cannot  be 
rendered  effectual  for  the  purpose  of  impeaching  a  convey- 
ance of  the  land  made  by  the  defendant  in  the  atttichmeut, 
until  judgment  is  obtained  in  the  suit  in  which  the  attach- 
ment is  issued:  McMinn  v.  Wlielav,  27  Cal.  300.  An  attach- 
ment lien  upon  the  property  can  be  enforced  only  by  a  sale 
of  the  attached  property  under  execution :  Mj/eia  v.  Moil,  29 
Cal.  359. 

88.  Plaintiff,  on  January  10,  1858,  in  a  suit  against  M. 
and  others,  composing  the  W.  Co.  (a  corporation),  but  not 
making  the  corporation  as  such  a  party  defendant,  attached 
a  quartz-mill  and  ledge  belonging  to  the  corporation.  Sub- 
sequently the  complaint  was  amended,  so  as  to  make  the 
corporation,  as  such,  the  party  defendant,  and  judgment 
was  rendered  against  the  company  August  14,  1858,  the 
property  sold,  and  plaintiff  the  purchaser.  October,  1857, 
W.  received  from  the  corporation  a  chattel  mortgage  on 
this  property,  had  decree  of  foreclosure  August  9, 1858,  sale 
October  following;  W.  the  purchaser.  Defendants  here  are 
in  possession  under  sheriff's  sale  on  the  decree.  Plaintiff 
claims  title  under  his  judgment  and  sale:  Hdd,  that  he 
cannot  recover;  that  he  acquired  no  lien  by  the  attachment, 
because  the  property  attached  belonged  to  the  corporation, 
which  was  not  a  party  to  the  suit  until  after  the  levy  and 
return  of  the  writ;  that  plaintiff's  rights  attach  only  from 
the  date  of  his  judgment,  August  14,  1858,  and  his  lien 
being  subsequent  to  the  lien  of  W.'s  judgment,  August  9, 
1858,  under  which  defendants  claim,  the  hitter  have  the 
better  right:  Collins  v.  Montgomery,  16  Cal.  398. 

89.  Distrlbation. — In  cases  of  executions,  attachmentSi  and  writs  of  a 

similar  nature,  issued  against  any  person,  except  for  claims  for  labor  done, 
any  miners,  mechanics,  salesmen,  servants,  clerks  and  laborers,  who  have 
claims  against  the  defendant  for  labor  done,  may  give  notice  of  their  claims, 
and  the  amount  thereof,  sworn  to  by  the  person  making  the  claim,  to  the 
creditor  and  the  officer  executing  either  of  such  writs,  at  any  time  before 
the  actual  sale  of  property  levied  on;  and,  unless  such  claim  is  disputed  by 
the  debtor  or  a  creditor,  such  officer  must  pay  to  such  person,  out  of  the 
proceeds  of  the  sale,  the  amount  each  is  entitled  to  receive  for  scrvicea  ren- 
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dered  witllin  the  sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the  claims  as  presented,  and 
cbiiming  preference  under  this  section,  are  disputed  by  either  the  debtor  or 
a  creditor,  the  person  presenting  the  same  must  commence  an  action  within 
ten  days  for  the  recovery  thereof,  and  must  prosecute  his  action  with  due 
diligence,  or  be  forever  barred  from  any  claim  of  priority  of  the  payment 
thereof;  and  the  officer  sliall  retain  the  possession  of  so  much  of  the  proceeds 
of  the  sale  as  may  be  necessary  to  satisfy  such  claim  until  the  determination 
of  such  action;  and  in  case  judgment  be  had  for  the  claim,  or  any  part 
thereof,  carr3'ing  costs,  the  costs  taxable  therein  shall  likewise  be  a  preferred 
claim,  with  the  same  rank  as  the  original  claim:  Cal.  Code  C.  P.,  sec.  1206. 

90.  Judgment  for  Defendant  — If  the  defendant  recover  judgment 
against  the  plaintiff,  any  undertaking  received  in  the  action,  all  the  proceeds 
of  sales  and  money  collected  by  the  sheriff,  and  all  the  property  attached  re- 
maining in  the  sheriff's  hands,  must  be  delivered  to  the  defendant  or  his 
agent.  The  order  of  attachment  shall  be  discharged,  and  the  property  re- 
leased therefrom:  Cal.  Code  C.  P.,  sec.  653. 

91.  Paying  over  Proceeds.— The  application  of  an  attaching  creditor 
to  compel  the  sheriff  to  pay  over  the  proceeds  of  goods  attached,  there  being 
conflicting  claims  between  several  attaching  creditors,  may  be  made  by  mo- 
tion. If  notice  of  the  motion  is  not  given  by  the  party  moving  to  the  other 
attaching  creditors,  it  is  the  duty  of  the  sheriff  to  do  so,  if  he  wishes  the  de- 
cision to  bind  them:  Dixty  v.  Pollock,  8  CaL  570.  A  sheriff  who  receives  an 
attachment,  regular  upon  its  face,  cannot  pay  over  the  money  obtained  by 
him  from  the  sale  of  property  levied  on  by  virtue  of  the  writ,  to  a  junior  at' 
taching  creditor,  because  the  complaint  in  the  action  in  which  the  attachment 
was  issued  did  not  set  forth  a  cause  of  action  upon  which  an  attachment 
could  issue:  McCornb  v.  Seed,  28  Cal.  281. 

92.  Gkde  of  Property  —Whenever  property  has  been  taken  by  an  officer 
under  a  writ  of  attachment,  and  it  is  made  to  appear  satisfactorily  to  the 
coort^  or  a  judge  thereof,  or  a  county  judge,  that  the  interest  of  the  parties 
to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or  judge  may 
order  such  property  to  be  sold  in  the  same  manner  as  property  is  sold  under 
an  execution,  and  the  proceeds  to  be  deposited  in  the  court,  to  abide  the 
judgment  in  the  action.  Such  order  can  be  made  only  upon  notice  to  the  ad- 
verse party  or  his  attorney,  in  case  such  party  has  been  personally  served 
with  a  summons  in  the  action:  Cal.  Code  C.  P.,  sec.  548.  But  no  order  of 
court  is  necessary  to  authorize  a  sale  by  the  officer  of  perishable  property: 
Low  V.  JlenTT/,  9  Cal.  538. 

GARNISHMENT. 

93.  By  tbe  United  States  courts  it  Las  been  held  that  a 
gai'Disbment  is  a  suit  aud  not  a  mere  process  of  execution, 
and  hence  jurisdiction  must  appear  by  the  pleadings:  Twi' 
stall  V.  Worthinglon,  Henjpst.  662.  The  doctrine  of  garnish- 
ment^ although  partially  regulated  by  statute,  is  not  the  less 
a  common  law  proceeding,  and  therefore  iu  proceedings 
against  a  garnishee,  the  parties  are  entitled  to  a  jury  trial : 
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Cahoon  v.  Levy,  5  Cal.  294.  The  process  of  garnishment  is 
a  legal,  not  an  equitable  remedy,  and  ouly  applies  to  eases 
where  the  legal,  as  distiuguished  from  the  equitable  relation 
of  debtor  and  creditor  exists  between  the  defendant  and 
the  garnishee:  Hassle  v.  Chd  is  with  us  Coiigregaiion,  85 
Cal.  378. 

94.  Notice,  ZSffeot  o£ — A  plaintiff  who  haa  ■ued  out  an  attachment  and 
given  the  necessary  notice  to  a  garnishee  that  the  property  in  his  hands  is 
attached,  and  subsequently  the  garnishee  fraudulently  disposes  of  the  prop- 
erty, has  a  right  to  waive  his  lien  on  the  property,  and  bring  suit  for  the  value 
of  the  property  against  the  garnishee:  Roberta  v.  Landecker,  9  Cal.  262.  A 
garnishment  served  upon  the  owner,  in  the  suit  against  the  head  contractor, 
after  the  commencement  of  the  building,  and  before  notice  served,  must  pre- 
vail over  the  lien  of  a  sub-contractor:  Cahoon  v.  Levy,  6  Cal.  295;  but  seeCaL 
Code  C.  P.,  sec.  1186,  and  Barber  v.  Reynolda,  44  Cal.  519. 

95.  Wlio  Ziiable. — All  persons  having  in  their  possession  or  under  their 
control  any  credits  or  other  personal  property  belonging  to  the  defendant,  or 
owing  any  debts  to  the  defendant,  at  the  time  of  service  upon  them  of  a  copy 
of  the  writ  and  notice,  as  provided  in  the  last  two  sections,  shall  be,  unless 
such  property  be  delivered  up  or  transferred,  or  such  debts  be  paid  to  the 
sheriff,  liable  to  the  plaintiff  for  the  amount  of  such  credits,  property  or  debts, 
until  the  attachment  be  discharged,  or  any  judgment  recovered  by  him  is  sat- 
isfied: Cal.  Code  C.  P.,  sec.  544. 

96.  TTVlien  Liable. — ^The  liability  of  a  garnishee  dates  from  the  service  of 
the  attachment  and  affidavit,  and  not  from  the  notice  to  appear:  Johnson  v. 
Carry,  2  Cal.  33.  Where  B.  was  garnisheed  in  a  suit  against  C,  the  day  be- 
fore he  accepted  an  order  drawn  by  A.  in  favor  of  C,  but  failed  to  inform  C. 
thereof,  and  C,  for  a  valuable  consideration,  sold  the  order,  as  indorsed,  to 
D.,  an  innocent  purchaser:  Held,  that  R  having  made  the  order  negotiable, 
and  put  the  same  in  circulation,  is  estopped  from  setting  up  against  it  any 
antecedent  matter,  and  is  liable  to  D.  for  the  fuU  amount  thereof:  Garufood 
▼.  Simpwn,  8  CaL  101. 

Jfo.  886. 

Affidavit  to  Examine  OamUhee. 
[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  plaintiff  above  named;  that  this  action 
was  commenced  in  this  Conrt  by  the  filing  of  the  complaint, 
a£Sdavit|  and  undertaking  on  attachment,  and  the  issuance 
of  the  summons  and  writ  of  attachment  thereon,  and  that 
said  attachment  is  still  in  force. 

II.  Deponent  further  says,  that  he  gave  information  in 

writing  to  the  Sheriff  of  said County,  that  one  C.  D. 

had  in  his  possession  or  under  his  control  certain  credits 
[or  other  personal  property],  belonging  to  the  defendant. 
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and  said  Sheriff  on  the  ....  day  of ,  187. . ,  served 

npon  said  C.  D.  a  copy  of  said  ivrit,  and  a  notice  tliat  said 
credits  [or  other  personal  property]  were  attached  in  pur- 
suance of  said  writ;  that  said  C.  D.  thereupon  replied  [state 
reply]. 

III.  But  this  deponent  is  informed  and  belieyes,  notwith- 
standing said  reply,  that  the  said  C.  D.  has  in  his  posses- 
sion or  under  his  control  credits  [or  other  personal  property] 
belonging  to  the  defendant  as  aforesaid,  and  prays  that  the 
said  C.  D,  may  be  required  to  attend  before  this  Court,  and 
be  examined  on  oath  respecting  the  same. 

JW).  887. 

Order  to  ExamiM  Oamishee, 
[TmjL] 

The  People  of  the  State  of  California, 
To greeting: 

Whereas' an  attachment  has  been  issued  out  of  this  Court, 
against  the  property  of  the  defendants  in  the  above-entitled 
action,  and  is  still  in  force;  and  whereas  it  has  been  alleged 
and  made  to  appear  that  you  have  in  your  possession  or 
under  your  control  certain  debts,  moneys,  effects,  credits 
and  other  property  owing  to  or  belonging  to  said  defendant: 

Yon  are  therefore  commanded  to  be  and  appear  before  me 

at ,  on  the day  of ,  18..,  at o'clock 

,  then  and  there  to  be  examined  on  oath  concerning 

the  same;  and  you  are  further  commanded  not  to  pay, 
transfer,  return,  or  otherwise  part  with  or  dispose  of  any 
such  debts,  moneys,  effects,  credits  or  other  property,  until 
duly  released  according  to  law. 

Oiven  under  my  hand  this day  of ,  18 . .  • 

[SlONATURS.] 

97.  Appearance  of  Oarniahee.— The  provitioni  of  the  statute  author- 
izing this  proceeding  were  intended  for  the  security  of  the  plaintiff,  and  not 
to  confer  a  privilege  upon  the  garnishee;  and  the  plaintiff  may  or  may  not, 
at  his  election,  require  the  garnishee  to  appear  and  answer  on  oath,  and  his 
liability  wiU  not  be  affected  by  the  failure  of  the  plaintiff  to  take  such  a  step: 
RoberU  v.  Landecker,  9  CaL  262.  Section  645,  CaL  Code  C.  P.,  refers  to  per- 
sons owing  debts  to,  or  having  possession  of,  personal  property  belonging  to 
the  defendant  in  an  attachment  suit:  £x  parte  RichleUm,  51  CaL  316.  The 
provision  found  in  section  545,  Cal.  Code,  C.  P.,  to  the  effect  that  the  defend- 
ant may  also  be  required  to  attend  for  the  purpose  of  giving  information 
rstpeotiBg  his  property,  does  not  look  to  the  aatiy  of  an  order  directing  him 
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to  snrrender  property  in  his  own  possession,  bat  merely  to  gire  such  infoitna- 
tion,  under  oath,  or  otherwise,  as  will  facilitate  the  examination  of  a  gar- 
nishee under  examination:  Id. 

98.  Answer  of  Garnishee. — A  garnishee  has  the  right  to  interpose  an 
answer:  Shorey  v.  RenneU^  1  Sprague,  418.  And  courts  should  allow  a  gar- 
nishee to  amend  his  answer  whenever  it  appears  that  he  has  committed  a  mis- 
take or  fallen  into  an  error  which  oould  not  reasonably  have  been  avoided: 
Smith  V.  Brown,  6  CaL  118. 

99.  Citation  to  Oamlsliee. — ^Persons  owing  debts  to  the  defendant,  or 
having  in  possession  or  under  their  control  any  credits  or  other  personal  prop- 
erty belonging  to  the  defendant,  may  be  required  to  attend  before  the  court 
or  judge,  or  a  referee  appointed  by  the  court  or  judge,  and  be  examined  on 
oath  respecting  the  same:  Cal.  Code  C.  P.,  sec.  545. 

100.  Discharge. — And  where  a  party  is  gamisheed  to  answer  on  a  cer- 
tain day,  and  appears,  and  the  summoning  party  declines,  or  is  not  prepared 
to  take  his  answer,  and  a  term  elapses  without  any  action  on  the  garnish- 
ment, the  summons  is  discontinued,  and  the  party  discharged  from  liability 
to  answer:  Ogden  v.  MiUsy  3  Cal.  253. 

101.  Liability. — A  garnishee  can  only  be  required  to  answer  as  to  his 
liability  to  the  debtor  or  defendant,  at  the  time  of  the  service  of  the  garnish- 
ment: Norria  v.  Burgoyne,  4  CaL  409.  Unless  the  answer  of  a  garnishee  dis- 
closes liens  having  priority  of  claim  upon  the  funds  in  his  hands,  judgment 
must  be  rendered  for  the  amount  he  admits  is  due:  Cakoonv,  Levy,  4  CaL 
244. 

102.  Notice  to  Third  Person.— For  the  requisites  of  the  sheriff's  no- 
tice to  third  persons,  of  the  attachment,  see  Kuhlman  v.  Orwr,  5  Duer,  242; 
Wilson  V.  Duncan,  11  Abb.  Pr.  3.  If  he  certifies  that  he  has  no  property, 
etc.,  the  certificate  may  be  impeached:  Hopkins  v.  Snow,  4  Abb.  Pr.  368; 
Carroll  v.  Finley,  26  Barb.  61. 

103.  Other  Actions  Pending. — ^A  garnishee  cannot  plead  the  pendency 
of  the  attachment  suit  in  abatement  of  an  action  subsequently  brought 
against  him  by  the  debtor  in  the  attachment.  Nor  can  he  safely  pay  his 
creditor,  the  debtor  in  the  attachment,  so  long  as  proceedings  by  attachment 
are  in  force.  The  proper  course  is  for  the  court  to  order  a  suspension  of  the 
action  against  the  garnishee  by  his  creditor,  until  the  attachment  proceed- 
ings are  disposed  of:  McFaddtn  v.  O^Donndl,  18  Cal.  160.  The  fact  that  the 
defendant  in  an  action  for  the  recovery  of  money  has  been  gamisheed  by  a 
creditor  of  the  plaintiff  constitutes  no  defense  to  the  action,  and  cannot  be 
set  up  in  the  answer  as  a  plea  in  bar.  The  remedy  of  defendant  in  such  case 
is  by  motion,  based  upon  affidavit  of  the  fact,  for  stay  of  proceedings  until 
the  action  against  the  plaintiff  or  the  attachment  therein  is  disposed  of:  Mc- 
Keon  V.  McDermott,  22  Cal.  667;  Pierson  v.  McCahill,  21  Id.  122.  In  the 
suit  of  H.  against  C,  A.  as  sheriff,  under  a  writ  of  attachment  regularly 
issued  in  said  action,  seized  in  the  hands  of  S.  personal  property  as  the  prop- 
erty of  C.  S.  sued  A.,  to  recover  said  property,  alleging  ownership,  and  on 
the  trial  deraigned  title  through  a  sale  to  him  from  C,  made  prior  to  said 
seizure  under  attachment.  A.  in  defense  pleaded  said  attachment  suit  and 
proceedings,  and  that  said  sale  was  fraudulent  and  void  as  against  H.  On  the 
trial  A.  introduced  in  evidence  the  complaint,  sammons,  answer,  affidavit  and 
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undertaking  for  attachment,  and  the  writ  of  attachment  in  said  suit  of  H. 
againat  C,  but  introduced  no  judgment  therein  or  other  evidence  of  the  debt 
demanded  in  said  complaint:  Hetdy  that  the  admission  of  said  evidence  under 
the  objections  of  S.  vas  proper,  but  that  said  attachment  suit  and  proceed- 
ings were  unavailable  to  A.  as  a  defense  to  said  action,  in  the  absence  of  proof 
of  a  judgment  therein,  or  of  the  existence  of  said  debt:  Sexq/  v.  Adkinaon, 
34  CaL  346.  The  transfer  of  said  property  by  said  sale  from  C.  to  S.,  even 
if  fraudulent,  was  good  as  against  all  the  world  except  creditors,  and  even  a 
creditor  at  large  oould  not  attack  it:  Id.  When  property  is  taken  from  the 
possession  of  the  defendant  by  the  ofiBcer  levying  thereon,  it  is  sufficient  to 
introduce  in  evidence  the  attachment  or  execution  under  which  the  levy  is 
made;  but  when  found  in  the  possession  of  a  stranger  claiming  title  to  the 
property  so  seized,  it  is  likewise  necessary  to  show  a  judgment  or  prove  the 
debt  for  which  judgment  is  demanded  in  the  attachment  suit:  Id.;  see,  also, 
Home  V.  CorvarubiaSf  51  Id.  524. 

104.  Proceeding  against  Gkumiahee. — An  order  requiring  a  garnishee 
to  pay  into  the  court  the  amount  for  which  judgment  has  been  rendered 
against  him  maybe  considered  as  improper:  Smith  v.  Broum^  5  Cal.  118; 
Brumagim  v.  Boucher,  6  Cal.  16.  In  proceedings  against  a  garnishee  it  is 
the  duty  of  the  court  simply  to  render  judgment  against  the  garnishee  for 
the  amount  found  due  by  him  to  the  judgment-debtor:  Id. 

105.  Proceeda  of  Mining  Cladm.— The  defendant,  some  time  previous 
to  the  suit  of  the  plaintiff  against  the  R.  S.  Mining  Co.,  sued  the  company 
and  obtained  judgment  against  it  by  default.  The  judgment  was  made  to 
draw  a  certain  rate  of  interest)  without  there  being  any  prayer  for  such  relief 
in  the  complaint.  It  was  also  erroneous  in  certain  other  respects.  On  appeal 
to  the  supreme  court  the  judgment  was  modified  by  striking  out  certain 
clauses,  and  in  certain  other  respects.  There  was  no  stay  of  proceedings  in 
the  court  below,  and  before  the  decision  of  the  case  by  the  supreme  court 
the  defendant  had  taken  out  an  execution,  and  caused  the  mining  claims  of 
the  E.  S.  Mining  Company  to  be  sold.  At  the  sale  the  defendant  bid  the 
full  snm  for  which  his  execution  called,  and  became  the  purchaser.  He  paid 
the  sheriff  no  money  except  his  fees  on  the  execution,  but  gave  him  a  receipt, 
as  is  usual  in  such  cases,  for  a  sum  equal  to  the  face  of  the  execution,  less 
the  fees  paid  to  the  sheriff.  The  R.  S.  Mining  Company  had  ceased  to  work 
their  mine  prior  to  this  sale.  After  the  sale  a  contract  was  made  between 
the  defendant  and  the  company,  by  which  the  latter  agreed  to  work  the  mine 
during  the  time  allowed  for  the  redemption,  and  pay  over  the  proceeds  to 
the  defendant,  and  the  latter  agreed  to  pay  all  the  expenses  of  working,  and 
to  pay  the  company  wages  in  any  event,  whether  the  mine  should  yield  a 
profit  or  not.  Under  this  contract  the  defendant  received  from  the  mine 
over  and  above  expenses  the  sum  of  seven  thousand  dollars  in  gold  dust. 
Plaintiff,  as  an  attaching  creditor  of  the  R.  S.  Mining  Company,  brings  suit 
against  the  defendant  as  gamishoe:  Held,  that  the  case  presented  failed  to 
make  the  defendant  a  debtor  of  the  company  within  reach  of  plaintiff's  at- 
tachment: Johnson  v.  Lamping ,  34  CaL  293. 

106.  Release. — Where  a  garnishee,  in  discharge  of  a  rule,  answers  on 
oath,  that  he  was  released  by  the  plaintiff,  and  that  the  plaintiff  had  aban- 
doned hifl  examination,  he  should  be  discharged  by  the  court  without  further 
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delay,  unless  his  answer  is  controverted  by  the  affidavit  of  the  plaintiff: 
Ogden  v.  MilU,  3  CaL  253. 

107.  Trust  Fund. — Where  A«,  who  carried  on  a  printing  office,  was  in- 
debted to  the  hands  of  the  office,  and  he  placed  in  the  hands  of  B.  a  certain 
amount  of  money,  with  directions  to  B.  to  pay  the  hands,  which  B.  neglected 
to  do,  and  where  there  was  no  evidence  showing  that  the  hands  agreed  to 
look  to  B.  for  their  money,  or  that  A.  was  indebted  to  the  hands  in  an 
amount  equal  or  approximate  to  the  sum  in  B.'s  hands,  and  the  money  was 
subsequently  attached  in  the  hands  of  B.  at  the  suit  of  G.  against  A:  ffdd, 
that  the  money  was  liable  to  the  attachment:  Chandler  v.  Booth,  11  CaL  342. 
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CHAPTEB  ni. 

CLAIM  AND  DELTVEBY  OF  PERSONAL  PR0PEBT7. 

1.  The  statute  provides  the  remedy  of  claim  and  delivery 
of  personal  property,  which  is  a  substitute  for  the  former 
action  of  replevin,  and  is,  at  least,  commensurate  with  the 
action  of  detinue  at  common  law :  McLaughlin  v.  FiaUi,  27 
Cal.452.  The  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  before  answer,  claim  the  delivery  of 
such  property  to  him:  Cal.  Code  0.  P,,  sec.  509;  N.  T, 
Code,  sec.  206.  He  must  claim  the  delivery  under  this  sec- 
tion before  answer  or  not  at  all;  but  his  failure  to  do  so 
does  not  affect  the  question  of  ultimate  relief:  Wellman  y. 
English,  38  Cal.  683. 

2.  At  common  law  replevin  did  not  lie  unless  there  had 
been  an  unlawful  taking  from  the  possession  of  another. 
Hence,  for  an  unlawful  detention  or  conversion  of  goods  de- 
posited with  a  bailee,  detinue  or  trover,  and  not  replevin, 
was  the  proper  action:  1  Sch.  &  Lefr.  320,  824;  Meany  v. 
Bead,  1  Mas.  319.  But  the  practice  is  regulated  by  the 
various  states.  In  California,  claim  and  delivery  (replevin) 
lies  where  the  plaintiff  is  owner  of  the  property  which  is 
wrongfully  detained  by  the  defendant;  Cal.  Code  C.  P.,  sec. 
510.  It  has  been  held  that  replevin  will  not  lie  by  one  joint 
owner,  but  the  objection  can  only  be  taken  by  a  plea  in 
abatement  where  he  sues  for  the  whole.  If  he  sues  for  a 
moiety,  the  court  will  abate  the  writ:  D'Wblf  v.  Hams,  4 
Mas.  515.  This  decision  was  not  made  under  a  statute 
similar  to  ours;  queiy?  Neither  of  the  tenants  in  common 
of  personal  property,  where  there  is  an  agreement  that  it 
shall  be  delivered  by  one  to  the  other  to  be  sold,  or  shipped 
to  a  commission  merchant  and  sold  and  the  proceeds  equally 
divided,  can  maintain  replevin  against  the  other,  nor  against 
the  vendee  of  the  other  to  recover  it :  HewUU  v.  Owens,  50 
Cal.  474. 

3.  Possession  by  the  plaintiff,  and  an  actual  vnrongful 
taking  by  the  defendant,  are  necessary  to  support  the  action 
of  replevin:  Dickson  y,  Mathers,  Hempst.  66;  Mc Arthur  v. 
Hogan,  Id.  286.    But  the  taking  need  not  be  by  defendant; 


80  CLAM  AND  DELIVEBY. 

it  lies  against  all  persons  in  whose  possession  personal 
property,  unlawfully  taken,  may  be  found,  except  o£Sicers  of 
the  law  who  have  possession  by  virtue  of  legal  process: 
Murphj  V.  Tindall,  Hempst.  10;  compare  WUliamaon  v. 
Ringgold,  4  Crancli  0.  Ct.  39.  The  archives  of  any  depart- 
ment are  not  in  the  possession  of  the  head  of  department, 
chief  of  bureau,  or  clerk  under  either  for  the  time  being, 
but  in  the  possession  of  the  United  States.  Hence,  a  party 
cannot,  by  writ  of  replevin  against  such  head  of  department, 
or  other  public  officer,  take  papers  from  the  public  archives 
on  allegation  of  their  being  his  private  property:  6  0pp. 
Att'y-Gen.  7;  Brent  v.  HagneVy  5  Cranch  C.  Ct.  71.  As  to 
California  rule,  see  ante,  par.  2. 

4.  In  actions  of  replevin,  where  delivery  cannot  be  had, 
and  only  detention  of  property  is  complained  of,  the  meas- 
ure of  damage  in  respect  of  the  value  of  property  detained 
is  the  value  at  the  place  of  detention  when  the  action  was 
commenced.  In  such  case  the  action  bears  a  near  resem- 
blance to  trover,  in  which  the  value  of  the  property  at  the 
place  of  conversion  is  taken  as  the  criterion :  ffisfer  v.  Carr, 
34  Cal.  641.  For  the  purpose  of  determining  the  value  of 
the  property  at  the  place  of  detention,  and  where  also  de- 
livery should  havQ  been  made — evidence  is  admissible  of  its 
value  at  the  place  of  market,  the  cost  of  transportation 
thither,  and  the  usual  expenses  of  sale:  Id.  But  where  a 
delivery  of  the  property  cannot  be  had  it  is  error  to  award 
the  plaintiff  interest  on  the  value  in  addition  to  damages  in 
a  gross  sura:  Freeborn  v.  Nora'088,  49  Id.  313.  In  replevin, 
evidence  may  be  admitted  of  the  highest  market  value  of 
the  property,  between  the  time  of  conversion  and  the  trial: 
Tally  V.  Harloe,  35  Cal.  302.  In  an  action  to  recover  the 
materials  which  before  their  removal  composed  a  structure 
which  was  a  part  of  the  realty,  the  measure  of  damages  is 
the  value  of  the  materials  after  their  removal  and  not  the 
value  of  the  structure  as  it  stood  before  the  removal:  Pen- 
nybecker  v.  McDongnl,  48  Id.  160.  In  a  proper  case  the  re- 
covery of  damages  for  detention  is  as  much  a  primary  object 
of  the  action  as  the  recovery  of  the  property  in  specie: 
Buckley  v.  Bucldeij,  12  Nev.  423. 

Note. — For  farther  authorities  on  this  subject,  see  antff  voL  2,  page  70  et  seq. 
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J^o.  88S. 

Affidavit  on  Claim  and  Delivery  of  Personal  Property. 
[Title.] 

State  of  California ) 

City  and  County  of ) 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

II.  I  am  the  owner  of  and  am  lawfully  entitled  to  the  pos- 
session of  the  following-described  personal  property,  to  wit: 
[describe  property]. 

m.  That  the  said  property  is  in  the  possession  of  and  is 
wrongfully  detained  by  the  defendant  in  the  said  action. 

lY.  That  the  alleged  cause  of  the  detention  of  the  said 
property,  according  to  my  knowledge,  information  and 
belief,  is  the  following,  to  wit:  [or,  if  he  knows  cause  of 
detention  from  personal  knowledge,  allege  it] . 

V.  That  neither  the  said  property,  nor  any  part  thereof, 
has  been  taken  for  a  tax,  assessment  or  fine,  pursuant  to  a 
statute,  or  seized  under  an  execution  or  an  attachment 
against  my  property  [or  that  said  property  was  seized  and 
is  held  bnder  an  execution  (or  attachment)  against  my  prop- 
erty, but  that  the  same  is  exempt  by  law  from  such  seizure, 
alleging  exemption  as  in  No.  889,  post],  and  that  the  actual 

yalue  of  the  said  property  is dollars. 

[Jurat.]  '  [Sionatube.] 

JVb.  889 

Another  Form, 
[Title.] 

[Venue.] 

A.  B.,  of ,  being  duly  sworn,  deposes  and  says  as 

follows : 

I.  I  am  the  owner,  and  am  entitled  to  the  immediate  pos- 
session of  the  following-described  property. 

[Or,  I.  The  following  goods were  stored  with  me 

by  their  owner  for  months,  which  storage  is  wortU 

dollars;  and  they  have  been  taken  from  me  without 

my  consent,  and  without  payment  of  said  storage;  or  other 
facts,  showing  right  to  the  possession,  avoiding  legal  con- 
clusions.] 

II.  The  said  property  is  wrongfully  detained  by  C.  D., 
at 
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m.  The  alleged  cause  of  sncli  detention,  according  to 
my  best  knowledge,  information  and  belief,  is  [state  it  par* 
ticularlj].  Or,  I  have  no  knowledge,  or  information  or 
belief  of  any  cause  alleged  for  such  detention. 

lY .  The  said  property  has  not  been  taken  for  a  tax,  assess* 
ment  or  fine,  pursuant  to  any  statute. 

y.  It  has  not  been  seized  under  any  execution  or  attach- 
ment against  my  property  [or,  if  so  seized,  show  exemption 
as  below]. 

[Or,  Y.  That  it  was  seized  under  an  execution,  but  was 
part  of  my  necessary  household  furniture,  and  as  such  is 
exempt  from  execution  under  the  California  Code  of  Civil 
Procedure,  sec.  690,  and  I  am  a  householder  supporting  a 
family.] 

YI.  The  said  property  is  worth dollars. 

YII.  I  am  the  plaintiff  in  the  above-entitled  action,  and 

said  action  was  commenced  on  the day  of 187. ., 

and  no  answer  has  been  filed  therein. 

A.  B. 

[JUBAT.] 

AFFIDAVIT  AND  ITS  REQUISITES. 

6.  Our  statute  prescribes  as  follows:  Where  a  delivery  is 
claimed,  an  affidavit  must  be  made  by  the  plaintiff,  or  by 
some  one  in  his  behalf,  showing:  First.  That  the  plaintiff 
is  the  owner  of  the  property  claimed  [particularly  describ- 
ing it],  or  is  entitled  to  the  possession  thereof;  Second.  That 
the  property  is  wrongfully  detained  by  the  defendant;  Third. 
The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief;  Fourth.  That  it 
has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant 
to  a  statute;  or  seized,  under  an  execution  or  an  attachment 
against  the  property  of  the  plaintiff;  or,  if  so  seized,  that  it 
is  by  statute  exempt  from  such  seizure;  and,  Fifth.  The  ac* 
tual  value  of  the  property:  Cal.  Code  C.  P.,  sec.  510;  N.T. 
Code,  sec.  207. 

6.  Affidavit  EBsentlaL — ^For  the  purpose  of  re2)levymg  goods  which  have 
been  attached,  the  writ  of  attachment,  coupled  with  proof  of  the  debt,  is  in- 
admissible in  proof,  without  introducing  the  affidavit  and  other  requisites  to 
the  issuing  of  the  writ:  TJ^omburgh  y.  Hand,  7  Cal.  564. 
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Jfo.   890. 
AlUgcUion  qf  Exemption  from  ExeeiUion. 

I  am  a  music  teacher  by  occupation,  and  tlie  said  piano  is 
actually  used  by  me  in  giving  instructions.  [Or,  I  am  a 
physician,  and  said  horse  and  buggy  is  used  by  me  in  the 
legitimate  practice  of  my  profession,  and  is  necessary  to 
enable  me  to  carry  on  the  practice  of  my  profession.] 

Note. — As  to  what  property  is  exempt  from  execution  and  who  may  claim 
it  as  such,  see  CaL  Code  C.  P.,  sec.  690.  The  stcUwt  of  the  claimant  and 
facts  showing  that  the  property  may  be  lawfully  claimed  as  exempt  by  him 
should  be  shown. 

7.  Facts  Stated. — It  is  proper  that  an  affidavit,  claiming  that  property 
taken  is  exempt  from  execution,  should  show  such  exemption  by  stating  the 
facts  which  constitute  the  exemption:  Spalding  v.  Spalding,  3  How.  Pr.  297; 
8.  a,  1  Code  R.  64;  see  Hoberts  v.  Willatxl,  Id.  100. 

JTo.    891. 
Alleged  Cause  qf  Detention — Possession  Obtained  by  Fraud. 

That  the  alleged  caase  of  such  detention,  according  to  my 
best  knowledge,  information  and  belief,  is  as  follows:  That 
the  defendant  claims  to  have  purchased  the  same  from  me, 
but  said  pretended  purchase  was  procured  by  fraud  on  the 
part  of  said  defendant,  in  representing  himself  to  be  solvent 

and  worth dollars,  when  in  fact  he  was  insolvent,  and 

wholly  unable  to  pay  his  debts,  and  well  knew  the  fact  so  to 
be,  and  made  such  representations  of  his  solvency  to  me 
with  intent  to  deceive  and  defraud  me;  and  relying  on  said 
representations,  I  parted  with  possession  of  said  goods. 

JTo.  S9g. 

Bight  of  Possession  under  Special  Agreement. 

That  I  am  lawfully  entitled  to  the  immediate  possession 
of  the  property  hereinafter  mentioned,  by  virtue  of  an  agree- 
ment between  me  and  the  above-named  G.  D.,  of  which  the 
following  is  a  copy:  [here  set  out  the  agreement,  or  in  any 
other  manner  show  title,  by  stating  facts] ;  and  that  I  claim 
possession,  as  aforesaid,  of  the  following  property,  to  wit: 
[describe  property.] 

JVo.  893. 

Averment  of  Right  of  Possession  as  Pledgee. 

The  goods  hereafter  mentioned  were  delivered  to  me  by 
the  said  defendant,  as  a  security  for  the  payment  of 
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dollars;  and  the  said  defendant,  unknown  to  me,  took  away 
said  property  from  my  possession  against  my  will,  and  now 
ref ases  to  return  the  same,  while  the  said  sum  of  money  is 
still  due  and  unpaid,  and  the  said  goods  and  chattels  are 
my  only  security  therefor;  and  I  am  entitled  to  and  claim 
immediate  possession  thereof.  Said  good^  are  described  as 
follows:  [description  of  goods.] 

JVb.  894. 
Allegation  qf  Righi  of  PoMession  as  Lessee, 

That  I  hired  the  goods  hereinafter  mentioned,  of  the  said 

defendant,  for  the  term  of     months,  and  paid  him 

therefor  the  sum  of dollars;  and  that  said  time  has 

not  yet  expired,  and  the  said  defendant  uulawf ally  got  pos- 
session of  said  goods,  and  now  wrongfully  detains  them 
from  my  possession.  Said  goods  are  described  as  follows: 
[description  of  goods.] 

8.  Note. — The  averment  of  wrongful  detention  in  the  words  of  the  statute 
seems  to  be  sufficient:  Hoffm.  Prov.  R.  113. 


JVb.  895. 

Requisition  to  Take  Property  Indorsed  on  the  Affidavit, 

State  of  California ) 

City  and  County  of j  ^' 

To  the  Sheriff  of  the  County  of  :  You  are  hereby 

ordered  and  required  to  take  from  the  defendant,  C.  D.,  the 

property  within  described. 

E.  F.,  Attorney  for  Plaintiff. 
[Date.] 

Note. — In  justice's  court  the  requisition  may  be  directed  to  the  sheriff  or 
any  constable. 

9.  XdabUity  of  ShezifF. — If  he  takes  property  belonging  to  any  person 
other  than  the  defendant,  the  sherifif  will,  however,  be  liable  to  the  owner, 
who  has  his  legal  remedy  against  any  one  for  the  taking,  unless  it  be  by  vir- 
tue of  legal  process  against  him:  Rhodes  v.  Patterson,  3  Cal.  469. 

10.  ReqtiiBition  to  Sheri£F.— The  plaintiff  or  his  attorney  may,  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit,  require  the  sheriff  of 
the  county  where  the  property  claimed  may  be,  to  take  the  same  from  the 
defendant:  CaL  Code  C.  P.,  sec.  511. 


CLAIM  AKD  DELIYEBT.  85 

JVb.  896. 

Undertaking  on  Claim  and  Delivery  qf  Personal  Property* 
[Title.] 

Whereas  it  is  alleged  bj  the  plaintiff  in  the  above-entitled 
action  that  the  defendant  in  the  said  action  has  in  his  pos- 
session and  unjustly  detains  certain  personal  property  be- 
longing to  the  said  plaintiff,  to  the  said  possession  of  which 

the  said  plaintiff  is  lawfully  entitled,  of  the  value  of . . 

dollars. 

And  whereas  the  said  plaintiff,  being  desirous  of  having 
the  said  personal  property  delivered  to  »  and  by  in- 
dorsement in  writing  upon  the  affidavit  has  required  the 

Sheriff  of  the   County  of  to  take  the  said 

property  from  the  said  defendant. 

I^ow,  therefore^  we,  the  undersigned,  residents  of  the 

said County,  in  consideration  of  the  premises,  and  of 

the  delivery  of  said  property  to  the  said  plaintiff,  do  hereby 
undertake  and  acknowledge  to  the  effect  that  we  are  jointly 

and  severally  bound  in  the  sum  of dollars  (being 

double  the  value  of  said  property  as  stated  in  the  affidavit), 
for  the  prosecution  of  the  said  action,  for  the  return  of  the 
said  property  to  the  said  defendant  if  return  thereof  be 
adjudged,  and  for  the  payment  to  the  said  defendant  of 
such  sum  as  may  from  any  cause  be  recovered  against  the 
said  plaintiff. 

[Date.]  [Stonatubes  Ain>  SsAiis.] 

[Affidavit  of  qualification  as  in  No.  847.] 
[Approval  as  in  No.  900.] 

11.  Bond  Snfflciant. — A  replevin  bond  was  made  to  the  sheriff  instead 
of  the  party  to  be  protected  by  it,  by  mistake,  and  then  corrected;  this  did 
not  invalidate  the  bond:  Tumtr  v.  BiUagram,  2  Cal.  522.  When  the  state, 
or  any  state  officer,  in  his  official  capacity,  or  any  coanty,  city  or  town  is  a 
party,  no  bond  is  required  of  them:  CaL  Code  C.  P.,  sec.  1058. 

IX  Diamiflaal  of  Action  before  TrlaL— Where  the  replevin  action  is 
dismissed  before  trial,  the  liability  oft  the  sureties  on  the  undertaking  for  a 
return  of  the  property  is  not  affected  by  the  fact  that  before  the  dismissal  an 
answer  had  been  filed  in  which  no  return  of  the  property  was  claimed:  MiUa 
V.  Oleason,  21  Cal.  274.  The  dismissal  of  a  replevin  action  by  the  plaintiff 
before  trial  leaves  the  parties  to  settle  in  an  action  upon  the  undertaking 
those  mattelt,  including  the  right  of  defendant  to  a  return  of  the  property, 
which,  had  the  original  suit  been  prosecuted,  must  have  been  determined 
therein  in  the  first  instance.    The  opportunity  to  obtain  a  judgment  for  the 
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return  haying  been  taken  away  by  the  failure  to  prosecute,  defendant  is  en- 
titled to  recover,  in  an  action  on  the  undertaking,  compensation  in  damages: 
Id. 

13.  Duty  of  Sheriff — Upon  a  receipt  of  the  affidavit  and  notice,  with  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties,  approved 
by  the  sheriff,  to  the  effect  that  they  are  bound  to  the  defendant  in  double 
the  value  of  the  property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants,  if  return  thereof  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  from  any  cause, 
be  recovered  against  the  plaintiff,  the  sheriff  must  forthwith  take  the  prop- 
erty described  in  the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or 
his  agent,  and  retain  it  in  his  custody:  Cal.  Code  C.  P.,  sec.  512;  N.  Y. 
Code,  sec.  209. 

14.  Form. — For  a  form  of  undertaking,  see  Bowdoin  v.  Coleman,  3  ^bb. 
Pr.  431;  S.  C,  6  Duer,  182.  In  some  states  only  one  surety  is  required,  but 
in  California  the  statute  requires  two:  Cal.  Code  C.  P.,  sec.  512. 

15.  Property  Concealed. — If  the  property,  or  any  part  thereof,  be  con- 
cealed in  a  building  or  inclosnre,  the  sheriff  must  publicly  demand  its  deliv- 
ery. If  it  be  not  delivered,  he  must  cause  the  building  or  inclosure  to  be 
broken  open,  and  take  the  property  into  his  possession;  and,  if  necessary,  he 
may  call  to  his  aid  the  power  of  his  county:  Cal.  Code  C.  P.,  sec.  517;  N.  Y. 
Code,  sec.  214. 

16.  Property,  how  Kept.— When  the  sheriff  has  taken  property,  as  in 
this  chapter  provided,  he  must  keep  it  in  a  secure  place,  and  deliver  it  to  the 
party  entitled  thereto,  upon  receiving  his  fees  for  taking,  and  his  necessary 
expenses  for  keeping  the  same:  CaL  Code  C.  P.,  sec  518;  N.  Y.  Code,  sec. 
215. 

17.  Return  of  BherifL—The  sheriff  must  file  the  notice,  undertaking, 
and  affidavit,  with  his  proceedings  thereon,  with  the  clerk  of  the  court  in 
which  the  action  is  pending,  within  twenty  days  after  taking  the  property 
mentioned  therein:  Cal.  Code  C.  P.,  sec.  520;  N.  Y.  Code,  sec.  217. 

18.  Service  on  Defendant. — The  sheriff  must,  without  delay,  serve  on 
the  defendant  a  copy  of  the  affidavit,  notice  and  undertaking,  by  delivering 
the  same  to  him  personally  if  he  can  be  found,  or  to  his  agent,  from  whose 
possession  the  property  is  taken;  or,  if  neither  can  be  found,  by  leaving  them 
at  the  usual  place  of  abode  of  either,  with  some  person  of  suitable  age  and 
discretion;  or  if  neither  have  any  known  place  of  abode,  by  putting  them  in 
the  nearest  post-office,  directed  to  the  defendant:  CaL  Code  C.  P.,  sec.  512; 
N.  Y.  Code,  sec.  209. 

Jfo.   897. 
Notice  qf  Exception  to  Sufficiency  qf  Sureties  on  Undertaking. 
[Title.] 

Sir:  You  will  please  take  notice,  that  tbe  defendant  in 
tbe  above-entitled  action  does  not  accept  the  undertaking 
given  on  the  part  of  the  plaintiff  in  the  said  action,  upon 
your  taking  the  personal  property  claimed  by  him,  bat  ex- 
pressly excepts  to  the  same^  and  to  the  sufficiency  of  the 
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sureties  thereto;  and  that  such  sureties,  and  each  of  them, 
are  required  to  justify,  as  provided  by  law. 

Dated  this day  of ,  187. . 

A.  £.,  Attorney  for  Defendant. 
To ,  Sheriff  of  the County  of 

19.  XbEception  by  Defendant.-~The  defendant  may,  within  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to 
the  sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to 
do  so,  he  is  deemed  to  have  waived  all  objections  to  them:  Cal.  Code  C.  P., 
sec  513;  N.  Y.  Code,  210.  If  the  defendant  excepts  to  the  sureties,  he  can* 
not  reclaim  the  property:  Id. 

20.  Justification  of  Sureties.— When  the  defendant  excepts,  the  sure- 
ties must  justify  on  notice  in  like  manner  as  upon  bail  on  arrest;  and  the 
sheriff  is  responsible  for  the  sufficiency  of  the  sureties  until  the  objection  to 
them  is  either  waived  or  until  they  justify:  CaL  Code  C.  P.,  sec.  513;  N.  Y. 
Code,  sec  210. 

Jfo.  898. 

Notice  to  Sheriff  to  Return  the  Property, 
[TrruB.] 

To ,  Sheriff  of County: 

I  hereby  require  that  you  return  to  me  the  personal  prop- 
erty taken  by  you  in  this  action  [describe  property]. 

E.  F.y  Attorney  for  Defendant. 
[Datb.] 

Jfo.  809. 

Undertaking  for  a  Return  to  Df/endant  on  Claim  and  Delivery  qf  Ptn-eonal 

Property. 

I.  Whereas ,  Sheriff  of  the  .City  and  County  of 

,  State  of ,  under  and  by  virtue  of  an  order 

and  requirement  duly  made  and  issued  in  the  above-entitled 

action,  and  to  him  directed,  did,  on  the day  of , 

187. .  y  take  from  the  possession  of  thV  defendant  in  the  said 
action  the  following  described  personal  property,  to  wit: 
[describe  property.] 

II.  And  whereas  the  said  defendant  is  desirous  that  the 
said  property  be  re-delivered  to by  the  said  Sheriff. 

III.  Now,  therefore,  we,  the  undersigned,  in  considera- 
tion of  the  premises,  and  of  the  said  re-delivery  of  the  said 
property  from  the  said  Sheriff  to  the  said  defendant,  do  un- 
dertake, promise,  and  acknowledge  to  the  effect  that  we  are 
jointly  and  severally  bound  unto  the  said  Sheriff,  in  the  sum 
of dollars  (being  double  the  value  of  the  said  prop- 
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ertj,  as  stated  in  the  affidavit  of  the  plaintiff),  for  the  de- 
livery  thereof   to  the  said   phiiutiff,  if  such   delivery   be 

adjudged,  and  for  the  payment  to of  such  sum  as 

may  for  any  cause  be  recovered  against  the  said  defendant. 
Dated  this  ....  day  of ,  187. . 

[S1ONATURX8  AND  SSALS.] 

[Affidavit  of  qualification  as  in  No.  847.] 

21.  Return  of  Property. — If  the  defendant  does  not  except  to  the  sare- 
ties,  he  may  require  the  return  of  the  property  upon  giving  a  written  under- 
taking executed  by  two  or  more  sufficient  sureties.  But  if  a  return  of  the 
property  be  not  so  required  within  five  days  after  the  taking  and  sen-ice  of 
notice  to  the  defendant,  it  must  be  delivered  to  the  plaintiff,  except  as  pro- 
vided in  sec.  619:  Cal  Code  C.  P.,  sec.  514;  N.  Y.  Code,  sec.  211. 

Jfo.  900. 

Approval  by  Shtriff. 

I  approve  the  within  uudertakiug,  both  as  to  form  and  to 
the  sufficiency  of  the  sureties  thereof. 

G.  H.,  Sheriff  of County. 

[Date.] 

Note. — This  is  the  usual  form  in  New  York,  where  the  sheriff  must  indorse 
his  approval  on  the  undertaking:  Bwns  v.  Hobbins,  1  Code  R.  62. 

22.  To  'Whom  Given.— Section  514  of  the  Cal.  Code  C.  P.  contemplates 
an  undertaking  given  to  the  sheriff;  but  it  is  not  invalid  if  taken  in  the  name 
of  the  plaintiff  instead  of  in  the  name  of  the  sheriff:  Slack  v.  Heath,  4  £.  D. 
Smith,  95;  S.  C,  1  Abb.  .Pr.  331.  The  bond  is  assignable  by  the  sheriff: 
Wingate  v.  Brooks,  3  CaL  112. 

23.  Liabilities  of  Sureties. — In  an  action  on  a  replevin  bond,  the  de- 
fendant's liability  is  limited  to  the  damages  sustained  by  a  failure  to  return 
the  property:  Hunt  v.  Robijuon,  11  Cal.  262.  The  sureties  only  bind  them- 
selves to  make  good  any  judgment  that  plaiutiff  may  lawfully  obtain  against 
defendant:  Nickerson  v.  Chatterton,  7  Cal.  568.  The  liability  of  the  sureties 
cannot  be  more  than  the  value  of  the  property  fixed  by  the  judgment  in  the 
original  suit:  Id.  In  an  action  against  the  sureties  on  a  replevin  bond,  it  is 
necessary  to  allege  and  prove  that  the  property  was  delivered  to  the  party 
requiring  it,  and  for  whom  the  bond  was  given:  Id.  It  must  be  alleged  that 
the  defendant  neither  re-delivered  the  property,  nor  paid  the  value  thereof, 
SB  recited  in  the  judgment,  and  the  judgment  in  the  replevin  suit  must  be  in 
the  alternative:  Id.;  Chambers  y,  Walters,  Id.  390. 

jvb.  yoi. 

Notice  qf  Justification  qf  D^endanCs  Sureties. 
[Title.] 

To  E.  F.,  plaintiff's  attorney: 
Take  notice^  that  the  BuretieB  in  the  undertakingi  of  which 
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a  copy  is  annexed  [or  describe  the  undertaking],  excepted 

to  by  plaintiff,  will  justify  before  the  Hon ,  Judge  of 

the District  Couit  of  the Judicial  District,  at 

chambers,  in  the  Court  House  of  tbe  City  of ,  on  the 

day  of ,  187 . . ,  at  ....  o'clock  in  the noon. 

G.  H.,  Attorney  for  Defendant. 

[Date.] 

24.  Justification  of  Defendant's  Sureties. — The  defendant's  sureties, 
upon  notice  to  the  plaintiff  of  not  less  two  or  more  than  five  days,  shall  justify 
before  a  judge  or  county  clerk,  in  the  same  manner  as  upon  bail  on  arrest; 
and  upon  such  justification  the  sheriff  must  deliver  the  property  to  the  de- 
fendant: CaL  Code  C.  P.,  sec.  515.  Where  the  defendant  gives  an  under- 
taking to  reclaim  thd  property,  an  affidavit  by  the  sureties  annexed  is  not 
required  by  law,  and  is  unnecessary  to  the  validity  of  the  undertaking.  It  is 
only  a  precautionary  measure  on  the  part  of  the  sheriff.  The  right  of  the 
defendant  to  the  delivery  of  the  property  to  him  is  dependent  on  the  justifi- 
cation upon  notice:  Grant  v.  Booth,  21  How.  Pr.  354.  But  in  California  the 
affidavit  is  necessary:  Cal.  Code  C.  P.,  sec  1057. 

25.  Qualifications. — The  qualifications  of  sureties  must  be  such  as  are 
prescribed  by  this  code,  in  respect  to  bail  upon  an  order  of  arrest:  Cal.  Code 
C.  P.,  sec.  516;  N.  Y.  Code,  sec.  213. 

26.  Responsibility  of  Sheriff:— The  sheriff  is  responsible  for  the  de- 
fendant's sureties  until  they  justify,  or  until  the  justification  is  completed 
or  waived,  and  may  retain  the  property  until  that  time.  If  they,  or  others 
in  their  place,  fail  to  justify  at  the  time  and  place  appointed,  he  must  de- 
liver the  property  to  the  plaintiff:  Cal.  Code  C.  P.,  sec.  515;  K.  Y.  Code, 
sec  212. 

JVb.  90S. 

Notice  of  Motion  to  Set  Aside  Proceedings, 
[Title.] 

To ,  plaintiffs  attorney: 

Take  notice,  that  on  [tbe  annexed  affidavit,  and  on  tbe 
complaint  and  all  tbe  proceedings  in  tbis  action],  tbe  nuder- 

signed  will  move  tbe  Court,  at ,  on  tbe day  of 

,  187. .,  at o'clock  a.  m.,  or  as  soon  thereafter  as 

counsel  can  be  beard,  tbat  tbe  affidavit  made  by  tbe  plaintiff 
in  tbis  action,  and  tbe  requisition  to  tbe  Sheriff  of  tbe 

County  of ,  indorsed  thereon,   and  all  proceedings 

taken  by  tbe  plaintiff  or  by  tbe  said  Sheriff,  respectively,  by 
virtue  thereof,  may  be  set  aside  as  void  [and  irregular,  for 
that,  etc.,  specifying  irregularity  complained  of],  and  tbat 
the  property  taken  by  the  said  Sheriff  under  said  affidavit 
and  requisition  may  be  restored  by  him  to  the  said  defend- 
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ant;  and  for  such  other  or  further  relief  as  may  be  just 

[and  for  the  costs  of  this  motion], 

[Date.  ]  [Signature.  ] 

Note. — This  form  is  from  Abbott's,  and  is  the  approved  form  according  to 
the  New  York  practice. 

27.  Claim  by  Third  Person.— If  the  property  taken  be  claimed  by  any 
other  person  than  the  defendant  or  his  agent,  and  such  person  make  affidavit 
of  his  title  thereto,  or  right  to  the  possession  <thereof,  stating  the  grounds  of 
such  right  or  title,  and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property,  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff, 
on  demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such  claim,  by 
an  undertaking:  Cal.  CodeC.  P.,  sec.  519;  N.  Y.  Code,  sec.  216.  Where  the 
property  in  controversy  is  in  the  hands  of  the  plaintiff  and  is  claimed  by  a 
third  person,  the  latter  is  not  obliged  to  intervene  in  the  pending  action,  but 
may  institute  an  original  action  of  claim  and  delivery:  Buckley  v.  Buckley,  9 
Nev.  373. 

Jfo.   90S. 

Affidavit  <if  Claim  by  Third  Perwn. 
[TnxE.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 
I  am  the  sole  owner,  in  my  own  right,  and  entitled  to  the 
possession  of  certain  personal  property  taken  by  the  Sheriff 

of  the  County  of ,  in  this  action,  which  property  is 

described  as  follows:  [description  of  property.] 

II.  That  on  the day  of ,  187. . ,  I  purchased 

the  same  from  one  M.  N.,  of ,  and  paid  him dol- 
lars therefor,  and  I  have  not  in  any  way  sold  or  disposed  of 

the  same. 

[Jurat.]  [Signature.] 

28b  AfiBdavit — Such  third  person  shall  make  and  serve  upon  the  sheriff 
an  affidavit  showing  his  title  to  the  property  and  his  right  to  the  possession. 
Such  provisions  are  only  applicable  when  the  property  is  taken  by  the  sheriff, 
in  the  proper  discharge  of  his  duty,  from  the  possession  of  the  defendant  or 
his  agent:  King  v.  Oraevt  4  Duer,  431. 

Jfo.  904. 

Notice  to  Sheriff  to  Accompany  Affidavit, 
[Title.] 

To  S.  H.,  Sheriff  of  the  County  of : 

Please  take  notice,  that  I  claim  the  personal  property 

mentioned  in  the  affidavit  herewith  served,  and  require  you 

to  deliver  the  same  to  me. 

[Date.]  [Siovatusx.] 
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JVo.  905. 

Notiet  to  Plaintiff  to  Indemnify  Sheriff, 
[Title.] 

To ,  plaintiff's  attorDcy : 

Please  take  notice  that claims  the  property  taken 

bj  me  in  this  action,  and  that  I  reqnire  the  pluiutiff  to  in- 
demnify me,  or  I  shall  not  keep  the  property,  nor  deliver  it 

to  the  plaintiff. 

S.  T.,  Sheriff. 

[Date.] 

Jfo.  906. 

Undertaking  qf  Indemnity. 
[Title.] 

Whereas  the  plaintiff  has  claimed  the  following  property 

[describing  it],  and  T.  S.,  of ,  claims  the  same  as  his 

property. 

Now,  therefore,  we,  L.  IVI.,  of  ,  merchant,  and  N. 

0.,  of ,  banker,  undertake,  in  the  sum  of dol- 
lars, to  indemnify  the  Sheriff  of  the  County  of against 

the  claim  of  the  said  T.  S.,  in  consideration  that  the  said 

property  be  delivered  to  the  plaintiff. 

[Date.]  [Sionatures  and  Seals.] 

[Affidavit  of  Qualification  as  in  No.  847.] 

29.  Action  on  Bond. — If  in  a  bond  to  indemnify  a  Bheriff  for  repleyying 
property  claimed  by  a  person  other  than  defendant  in  the  writ,  the  obligors 
undertake  to  indemnify  him  from  any  damage  he  may  sustain  by  reason  of 
any  coeta,  suits,  judgments,  and  executions  that  shall  come  or  be  brought 
against  him,  the  sheriff  cannot  maintain  an  action  on  the  bond  because  a  judg- 
ment has  been  recovered  against  him,  but  must  first  pay  the  judgment:  Lott 
V.  Mitchell^  32  Cal.  23.  If  the  undertaking  in  an  action  commenced  in  jus- 
tice's court  limits  the  liability  of  the  obligors  to  a  judgment  for  a  return  of 
the  property  rendered  by  the  justice;  and  such  judgment  is  not  recovered 
before  the  justice,  no  recovery  can  be  had  on  the  undertaking  even  though 
judgment  for  the  return  of  the  property  be  rendered  by  the  county  court  on 
appeal:  Afilchum  v.  Stanton^  49  Id.  302.  Otherwise  where  the  undertaking  is 
in  statutory  form:  Id.  Nor  are  the  sureties  liable  to  defendant  unless  he  re- 
covers judgment  for  a  return  of  the  property.  A  judgment  in  his  &ivor  which 
does  not  award  a  return  will  not  support  the  action:  Id. 

30.  Lien  of  Attachment. — T.  commenced  suit  against  J.  by  attachment; 
the  writ  was  levied  upon  certain  personal  property  by  the  plaintiff  H.,  as 
sheriff  M.  J.,  wife  of  J.,  claimed  the  property  as  sole  trader,  and  brought 
her  action  of  replevin  for  the  property,  and  obtained  possession  of  the  same 
by  the  delivery  of  an  undertaking,  as  required  by  section  one  hundred  and 
two  of  the  Code:  Cal.  Code  C.  P.,  sec.  512.  The  undertaking  was  executed 
by  defendants  R.  and  S.  The  replevin  suit  was  decided  February  5,  1855,  in 
lavor  of  H.     T.  obtained  judgment  in  the  attachment  suit  against  J.,  Novem- 


92  OLAIM  AKD  DCXIYERT. 

ber  30,  1854.  On  the  eighteenth  of  February,  1855,  execution  in  fftTor  of 
other  creditors  of  J.  coming  into  the  hands  of  H.,  as  sheriff,  he  levied  them 
on  the  same  property,  and  subsequently  sold  the  property  and  paid  the  pro- 
ceeds into  court.  H.  then  brought  this  suit  against  the  sureties  in  the  re- 
plevin bond.  Held,  that  the  lien  of  T.*s  attachment  continued  after  the 
replevy  of  the  goods  by  M.  J. :  Hunt  v.  Bobinwn,  11  Cal.  262.  The  possession 
obtained  by  the  plaintiff  in  replevin  is  only  temporary;  it  does  not  divest  the 
title,  or  discharge  the  lien:  Id.  When  the  same  property  came  into  the 
hands  of  H.,  as  sheriff,  the  condition  of  the  replevin  bond  to  return  the  prop* 
erty  was  fulfilled:  Id. 
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CHAPTEE  IV. 

INJUNCTION. 

1.  "A  writ  of  injuuetion  may  be  defined  as  a  judicial  pro- 
cess, operating  in  pei^sonam,  and  requiring  the  person  to 
whom  it  is  directed  to  do  or  refrain  from  doing  a  particular 
thing:"  High  on  Injunctions,  p.  2.  Section  52S  Cal.  Code 
C.  P.,  defines  an  injunction  to  be  a  writ  or  order  requiring 
a  person  to  refrain  from  a  particular  act.  This  definition 
given  by  the  code,  however,  is  intended  to  apply  only  to  pre- 
liminaiy  or  interlocutory  injunctions,  and  does  not  limit 
the  power  of  the  court  to  decree  or  order,  as  the  final  relief, 
or  part  of  it,  that  the  party  shall  do  a  particular  thing,  as 
that  he  execute  a  deed,  or  the  like.  In  New  York  manda- 
tory injunctions  are  not  granted  under  the  provisional  reme- 
dies of  the  code:  JVure  v.  Kelsey,  14  Abb.  Pr.  105.  But 
they  are  proper  as  part  of  the  final  relief:  25  How.  Pr.  139. 
The  primary  classification  of  injunctions  may  therefore  be 
into  mandatory  and  prohibitory. 

2.  A  prohibitory  injunction  is  purely  a  preventive  rem- 
edy; if  the  injury  be  already  done,  the  writ  cannot  correct 
the  injury  so  inflicted;  it  is  not  a  punishment  for  past 
wrongs,  but  a  restraint  against  the  commission  of  future 
injuries.  This  writ  is  intended  to  require  all  parties  to 
leave  things  just  as  they  were  at  the  time  of  the  issuance  of 
it.  It  will  stay  waste,  yet  it  will  not  change  the  possession 
of  the  property;  it  will  protect  a  party  against  future  injury, 
yet  it  will  not  settle  the  question  of  title  or  the  rights  of  the 
parties. 

DUBATION. 

3.  With  reference  to  duration,  injunctions  are  divided 
into  preliminary  or  interlocutory,  and  perpetual.  The  first 
are  such  as  are  issued  upon  filing  the  bill  or  complaint,  or 
at  any  time  before  the  final  hearing,  and  which  are  to  con- 
tinue until  the  answer  is  filed,  or  until  the  farther  order  of 
the  court,  or  until  the  final  hearing.  A  perpetual  injunc- 
tion is  granted  only  at  or  after  a  final  hearing  upon  the  mer- 
its, and  may  be  the  sole  object  of  the  suit,  or  be  incidental 
to,  or  in  nid  of  other  relief  granted  by  the  decree. 
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INTERLOCUTORY  INJUNCTIONS. 

4.  The  sole  object  of  an  interlocutory  injunction  is  to 
preserve  the  subject  in  controversy  in  its  then  condition, 
and,  without  determining  any  question  of  right,  merely  to 
prevent  the  further  perpetration  of  wrong,  or  the  doing  of 
any  act  whereby  the  right  in  controversy  may  be  materially 
injured  or  endangered;  High  on  Inj.,  sec.  4.  It  cannot  be 
used  to  undo  what  has  already  been  done,  nor  to  take  prop- 
erty out  of  the  possession  of  one  party  and  put  it  in  the 
possession  of  the  other:  Id;  Farmei'8,  etc.,,  v.  Heno,  53  Pa. 
St.  224.  It  will  not  ordinarily  be  granted  where  the  parties 
are  in  dispute  concerning  their  legal  rights,  until  the  right 
is  established"  at  law,  unless  to  avoid  injurious  conse- 
quences which  cannot  be  repaired  under  any  standard  of 
compensation:  Mammoih  Vein  Coal  Co.'a  Appeal^  54  Pa.  St. 
183.  Where  the  parties  are  at  issue  upon  a  question  of 
legal  right  and  it  is  necessary  to  preserve  their  respective 
rights  in  slata  quo  until  the  issue  is  decided,  an  interlocu- 
tory injunction  may  be  properly  allowed:  llarman  v.  JoneSg 
1  Cr.  &  Ph.  299. 

POBM  OF  INJUNCTION. 

5.  It  is  often  said,  in  a  general  way,  that  the  form  of 
an  injunction  must  always  be  in  the  negative;  but  if  that 
be  true,  there  can  be  no  such  thing  as  mandatory  injunc- 
tions, or  injunctions  requiring  the  performance  of  an  act. 
Stich  expressions  are  generally  used  in  cases  in  which  the 
court  is  asked  for  an  injunction,  requiring  the  defendant  to 
do  an  act  which  cannot  properly  be  required  by  a  court  of 
equity,  because  the  plaintiff  has  a  remedy  at  law  by  the 
recovery  of  damages,  if  the  defendant  omit  to  do  the  act. 
In  the  case  of  Lane  v.  Newdigate,  10  Ves.  jr.  194,  an  in- 
junction was  asked,  prohibiting  certain  acts,  and  also  that 
defendant  make  certain  repairs.  Eldon,  Lord  Chancellor, 
expressed  a  difficulty,  'Mvhether  it  is  according  to  the 
practice  of  the  court  to  decree  or  order  repairs  to  be 
done."  In  that  case,  however,  the  difficulty  was  overcome 
by  requiring  the  defendant  to  refrain  from  such  things  as 
were  clearly  within  the  power  of  the  court  to  order,  but 
which,  in  this  particular  case,  involved  the  repairs  as  a  mat- 
ter of  necessity,  so  that  the  prohibitory  order  could  not 
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well  be  obseryed  without  making  the  repairs.  So  in  San- 
ders V.  Logan,  2  Fisher's  Pat.  Cas.  170,  the  court  say:  "As 
a  remedy,  it  should  be  used  only  for  prevention  or  protec- 
tion/' But  in  that  case  the  bill  prayed  for  an  injunction 
and  an  account;  and  the  court  held  that  the  accounting 
would  be  improper,  as  the  true  measure  of  damages  for  the 
use  or  infringement  of  a  patent  was  the  value  of  a  license, 
and  that  might  be  recovered  at  law,  and  that  the  remedy  by 
injunction  is  neither  necessary  nor  proper  to  enforce  the 
payment  of  money:  Id.  The  general  rule  doubtless  is  that 
preliminary  or  interlocutory  injunctions  are  prohibitory  or 
preventive  merely,  and  must  therefore  be  negative  in  form. 
And  it  is  also  the  general  rule  that  such  an  injunction 
should  not  attempt  to  do  indirectly  that  which  it  cannot  do 
directly:  Ah'ill  v.  Sdden,  1  Barb.  317;  Blakemore  v.  Gla- 
morgan Canal,  1  Mylue  &  Keene,  183.  No  particular  form  is 
requisite.  It  is  sufficient  if  the  writ  or  order  gives  an 
authentic  notification  of  the  mandate  of  the  court  or  judge : 
Summers  v.  lavish,  10  CaL  353.  The  seal  of  the  court  is 
necessary  to  the  writ:  Cal.  Code  C.  P.,  sec.  162,  subd.  1. 

BY  WHOM  GRANTED. 

6.  Independently  of  the  statute  injunctions  could  only  be 
granted  by  courts  of  equity,  or  a  chancellor,  or  a  master  in 
chancery.  By  statute  in  the  different  states  the  power  is 
granted  to  certain  courts  of  inferior  jurisdiction,  court  com- 
missioners, and  the  like,  to  grant  or  issue  temporary  injunc- 
tions, but  in  all  such  cases  the  power  is  confeiTed  and  exer- 
cised as  auxiliary  to  a  court  of  general  jurisdiction  having 
equity  powers.  The  effect  of  such  an  order  made  by  a 
county  judge,  is  the  same  as  if  made  by  the  district  court, 
and  the  injunction  is  subject  to  be  controlled,  modified  or 
dissolved  by  the  district  judge,  the  same  as  if  issued  by  his 
order  in  the  first  instance:  Borland  v.  Thoiniton,  12  Cal.  440. 
A  county  judge  has  no  power  to  grant  an  injunction  in  an 
action  not  triable  within  his  county;  and  if  he  do,  it  is  void, 
not  voidable:  Eddyy.Hoiolelty  2  Code  Rep.  76;  Chubbuck  v. 
lloiTison,  6  How.  Pr.  367.  In  California  a  writ  or  order  of 
injunction  may  be  granted  by  the  court  in  which  the  action 
is  broaght,  or  by  a  judge  thereof,  or  by  a  county  judge;  and 
when  made  by  a  judge,  it  may  be  enforced  as  an  order  of 
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the  court:  Cal.  Code  C.  P.,  sec.  525.  Court  commissioners 
have  no  power  to  grant  writs  or  orders  of  iujunction  in  Cal- 
ifornia: See  Code  C.  P./  sec.  259,  subd.  1. 

WHEN  INJUNCTION  LIES, 

7.  The  granting  or  dissolving  an  injunction  rests  in  the 
sound  discretion  of  the  court,  and  on  the  justice  and  equity 
of  each  particular  case:  Tackei^y.  Ca^'penter^  Hempst.  440; 
Nelson  v.  Sobwaon,  Id.  464.  The  plaintiffs  rights,  in  order 
to  be  protected  by  injunction,  must  be  such  as  can  be  en- 
forced in  the  court  to  which  he  applies:  Rogers  v.  Mch.  So, 
B.  R.,  28  Barb.  541;  see,  also,  Reubens  v.  Jod,  13  N.  T.,  492; 
overruling  10  How.  Pr.  225;  3  E.  D.  Smith,  295;  5  How. 
Pr.  438.  And  injunction  will  not  be  granted  where  the  acts 
complained  of  are  already  accomplished:  6  How.  Pr.  347, 
348. 

8.  Our  statute  gives  three  instances  where  the  writ  of  in- 
junction may  issue,  to  wit:  First.  When  it  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  consists  in  re- 
straining the  commission  or  continuance  of  the  act  com- 
plained of,  either  for  a  limited  period  or  perpetually:  Cal. 
Code  C.  P.,  sec.  526,  subd.  1;  Second.  When  it  appears  by 
the  complaint  or  affidavit  that  the  commission  or  continu- 
ance of  some  act  during  the  litigation  would  produce  waste, 
great  or  irreparable  injury  to  the  plaintiff:  Cal.  Code  C.  P., 
sec.  526,  subd.  2.  So,  in  aid  of  an  action  of  trespass,  un- 
less it  appear  that  the  injury  will  be  irreparable  and  cannot 
be  compensated  in  damages,  injunction  will  not  be  granted: 
Waldron  v.  Marshy  5  Cal.  119.  But  see  Erpslein  v.  Berg,  13 
How.  Pr.  92.  But  an  action  will  lie  to  enjoin  a  threatened 
trespass  on  land,  where  the  trespass,  if  committed,  would 
destroy  the  substance  of  the  land,  which  could  not  be  specifi- 
cally replaced :  Morev.  Massini,  32  Cal.  590;  and  authori- 
ties therein  cited;  Third.  When  it  appears  during  the  liti- 
gation that  the  defendant  is  doing,  or  threatens,  or  is  about 
to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff's  rights,  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffectual, 
an  injunction  may  be  granted:  Cal.  Code  C.  P.,  sec.  526, 
subd.  3;  N.  Y.  Code,  sec.  604.    But  a  careful  reference  to 


INJUNCTION.  97 

the  decisions  of  oar  courts  in  cases  arising  tinder  each  of 
those  subdivisions  will  be  necessary  to  understand  fully 
their  meaning.  The  decisions  of  the  highest  court  of  our 
own  state,  as  well  as  those  of  many  other  states  in  the 
Union,  have  been  exhaustive  upon  the  points  arising  under 
this  and  similar  statutes.  See,  also,  Cal.  Civ.  Code,  sec. 
3,422. 

WHEN  INJUNCTION  WILL  NOT  BE  GRANTED. 

9.  Injunctions  are  not  granted  except  with  great  caution, 
and  in  cases  where  the  right  and  necessity  are  clear :  Rdberts 
Y.  Matthews,  18  Abb.  Pr.  199;  and  should  not  be  granted  in 
a  matter  merely  pecuniary,  where  the  probabilities  are 
against  the  plaintiff's  success  upon  the  trial  of  the  cause:  1 
Bosw.  232;  5  De  Gex,  M.  &  G.  52;  11.  Ab.  Pr.  35;  see  Cal. 
Civ.  Code,  sec.  3,423.  It  may  be  advantageous  to  give 
some  instances  where  the  writ  of  injunction  will  not  be 
granted.  First,  one  court  cannot,  by  injunction,  restrain 
the  executions  or  orders  of  another  court  of  equal  and  co- 
ordinate jurisdiction:  Revalk  v.  Kraemer,  8  Cal.  66;  Vhl/el- 
der  V.  Levy,  9  Id.  614;  Grant  v.  Quick,  5  Sandf.  612;  PlcUto 
V.  Deusier,  22  Wis.  482;  Crowley  y.  Davis,  37  Cal.  269.  This 
is  clearly  the  rule  in  California,  and,  until  recently,  would 
seem  to  have  been  the  rule  everywhere.  Some  of  the  New 
York  courts,  in  New  York  City,  have  deviated  from  this  ap- 
parently well  settled  principle  of  equity  practice,  as  injunc- 
tions are  now  obtained  in  some  of  those  courts  in  most  in- 
stances where  an  action  is  brought.  Whether  this  be  the 
fault  of  the  courts,  the  litigants,  or  attorneys,  is  a  question 
which,  doubtless,  might  require  examination.  But  it  is  cer- 
tain that  the  htistv  and  inconsiderate  issuance  of  writs  of 
injunction  in  doubtful  cases  is  dangerous  alike  to  the  busi- 
ness interests  of  the  country,  the  legal  rights  of  parties,  and 
the  well  settled  precedents  of  the  courts.  Nor  can  a  state 
court  enjoin  the  proceedings  of  a  Cnited  States  court:  PAe- 
lan  V-  Smith,  8  Cal.  620;  see,  also,  McKim  v.  Voorhies,  7 
Cranch,  281;  Schuyler  y.  PeUissier,  3  Edw.  Ch.  193;  Mead  v. 
Metritt,  2  Paige,  404.  Nor  has  any  United  States  court 
jurisdiction  to  enjoin  proceedings  in  a  state  court:  4  Cranch, 
180. 

10.  The  general  rule  established  by  the  decisions  seems 
to  be  subject  to  three  exceptions:  First, Where  the  proceed- 
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ings  in  the  subordinate  tribunal  will  necessarily  lead  to  a 
multiplicity  of  actions:  8  Abb.  Pr.  241;  7  Id.  69;  17  N.  T. 
608;  5  Abb.  Pr.  410;  14  N.  Y.  641.  But  not  where  there 
are  only  two  actions  for  the  same  cause :  McHenry  v.  Hazard, 
45  Barb.  657.  A  bill  to  restrain  vexatious  litigation,  upon 
the  ground  that  the  right  to  real  property  has  been  deter- 
mined in  former  suits,  must  show  that  the  title  to  the 
property  was  determined  in  a  suit  or  suits  in  which  all  the 
claimants  to  the  title  were  parties:  Emoiolesy.  Inches^  12 
Cal.  212.  Second,  Where  they  lead  in  their  execution  to 
the  commission  of  irreparable  injury  to  the  freehold.  Third, 
Where  the  claim  of  the  adverse  party  is  valid  upon  the  face 
of  the  instrument,  or  the  proceeding  sought  to  be  set  aside, 
and  extrinsic  facts  are  necessary  to  be  proved,  in  order  to 
establish  the  invalidity  or  illegality.  In  such  cases  equity 
will  interpose:  14  N.  T.  541. 

11.  An  injunction  will  not  be  granted  when  there  is  a 
remedy  at  law.  A  party  who  has  his  remedy  provided  by 
law,  but  does  not  avail  himself  thereof,  and  fails  to  show 
wherein  he  is  injured,  is  not  entitled  to  relief  in  a  court  of 
chancery:  Merrill  v.  Gorham,  6  Cal.  41;  Leach  y.  Day,  27 
Cal.  643;  Logan -v.  Hillegass^  16  Cal.  200;  De  WiU  v.  Hays, 
2  Cal.  463;  Rogei^ay.  City  of  Cincinnati,  5  McLean,  337; 
held  a£Srmatively  in  Woolsey  v.  Dodge,  6  McLean,  142;  also 
Segee  v.  ThomaSy  3  Blatchf.  11.  But  it  must  be  made  to 
appear  that  the  legal  remedy  would  be  adequate  and  com- 
plete: Hagery.  Shindler,  29  Cal.  47.  And  a  preliminary 
suit  at  law  is  not  necessary  where  the  mischief  would  be 
irremediable:  Foote  v.  LincJc,  5  McLean,  616.  When  its 
purpose  can  be  as  fully  accomplished  by  any  other  proceed- 
ing, an  injunction  will  not  be  granted:  Rogers  v.  Mich.  So. 
B.  R.,  28  Barb.  541. 

12.  In  our  courts  the  rules  and  principles  of  equity  prac- 
tice remain  unaltered,  and  the  writ  of  injunction  can  only 
be  issued  where  the  case  is  one  of  equity  jurisdiction:  il/m- 
ixLiifi  V.  HaySy  2  Cal.  590.  But  injunction  will  not  be  refused 
merely  because  the  plaintiff  would,  on  the  same  showing, 
be  entitled  to  an  order  of  arrest:  Merntt  v.  T/iompaon,  3  E. 
D.  Smith,  294.  Where  the  question  is  doubtful,  the  burden 
of  proof  lies  upon  the  party  applying  for  an  injunction  to 
show  that  the  argument,  ab  inconveniente,  is  in  his  favor: 
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Child  V.  Douglas^  5  De  Gex,  M.  &  G.  739;  see  Coles  r.  SimSf 
Id.  9;  Bruce  v.  J3eZ.  etc.  Canal  Co.,  19  Barb.  378;  Orey  v. 
0.  OYi<2  P.  £.  i2.  6^0.,  1  Grant's  Cases,  412.  In  all  such 
cases  the  court  should  direct  a  trial  at  law,  and  in  the  mean- 
time grant  a  temporary  injunction  to  restrain  all  injurious 
proceedings,  if  there  be  danger  of  irreparable  mischief: 
Hicks  V.  Michael,  15  Cal.  116. 

13.  An  injunction  will  not  be  issued  to  protect  a  merely 
nominal  interest:  Wetmore  v.  Story,  3  Abb.  Pr.  281.  Nor 
should  it  be  granted  to  restrain  an  injury  which  may  be 
amply  compensated  by  damages:  12  How.  Pr.  221;  Mayor 
of  N,  Y.  V.  Shvltz,  31  How.  Pr.  385.  Nor  in  cases  of  liqui- 
dated damages:  see  Willard's  Eq.  Jur.  274,.  278;  Hoffm. 
Prov.  Eem.  215;  NessU  v.  Beese,  19  Abb.  Pr.  240;  S.  C,  29 
How.  Pr.  382;  Coles  v.  Sims,  5  De  Gex,  M.  &  G.  9;  NicMls 
V.  Stretion,  7  Beav.  42. 

14.  An  injunction  cannot  be  allowed  to  prevent  a  conse- 
quential injury,  resulting  from  the  lawful  exercise  of  a  right: 
If^Uliams  v.  New  York  Central  B.  B.',18  Barb.  247;  16  N.  Y. 
97.  But  an  injunction  is  the  proper  remedy  to  stay  a  threat- 
ened injury  to  right  of  way:  Kittle  v.  P/eiffei',  22  Cal.  485. 
Though  mere  apprehension  of  a  threatened  wrong  is  not 
enough:  Mariposa  Co.  v.  Gavrisoii,  26  How.  Pr.  448;  Jenny 
V.  Crojse,  1  Cranch  C.  Ct.  443.  Generally,  on  the  subject  of 
injunctions,  see  Little  v.  Gould,  2  Blatchf.  165,  184;  Linden 
V.  Hepburn,  3  Sandf.  668;  Tom  v.  Daily,  4  Ohio,  368;  Steam- 
boat  Co.  V.  lAvvigsion,  3  Cow.  713;  Osboni  v.  Bavk  of  U.  S., 
9  Wheaton,  738;  consult,  also,  6  Paige,  83;  7  Obio,  217;  6 
Paige,  262;  5  Ohio,  139;  2  Johns.  Ch.  463;  5  Ohio,  178;  8 
Ohio,  38;  17  Ohio,  340;  6  Ohio,  166;  15  Vt.  82;  9  Wend. 
671;  16  How.  Pr.  253;  1  Bosw.  232;  5  Abb.  Pr.  218;  1  Paige, 
98;  19  Barb.  371;  1  Code  Eep.  (N.  S.)  207;  3  Abb.  Pr.  182; 
3  Kern.  492;  6  How.  Pr.  341;  3  Bosw.  611;  10  How.  Pr. 
244. 

INJUNCTION,  WHEN  GRANTED. 

15.  The  plaintiff  is  entitled  to  an  injunction  at  the  time 
.of  issuing  the  summons  on  the  complaint  alone,  if  it  makes 

a  proper  case,  and  is  verified  in  the  manner  stated  in  the 
113th  section  of  the  practice  act:  Cal.  Code  C.  P.,  sec.  527; 
and  verification  may  be  bj  the  plaintiff,  or  some  one  in  his 
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behalf;  but  if  he  asl^s  for  an  injunction  at  any  time  there- 
after, he  mnst  do  so  upon  affidavits :  FdUdnburg  t.  Lucy^  35 
Cal.  52.  The  injunction  may  be  granted  at  any  time  after 
issuance  of  summons,  before  judgment,  upon  affidavits. 
The  complaint  in  the  one  case,  and  the  affidavits  in  the  other, 
must  show  satisfactorily  that  sufficient  grounds  exist  there- 
for: Cal.  Code  0.  P.,  sec.  527. 

16.  When  a  restraining  order  or  an  injunction  is  sought 
upon  the  complaint  itself,  it  is  the  usual  practice  to  present 
the  complaint  in  advance  of  the  filing  to  ttie  judge,  and  ob- 
tain the  order  or  the  allowance  of  the  writ;  and  such  prac- 
tice is  regular,  and  not  in  conflict  with  our  statute:  Heyman 
V.  Landers,  12  Cal.  107.  In  such  case  the  order  does  not 
take  effect  until  the  filing  of  the  complaint  and  the  under- 
taking required:  Id.  When  the  equities  of  a  complaint  are 
fully  denied  by  affidavits  on  the  part  of  defendant,  an  appli- 
cation for  an  injunction  pe7idenle  lite  should  be  denied:  Gag- 
liardo  v.  Cmppen,  22  Cal.  362. 

INJUNCTIONS  BEFORE  ANSWEB. 

JTo.  907. 

Affidavit  in  Support  qf  Complaint, 
[Title.] 

[Vbnue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  attorney  in  fact  of  the  said  A.  B.,  plaintiff  in 
this  action,  for  the  purpose  of  suing  for  and  recovering  the 
[sum  of  money]  mentioned  in  the  complaint,  by  virtue  of  a 
power  of  attorney  under  seal,  for  that  purpose  duly  executed 
and  delivered. 

n.  That  said  A.  B.  is  now  absent  from  the  City  of , 

and  now,  as  I  verily  believe,  a  resident  of ,  in  the 

Bepublic  of  Mexico,  he  having  left  the  City  of ,  for 

,  on  or  about  the day  of  ,  187. . 

m.  I  have  read  the  complaint  filed  in  this  action,  and 
know  the  contents  thereof,  and  I  have  information  as  to  all 
the  matters  stated  therein  [give  sources  of  information], 
and  from  such  information  I  believe  such  matters  to  be 
therein  truly  stated  and  such  complaint  to  be  true. 

[JUBAT.]  [SlGKATOTBE.] 
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Jfo.    908. 
Affidavit  in  Support  of  Complaini  by  Age$U  or  Clerk  qf  Defendant, 
[TrrLE.] 
[Venub.] 

A.  B.y  of ,  being  duly  sworn,  says  as  follows: 

I.  I  am  familiar  with  all  the  material  matters  stated  in 
the  complaint  in  this  action  on  the  information  and  belief  of 
the  plaintiff,  and  have  actual  knowledge  thereof;  and  from 
such  knowledge  I  know  that  the  matters  of  fact  therein 
stated  are  true. 

II.  Until  within  a  few  days  last  past,  I  was  in  the  employ 
of  said  defendant  as  bookkeeper,  and  had  free  access  to  the 
books  of  said  copartnership  and  of  said  defendant,  and  had 
and  have  personal  knowledge  of  the  financial  and  other 
business  matters  of  the  said  concern,  and  of  said  defendant. 

[Jurat.  ]  [Sign  atttre  .] 

17.  Complaint — On  a  motion  for  an  injunction,  the  plaintiff  must  rest  on 
the  caae  stated  in  the  bill,  though  he  may,  by  affidavits,  state  with  more  par- 
ticularity any  matters  which  it  sets  forth,  and  refer  to  collateral  matters 
which  explain,  or  which  tend  to  support  and  strengthen  it;  he  may  also,  in 
the  same  way,  contradict  any  statements  made  by  the  defendant  in  his  affi- 
davit, and  either  party  may  take  and  read  the  affidavits  of  other  persons:  19 
Yes.  621;  Cooper  v.  MaUheySf  8  LawKep.  413.  Noinjnnctjpn  can  be  granted 
on  the  complaint  unless  it  is  verified:  Cal.  Code  C.  P.,  sec.  527. 

18.  Parties. — In  whose  favor  an  injunction  may  issue,  consult  Thursby  v. 
MiUif,  1  Code  Rep.  83;  Edgecumbe  v.  Carpenter^  1  Beav.  173;  WaUer  v^  Har- 
rij,  7  Paige,  173.  .-     .  ^      .}-,./,   1.^    .. 

19.  Prac^ce. — VrhuP^anicjunc£i9nifi.gr^t]e^„oii  tha  <;ompmnt,  a  copy 
of  the  complaini  uid  verification  attached  must  -be  served  with  the  injunc- 
tion: Cal.  Code  C.  P.,  sec.  527.  As  to  the  undertaking,  see  post,  n.  If  the 
court  or  judge  deems  it  proper  that  the  defendant  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  the  defendant  to  show  cause 
at  a  particular  time  and  place  why  the  injunction  should  not  be  granted,  and 
the  defendant  may,  in  the  meantime,  be  restrained:  Cal.  Code  C.  P.,  sec. 
530.  An  injunction  to  suspend  the  general  and  ordinary  business  of  a  cor- 
poration cannot  be  granted  except  by  the  court  or  a  judge  thereof,  and  then 
only  upon  notice,  unless  the  people  of  this  state  are  a  party:  Id.,  sec.  531. 
Ab  to  dissolution  of  injunctions  granted  without  notice,  see  Id.,  sees.  532  and 
937. 

J^o.  009. 

Undertaking  on  Injunction, 
[TrnJE.] 

Whereas  the  above-named  plaintiff  has  commenced  or  is 
abont  to  commence  an  action  in  the  Distiict  Court  of  the 

Judicial  District  of  the  State  of  California,  in  and 

for  the County  of ,  against  the  above-named  de- 
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fendant,  and  is  about  to  apply  for  an  injanction  in  said 
action  against  the  said  defendant,  enjoining  and  restraining 
bim  from  the  commission  of  certain  acts,  as  in  tlie  [affida- 
vit] filed  ill  the  said  action  is  more  particularly  set  forth 
and  described: 
Now,   therefore,  we,  the  undersigned,   residents  of  the 

County  of ,  in  consideration  of  the  premises 

and  of  the  issuing  of  said  injunction,  do  jointly  and  sey- 

erally  undertake  in  the  sum   of dollars,  and  promise 

to  the  effect,  that  in  case  said  injunction  shall  issue,  the  said 
plaintiff  will  pay  to  the  said  party  enjoined  such  damages, 

not  exceeding  the  sum  of dollars,  as  such  party  may 

sustain  by  reason  of  the  said  injunction,  if  the  said  District 
Court  finally  decide  that  the  said  plaintiff  was  not  entitled 

thereto. 

[Date.]  [Stonatttrks  and  Seals.] 

[justctication.] 

20.  MuBt  be  Given. — An  injunction  order  is  inoperative  until  the  un- 
dertaking re(|uired  by  the  statute  be  given:  Elliott  v.  Osborne,  1  Cal.  396. 
Bui  where  the  state,  or  the  people  of  the  state,  or  any  state  officer  in  hia 
official  capacity,  or  any  county,  city  or  town  is  plaintiff,  no  undertaking  is 
required:  Cal.  Code  C.  P.,  sec.  1058. 

21.  Form  of  Bond. — That  the  proper  form  of  an  injunction  bond  is  to 
answer  aU  damages  which  the  defendant  may  sustain  in  consequence  of  the 
injunction  being  granted,  see  Bein  v.  Heathy  12  How.  U.  S.  168.  The  stat- 
utory topdiiion  is  th%^  tlva.  plaintiff  will  pay  to  the  party  enjoined  such  dam- 
ages, nbt  eV)[93q!ii(ii)g  *tai  faobilnt  po  ]^«]^si^ed^  's^  cap^  £arty«may  sustain  by 
reason  of  the  !njulitftien,*d  %ke2coiislC^^I^.  decide  iHatTt^e  plaintiff  was  not 
entitled  thereto:  CaL  Code  C.  P.,  sec.  529.  *' "" 

22.  Ezo options  to  Bond. — The  defendant  may  except  to  the  sufficiency 
of  the  sureties  within  five  days  after  the  undertaking  is  filed.  If  he  fails  to 
do  80,  he  is  deemed  to  have  waived  all  objections  to  them:  Cal.  Code  C.  P., 
sec.  529.  When  excepted  to,  the  sureties  must  justify  before  a  judge  or 
county  clerk,  upon  notice  to  defendant  of  not  less  than  two  nor  more  than 
five  days,  in  the  same  manner  as  upon  bail  on  arrest,  and  upon  a  failure  to 
justify,  at  the  time  and  place  appointed,  the  order  granting  an  injunction 
shaU  be  dissolved:  Id. 

J^o,  910. 

Order  of  Injunction, 
[Title.] 

To 

The  plaintiff  in  the  above-entitled  cause  having  com- 
menced an  action  in  the  District  Court  of  the Judi- 
cial District  of  the  State  of  California,  in  and  for  the 

County  of against  the  above-named  defendanti  and 
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baying  prayed  for  an  injanction  against  tLe  said  defendant^ 
requiring to  refrain  from  certain  acts,  in  said  com- 
plaint, and  hereinafter  more  particularly  mentioned.  On 
reading  the  said  complaint  in  said  action,  duly  verified  by 

the  oath  of ,  and  it  satisfactorily  appearing  to  me 

therefrom  that  it  is  a  proper  case  for  an  injunction,  and  that 
sufficient  grounds  exist  therefor,  and  the  necessary  under- 
taking havrng  been  given. 

It  is  therefore  ordered  by  me,  the  Judge  of  said  Dis- 
trict Court  of  the Judicial  District,  that  until  further 

order  in  the  premises,  you,  the  said  and  all  your 

counsellors,  attorneys,  solicitors  and  agents,  and  all  others 
acting  in  aid  or  assistance  of  you,  and  each  and  every 
of  yon,  do  absolutely  desist  and  refrain  from  [here  state 
acts  to  be  enjoined,  as  in  subsequent  forms]. 

Dated  this day  of ,  187. . 

A.  B.,  District  Judge. 

Jfo.  911. 

Writ  of  Injunction, 
[Tttlb.] 

The  people  of  the  State  of  California  to send  greeting: 

The  above-named  plaintiff  having  filed complaint 

in  our  District  Court  of  the Judicial  District,  against 

the  above-named  defendant,  praying  for  an  injunction  against 

said  defendant,   requiring to  refrain  from  certain 

acts,  in  said  complaint,  and  hereinafter  more  particularly 
mentioned.  On  reading  the  said  complaint  in  this  action, 
duly  verified  [if  affidavits  are  used,  describe  them,]  and  it 

satisfactorily  appearing  to    • .   said   Court  therefrom 

that  it  is  a  proper  case  for  an  injunction,  and  that  sufficient 
grounds  exist  therefor,  and  the  necessary  and  proper  under- 
taking having  been  given; 

We  therefore,  in  consideration  thereof,  and  of  the  partic- 
ular matters  in  the  said  complaint set  forth,  do  strictly 

command  you  and  each  and  every  of  you,  that  until  the 
further  order  of  said  Court,  you  and  each  of  you,  your 
and  each  of  your  servants,  agents,  attorneys,  employees, 
and  all  persons  acting  under  the  control,  authority  or  direc- 
tion of  you  or  either  of  you do  absolutely  refrain  from 

aad  desist  from  [here  state  acts  to  be  enjoined]. 
[Tested,  dated  and  sealed  as  other  writs.] 
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JVb.  912. 

Order  to  Show  Cause,  and  Restraining  Order, 
[Trrufc] 

On  the  complaint  of  the  plaintiff  duly  verified  [and  upon 

the  affidavits  of and   ],  copies  of  all  ivhich 

are  hereto  attached,  it  is  ordered  that  the  said  defendant 

show  cause  before  me  [or  before  this  Coart]  at ,  on 

the day  of ,  187 . ,  why  an  injunction  should 

not  be  issued  restraining  him  from  [here  state  acts  to  be 
enjoined],  and  for  such  other  and  further  relief  as  may  be 
just. 

And  it  is  further  ordered  that  said  defendant,  his  agents 
and  servants,  be  in  the  meantime  restrained,  and  he  the 
said  defendant  is,  and  each  of  his  agents  and  servants  are 
hereby  forbidden  to  suffer  or  commit  any  of  said  acts  until 
the  further  order  of  the  Court. 

[Date.]  [Signature  of  Judge.] 

23.  Restraining  Order.  —  A  restraining  order  is  intended  to  continue 
only  until  the  propriety  of  granting  a  temporary  injunction  can  be  deter- 
mined: Cal.  Code  C.  P.,  sec.  530;  Hicks  v.  Michael,  15  Cal.  109.  WTiether 
such  order  is  of  force  without  an  undertaking  being  filed  has  been  questioned: 
See  Harston's  Pr.,  note  to  sec  530.  We  think,  however,  that  the  code  does 
not  require  it.  The  granting  of  such  orders  are  purely  within  the  discretion 
of  the  court,  and  doubtless  an  undertaking  may  be  required  as  a  condition  of 
its  allowance  in  cases  where  the  order  would  necessarily  cause  loss  or  injury 
to  the  defendant  if  the  right  to  an  injunction  did  not  exist.  We  understand, 
also,  that  it  is  the  usual  practice  not  to  require  an  undertaking. 

JVo.  913. 

Injunction  Order,  aJUr  Order  to  Slioto  Cause, 
[Title.] 

On  the  return  of  the  order  to  show  cause,  made  by  me  in 

the  above-entitled  action,  on  the  ....  day  of ,  187  , 

and  returnable  this  day  at  my  chambers  in [or,  be- 
fore the  Court],  after  hearing  A.  B.  for  the  plaintiff,  and 
0.  D.  for  the  defendant,  no  sufficient  cause  to  the  contrary 
being  shown:  Ordered,  that  the  said  order  to  show  cause 
be,  and  the  same  hereby  is,  made  absolute,  on  the  plaintiff 
executing  and  filing  a  written  undertaking  with suffi- 
cient sureties,  in  accordance  with  the  statute,  to  the  effect 
that  he  will  pay  to  the  defendant  such  damages,  not  exceed- 
ing the  sum  of dollars,  as  he  may  sustain  by  reason 
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of  the  injunctioD,  if  the  Court  shall  finally  decide  that  the 
plaintiff  is  not  entitled  thereto.  And  it  is  farther  ordered 
that  the  said  defendant,  and  his  agents  and  servants,  be 
enjoined  and  restrained  [state  what  from]  until  the  further 
order  of  the  Court. 

[Date.]  [Sionatuhe  of  Judge.] 

INJUNCTION  AFTER  ANSWEB. 

23.  An  injunction  shall  not  be  allowed  after  the  defendant 
Las  answered,  unless  upon  notice,  or  upon  an  order  to  show 
cause;  but  in  such  case  the  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  granting  or  refusing 
the  injunction:  Cal.  Code  C.  P.,  sec.  628;  N.T.  Code,  sec. 
609.  But  when  the  answer  to  a  bill  for  an  injunction  denies 
all  the  equity  of  a  bill,  a^preliminary  injunction  should  not 
be  granted :  Crandall  v.  Woods,  6  Cal.  449. 

jw?.  914. 

Notice  qf  Motion  for  Injunction, 
[Title.] 

To 9  defendant's  attorney:  Please  take  notice  that 

on  the  complaint  in  this  action  [and  the  affidavits  of  ..... . 

and ,  copies  of  which  are  hereto  attached],  the  under- 
signed will  move  the  Court,  at  the  [Court  Boom],  at , 

on  the day  of ,  187 . ,  at   o'clock,  A.  M.,  or 

as  soon  thereafter  as  counsel  can  be  heard,  for  an  injunc- 
tion to  restrain  the  defendant,  his  agents  and  servants,  from 
[state  for  what  the  injunction  is  required],  and  for  such 
other  or  farther  order  as  may  be  just. 

[Date.]  [Signatube.] 

24.  Notice  to  be  Olven. — Notice  of  an  application  by  plaintiff  for  an 

injunction  mnst  be  given  for  the  length  of  time  prescribed  by  Cal.  Code  C.  F. 
sec.  1005,  that  ia  to  say,  five  days  before  the  time  appointed  for  the  hearing, 
if  the  court  be  held  in  the  same  district,  otherwise  ten  days,  unless  the  court 
prescribe  a  shorter  time.  If  given  for  a  shorter  time,  and  the  defendant  does 
not  appear,  he  may  treat  an  injunction  thus  obtained  as  granted  without 
notice,  and  move  to  dissolve  the  same  under  section  632:  Johnson  v.  Wide 
West  M.  Co,,  22  Cal.  479.  An  application  for  an  injunction  should  contain 
a  description  of  the  property  sought  to  be  protected  by  the  decree,  together 
with  appropriate  allegations  of  the  danger  or  loss  impending:  Blackburn  v. 
Stannardf  5  Law.  Rep.  250. 
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STATEMENTS  IN  MOTION. 

I.   ON  OONTBACTS  AND  COVENANTS. 

JVb.   915. 
Against   Violation  of  Covenant  to  Build, 

From  erecting  upon  [describe  the  land]  any  brewery  or 
slaughter  house. 

Note. — For  another  form,  see  Mann  v.  Stephens^  15  Sim.  38  Eng.  Ch-  377. 

25.  Joint  Interest.— Where  the  joint  interest  of  the  parties  to  a  contract 
in  its  subject-matter  has  not  commenced,  the  court  will  not,  on  the  allegation 
of  one  party  that  he  is  injured  by  the  acts  of  the  others,  interfere  by  injunc- 
tion against  the  latter:  Sloo  v.  LaiOf  1  Blatchf.  512. 

26.  Service.— As  a  general  rule,  an  injunction  restraining  a  party  from 
giving  his  services  cannot  be  granted:  Fredericks  v.  Mayer ^  13  How.  Pr.  571 
But  a  distinguished  vocalist  was  enjoined  from  singing  in  a  certain  theater  in 
violation  of  her  contract  with  the  management  of  another:  1  Be  Gex,  M.  k 
G.  604;  13  Eng.  Law  and  equity,  252;  overruling  Kemble  v.  Kean,  6  Sim.  333; 
but  see,  contra^  Sanquirico  v.  Benedetti,  I  Barb.  315;  HamhUn  v.  Dinneford^ 
2  Edw.  Ch.  529;  and  see  13  How.  Pr.  571. 

27.  Specific  Breaches. — In  an  action  to  enjoin  for  breach  of  covenant, 
the  injunction  will  only  be  extended  to  breaches  as  to  which  the  plaintiffs 
show  that  they  require  protection.  General  words  prohibiting  any  act  and 
breach  of  the  covenants  should  not  be  inserted;  for  the  court  does  not  without 
necessity  presume  there  wiU  be  a  violation  of  the  covenants:  Earl  cf  Mex- 
borough  V.  Bower,  7  Beav.'127.  Where  the  breaches  of  an  agreement  are 
numerous,  and  from  the  nature  of  the  case  the  plaintiff  would  be  able  to  give 
evidence  of  but  few  of  them,  he  may  be  allowed  an  injunction:  Niagara  FaU& 
Intern,  Bridge  Co.  v.  Great  West.  Railroad  Co.,  39  Barb.  212.  Thus,  a  cov- 
enant to  stop  all  trains  at  a  certain  station  will  be  enforced  by  injunction: 
Lindsay  v.  QU  N.  R.  R.  Co.,  19  Eng.  L.  &  Eq.  87;  10  Hare,  664.  But  an  in- 
junction will  not  be  granted  to  enforce  or  protect  an  illegal  contract:  Bennett 
V.  Am.  AH  Union,  5  Sand.  631;  MoU  v.  United  States  Trust  Co.,  19  Barb.  568. 

Jfo.  916. 
Against  Resuming  Practice  after  Having  Sold  Business. 

From  practicing  as  an  attorney  or  solicitor  in  any  part  of 

,  either  in  his  own  name  or  the  name  of  any  other 

person;  and  from  endeavoring  to  induce  any  persons  who 
were  the  clients  of  A.  &  B.  to  cease  or  abstain  from  em- 
ploying B.  &  G.  as  their  attorneys  or  solicitors,  and  to  cease 
the  practice  of  the  law  in  any  manner  in  the  said  Town 
of 

28.  Covenants  of  Trade.— And  if  a  party  covenants  that  he  will  not 
carry  on  his  trade  within  a  certain  distance,  or  in  a  certain  place,  within 
vhioh  the  other  party  carries  on  the  same  trade,  a  court  of  equity  will  restrain 
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the  party  from  breaking  the  agreement  so  made:  2  Story's- Eq.  Juris.,  sec. 
722,  a;  5  Jur.  (N.  S.)  1,381;  3  Beav.  304;  1  Johns.  Eng.  446.  But  this  is 
allowed  because  of  the  utter  uncertainty  of  any  calculation  of  damages:  2 
Story's  Eq.  Juris.,  sec.  722,  a.  So  if  the  contract  names  a  penalty,  injunction 
cannot  be  granted,  but  the  party  aggrieved  must  sue  for  the  penalty,  even  if 
defendant  be  insolvent:  Vincent  v.  King,  13  How.  Pr.  238.  Not  so  in  England: 
See  OiUs  v.  HaH,  5  Jur.  (N.  S.)  1,381;  Nichols  v.  Strethn,  7  Beav.  42. 

29.  Covenants  of  Trade. — A  contract  not  to  engage  or  practice  in  a  busi- 
ness is  violated  by  acting  as  an  employee  in  such  business,  and  such  violation 
will  be  enjoined:  Rof/e  v.  Rol/e,  15  Sim.  90.  Contracts  in  restraint  of  trade 
were  regarded  with  great  disfavor  by  the  common  law:  See  Parsons  on  Con- 
tracts, voL  ii.,  p.  254,  n.  But  the  doctrine  as  generally  held  is  limited  to 
this:  That  a  covenant  not  to  exercise  a  trade,  etc.,  anywhere,  is  void,  but  a 
covenant  against'  the  same,  limited  to  a  reasonable  extent  of  district,  within 
which  competition  would  be  possible,  is  valid:  2  Pars,  on  Cont.  254.  A  dis- 
tinction has  been  drawn  between  a  trade  and  a  profession:  Wkittdker  v.  How€t 
3  Beav.  394;  and  in  this  case  a  covenant  not  to  practice  law  in  Great  Britain  was 
held  valid,  though  not  without  some  hesitation.  A  covenant  against  violatipn 
of  the  law  and  policy  of  the  state,  for  example,  the  Sunday  law,  should  be 
peculiarly  favored:  2  Bosw.  578. 

Jfo.  917. 
Againtt  Carrying  on  Buainess  Forbidden  by  Lease. 

From  carrying  on  the  hardware  business,  or  selling  hard- 
ware in  the  store  No ,   Street,  in  the  City  of 

;  and  from  conducting  therein  any  business  other 

than  [state  what]. 

30.  Inconaifltent  ReUefB. — ^A  landlord  cannot  demand  an  injunction 
against  a  breach  of  covenant,  in  the  same  action  in  which  he  demands  a  for- 
feiture of  the  lease.  Such  reliefs  are  inconsistent:  Linden  v.  Hepburn,  3 
Sandf.  668;  S.  C,  5  How.  Pr.  188.  In  chancery,  a  bill  for  injunction  in  such 
case  must  waive  forfeiture  and  penalty:  3  Atk.  457. 

31.  iDJunction  Ides* — For  violation  of  the  covenant  in  a  lease  not  to  use 
the  demised  premises  for  certain  purposes,  injunction  lies:  Dodge  v.  Lambert, 
2  Bosw.  570;  Howard  v.  ElUs,  4  Sand.  369.  And  so  erven  if  it  is  a  mere  mat- 
ter of  taste:  Steward  v.  Winters,  4  Sand.  Ch.  590.  But  a  covenant  to  carry 
on  a  particular  business  cannot  be  enforced  by  injunction:  Hooper  v.  Broder- 
iek,  11  Sim.  49.  But  the  tenant  may  be  restrained  from  doing  or  permitting 
anything  to  be  done,  which  will  prevent  the  premises  from  being  used  for 
such  purposes:  Id.  A  covenant  or  agreement,  restricting  the  use  of  any 
lands  or  tenements,  in  favor  of  other  lands,  creates  an  easement,  without 
regard  to  any  priority  or  connection  of  title  or  estate  in  the  two  parcels  or 
their  owners:  2  Phill.  774;  9  Sim.  196;  10  Id.  35;  15  Id.  377;  23  Barb.  153; 
8  Paige,  351;  Oibert  v.  PeUler,  38  Barb.  488. 

^o.  918. 

Against  Removing  Fixtures, 

From  removing  or  causing  to  be  removed  from  the  prem- 
ises hereinafter  described  any  out-house,  shed,  building  or 
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addition,  timber,  building  mateiials,  or  fixturoB  of  any  kind 

or  character.     Said  premises  are  known  as ,  at , 

and  described  as  follows:  [Description.] 

32.  Miaiiae  of  FremlBes.—  Tenant  will  be  restrained  from  pulling  down 
a  house  leased  to  him,  and  building  another  on  its  site,  against  the  will  of  bis 
landlord,  without  regard  to  the  question  whether  such  change  would  be  an 
improvement  or  an  injury  to  the  premises:  18  Beav.  78. 

33.  Removal  of  Building. — An  injunction  will  not  be  granted  to  a  land- 
lord to  restrain  tenants  from  removing  a  house,  upon  the  ground  that  the 
security  for  the  rent  will  be  impaired  by  the  removal,  even  though  there  is 
an  express  covenant  in  the  lease  that  the  buildings  on  the  land  shall  stand  as 
security  for  the  rent,  unless  it  appears  that  by  the  removal  of  the  building 
the  security  will  be  left  inadequate:  Perrine  v.  Maraden,  34  Cal.  14. 

34.  Removal  of  Crop.— Where  the  petition  set  forth  a  lease  and  con- 
tract to  pay  in  kind,  a  refusal  to  pay  rent»  and  an  allegation  of  removing  the 
crop  with  intent  to  defraud  the  plaintiff  of  his  rent,  and  a  prayer  for  injunc- 
tion: Held,  that  the  injunction  could  not  issue,  unless  plaintiff  averred  the 
insolvency  of  defendant,  or  an  inability  to  make  the  rent  on  attachment  or 
execution:  Gregory  v.  Hay,  3  CaL  334. 

J^O.   919. 
AgaimA  Under-Letting, 

For  granting  or  making,  or  contracting  to  grant  or  make, 
any  lease,  under-lease,  or  assignment  of  any  part  of  the 
premises  [designating  them]  demised  by  E.  F.  to  Q.  H., 

by  a  lease  dated  on  the day  of ,  187 . ,  and  from 

granting  or  conveying  the  same  in  any  manner  or  form,  or 
by  any  means. 

n.      OOBPORATIONS  ENJOINED. 

Jio,  920. 

'    Against  Transfer  qf  Stock. 

From  selling  or  transferring  or  issuing  other  stock  there- 
for to  one  '*  A.  B."  or  to  any  other  person, shares  of 

the  capital  stock  of  the Company,  which  is  standing 

on  the  books  of  the  said  company,  in  the  name  of ; 

and  the  said  company  in  like  manner,  to  be  restrained  from 
permitting  or  making  any  sale,  by  public  auction  or  other- 
wise, of  said  stock,  or  any  part  thereof,  or  from  transferring 
the  same  on  the  books  of  said  company,  in  any  manner  or 
by  any  means  or  at  all. 

35.  Corporation  Suspended. — An  injunction  to  8a8X)end  the  general 
and  ordinary  business  of  a  corporation  shall  not  be  granted  except  by  the 
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court  or  a  judge  thereof;  nor  shall  it  be  granted  without  due  notice  of  the 
application  therefor  to  the  proper  officers  or  managing  agent  of  the  corpora- 
tion, except  when  the  people  of  this  state  are  a  party  to  the  proceedings: 
Cal.  Code  C.  P.,  sec.  531;  N.  Y.  Code,  sec.  224.  A  court  of  equity  has  no 
jurisdiction  over  corporations,  for  the  purpose  of  restraining  their  operations 
or  winding  up  their  concerns.  Snch  court  may  compel  the  officers  of  the 
corporation  to  account  for  any  breach  of  trust,  but  the  jurisdiction  for  this 
purpose  is  over  the  officers  personally,  and  not  over  the  corporation:  NecUl 
▼.  HiU,  16  CaL  145;  SocUt^  Praneaise,  etc,,  v.  The  Fifteenth  District  CouH, 
eic,  CaL  Sup.  Court,  Deo.  11,  1878;  consult  9  N.  Y.  263;  10  Abb.  Pr.  144;  5 
Id.  47;  15  How.  Pr.  428;  10  Id.  476;  9  Abb.  Pr.  254;  7  Id.  179;  19  Eng.  L. 
&  Eq.  307.  As  to  restraining  the  payment  of  dividends,  see  5  Abb.  Pr.  279; 
1  Macn.  &  Gor.  689. 

36.  Ferry  Right  —A  ferry  owner,  prevented  from  obtaining  a  renewal  of 
bis  license,  either  by  the  incompetency  or  refusal  of  the  supervisors  to  act  in 
the  premises,  has  a  right  to  an  injunction  to  restrain  another  party  from  run- 
ning a  ferry  under  an  illegal  license  granted  by  the  county  judge,  within  a 
mile  of  the  first  established  ferry:  Chard  v.  Stone,  7  CaL  117. 

37.  Foreign  Corporations. — The  courts  of  this  state  will  not  grant  in- 
junctions to  suspend  the  corporate  franchises  of  a  foreign  corporation:  Way 
v.  Keyport  Steamboat  Co,,  16  Abb.  Pr.  320.  Nor  will  they,  upon  motion  for 
a  preliminary  injunction,  decide  a  question  involving  a  forfeiture  of  corporate 
rights,  unless  it  appear  from  the  papers  that  serious  injury  will  follow  the 
refusal:  People  v.  Harlem  Bridge  Co.,  1  Abb.  Pr.  (N.  S.),  169.  But  directors 
may  be  restrained  from  committing  fraudulent  acts  charged:  Howe  v.  Deuel, 
43  Barb.  505. 

• 

38.  Iiaying  out  Road. — ^An  order  of  a  board  of  supervisors,  laying  out  a 
road  which  is  unconstitutional  and  null  and  void  upon  its  face,  does  not  affect 
or  cloud  the  title  to  the  land  over  which  it  passes,  and  an  injunction  will  not 
be  granted  to  restrain  the  carrying  of  the  order  into  effect,  but  the  party  will 
be  left  to  his  remedy  at  law:  Leach  v.  Day,  27  CaL  643;  see,  also,  CaL  Civ. 
Code,  sec.  3423,  subd.  7. 

39.  Railroad  Company. — ^When  a  railroad  company  is  authorized  to 
construct  a  road  and  to  take  private  property,  upon  the  performance  of  cer- 
tain conditions  precedent,  their  entry  for  such  purposes  is  a  proper  subject 
for  an  injunction,  if  the  condition  is  not  performed:  Bonaparte  v.  Camden 
and  Amhoy  R,  R.  Co.,  Baldw.  205.  Injunction  was  granted  to  prevent  a 
change  of  the  gauge  of  a  railroad:  Columbua,  etc,,  R,  R,  Co,  v.  Indianapolis, 
etc.,  R.  R.  Co,,  5  McLean,  450. 

40.  Stock,  Sale  not  Enjoined. — The  trustees  of  a  mining  corporation 
will  not  be  enjoined  from  selling  stock  for  unpaid  assessments,  in  cases  where 
the  assessment  is  levied  for  the  purpose  of  paying  the  proper  and  legal  ex- 
penses of  the  company,  if  the  assessment  does  not  exceed  the  amount  allowed 
by  law:  Sullivan  v.  Triut\fo  O,  and  S,  M,  Co,,  29  CaL  585. 
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m.  IN  creditors'  suits. 


J{o.  921, 

Against  Selling  and  Conveying  Property, 

From  selling  or  conveying,  by  deed  or  otherwise,  the  fol- 
lowing described  property  [describe  it],  or  selling,  convey- 
ing, or  otherwise  transferring  or  incumbering  any  real  or 
personal  property  held  by  you  in  trast,  or  otherwise  acquired, 
received  or  obtained  from,  by  or  through  [state  how,  or 
through  whom,  showing  trust  property  or  otherwise]. 

41.  CoUecting  Money. — Under  the  ordinary  in  junction  in  a  creditor's 
suit,  it  is  a  contempt  to  coUect  money  earned  before  service  of  the  injunction, 
and  apply  it  to  debts  contracted  for  family  supplies:  Taggard  v,  Talcott,  2 
Edw.  628. 

42.  Ezeoutioii. — A  court  of  equity  will  take  jurisdiction  of  a  bill  for  an 
injunction,  filed  by  attaching-creditors  of  an  insolvent,  to  restrain  proceedings 
on  execution  against  the  property  attached  under  a  judgment  against  the 
debtor,  in  favor  of  another,  alleged  to  have  been  obtained  by  fraud,  where  all 
the  material  allegations  of  the  bill,  except  fraud,  are  admitted:  Heyneman  v. 
Dannenberg,  6  Cal.  376.  It  would  be  requiring  the  creditors  to  do  a  vain  act 
to  compel  them  to  await  their  judgment  at  law  and  a  retuni  of  execution,  when 
it  is  admitted  that  the  only  effect  would  be  a  return  of  nulla  bona,  and  the 
property  attached  would,  in  the  meantime,  have  passed  to  innocent  purchasers 
on  execution  sale  under  the  judgment:  Id. 

43.  Ezeoutora  and  Adminiatrators. — An  injunction  may  be  granted  at 
the  instance  of  parties  claiming  to  be  preferred  creditors  of  an  estate,  to  pre- 
vent an  executor  or  administrator  from  making  distribution  of  assets,  or  re- 
moving them  beyond  the  jurisdiction  of  the  court:  Oreen  v.  Hanberi'y,  2  Brock. 
Marsh.  403;  compare  WiUon  v.  BarstabU,  1  Cranch  C.  Ct.  394. 

44.  May  Proceed  to  Judgment.— It  seems  that  the  debtor  would  not 
be  prevented  by  it  from  proceeding  to  judgment,  in  a  suit  commenced  before 
the  injunction:  Parker  v.  Wahertian,  10  Paige,  485.  Nor  is  his  act,  in  suing 
for  a  trespass,  of  itself  a  breach  of  the  injunction:  Hudson  v.  Pleta,  11  Id.  180. 

45.  Novation. — Merely  carrying  into  effect,  by  procuring  novation,  a  pre- 
vious assignment  of  a  right  of  action,  is  not  a  breach  of  the  injunction  in  a 
creditor's  suit:  Richardson  v.  Ruat,  9  Paige,  243;  to  similar  effect  is  Ireland 
V.  SmUfi,  3  How.  Pr.  244. 

46.  Sale  of  Property. — The  right  of  a  party  to  enjoin  a  sale  of  his  prop- 
erty for  another's  debt  is  not  denied,  and  is  supported  by  several  decisions  of 
the  supreme  court:  Hickman  v.  G*Neal,  10  CaL  294;  Ford  v.  Migby,  Id.  449. 

Jfo.  922. 

Against  Transferring  AbucIs. 

From  selling,  assigning,  transferring,  pledging,  or  other- 
wise disposing  of  any  of  his  property,  except  what  is  by  law 
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exempt  from  execution;  or  from  in  any  manner  interfering 
therewith  until  the  farther  order  of  the  Court. 

47.  Fraudulent   Disposition   of  Property An  injunction  may  be 

granted,  restraining  fraudulent  disposition  of  property:  Reubens  y.  Joel,  13 
N.  Y.  488;  Alalcom  v.  Miller,  6  Id.  456;  Pomeray  v.  Jlindmarsh,  5  Id.  438; 
Dickinaon  v,  Benham,  10  Abb.  Pr.  391.  But  an  injunction  granted  for  this 
purpose  cannot  restrain  the  defendant  from  disposing  of  his  property  in  a 
proper  manner,  but  only  from  doing  so  with  intent  to  defraud  his  creditors: 
Brewster  v.  Hodges,  1  Duer,  610.  And  an  injunction  was  modified  (see  25 
Barb.  408)  by  inserting  the  words  '*' with  intent  to  defraud,  etc.,"  but,  query, 
whether  this  is  not,  as  far  as  movables  are  concerned,  a  mere  bruium  fulmen. 
As  to  transfer  of  property  generally,  see  Reubens  v.  Joel,  13  K.  Y.  488,  492; 
overruling  MoU  v.  Dunn,  10  How.  Pr.  225;  see  Moran  v.  Dawes,  Hopk.  365. 
Of  specific  personal  property:  Erpstein  v.  Berg,  13  How.  Pr.  92;  Fvrniss  v. 
Brown,  8  Id.  63;  but  see  28  Barb.  542.  As  to  transfer  of  stock:  People  v. 
ParUr  Vein  Co.,  10  How.  Pr.  187. 

48.  Offer  to  SelL — An  offer  to  sell  goods  is  not  a  violation  of  an  injunc- 
tion against  the  sale  or  parting  with  the  control  of  them,  but  it  may  be  good 
cause  for  appointing  a  receiver:  TyUr  v.  Poppe,  4  Edw.  430. 

Jfo.  923. 

Agamsl  Transferring  Negotiable  Paper, 

From  indorsing,  assigning,  or  in  any  way  transferring  [de- 
Bcribe  note  or  bill]  a  promissory  note  drawn  by  A.  B.  in 

favor  of  the  above-named  G.  D.,  for dollars  in  gold 

coin,  bearing  date  the day  of ,  187 . . ,  and  pay- 
able  monfchs  after  said  date,  and  accepted  by  the  said 

CD. 

49.  Negotiable  Securities. — If  an  action  for  an  equitable  set-off  is  main- 
tainable, an  injunction  lies  to  prevent  one  party  who  holds  a  negotiable  note 
from  disposing  of  it:  Schieffelin  v.  Hawkins,  1  Daly,  289;  Osborne  v.  Bank  of 
United  States,  9  Wheat.  738.  As  to  the  transfer  of  bonds,  notes,  etc.,  see 
StaU  of  Illinois  v.  DelafieUi,  8  Paige,  527;  2  Hill,  177;  approved  in  16 ;N.  Y. 
137. 

IV.      IN  LEGAL  PROCEEDINGS. 
To  Restrain  Proceedings  at  Law — On  Contract, 

To  restrain  the  defendant  from  proceeding  farther  in  his 

action  at  law  against  the  above-named ,  upon  the  bond 

of  the  said  A..  B.,  dated  the day  of ,187. .,  and 

from  instituting  or  proceeding  in  any  new  or  other  action  at 
law  upon  such  bond;  and  from  commencing  any  action  or 
actions  against  the  plaintiff  for  the  recovery  of  [designating 
the  alleged  debt.] 
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50.  Bringing  Stilt — An  order  of  injunction,  whereby  the  bringing  of  an 
action  is  restrained,  will  be  reversed,  notwithstanding  an  injunction  bond  has 
been  given:  King  v.  Hall^  5  Cal.  82.  The  prosecution  of  a  suit  at  law  against 
the  heirs  is  not  a  violation  of  an  injunction  restraining  the  creditor  from 
bringing  suit  against  the  executors  for  the  debt:  Dale  v.  RosevtU,  1  Paige,  35. 
The  conunon  order  for  an  injunction  in  an  interpleading  suit  is  irregular,  if  it 
does  not  make  the  issuing  of  the  injunction  dependent  on  the  payment  of  the 
money  into  court:  PauUv.  Von  MeUe,  8  Sim.  327.  Particular  cases  in  which 
injunctions  to  restrain  the  prosecution  of  actions  have  been  granted  or  re- 
fused: Nixdorfv.  Smith,  16  Pet.  132;  Oqinesv,  Nicholson,  9 How.  U.S.  356; 
Towne  v.  Smith,  1  Woodb.  &  M.  115;  Fremont  v.  Merced  Mining  Co.,  I  McAlL 
267;  see  CaL  Civ.  Code,  sec.  3423,  subd.  1. 

51.  Enjoining  Counsel — In  an  action  brought  to  restrain  proceeding?  at 
law,  it  is  improper  to  enjoin  the  counsel  employed  in  those  proceedings,  un- 
less something  more  is  alleged  against  him  than  the  prosecution  of  his  client's 
rights:  Lord  WeUe^ley  v.  Earl  qf  Momington,  11  Beav.  180;  Davis  v.  Mayor 
of  New  York,  1  Duer,  451. 

52.  Limitation. — When  the  commencement  of  an  action  is  stayed  by  in- 
junction or  statutory  prohibition,  the  time  of  the  continuance  of  such  injunc- 
tion or  prohibition  is  no  part  of  the  time  limited  for  the  commencement  of 
the  action:  Cal.  Code  C.  P.,  sec.  356. 

53.  'When  Injanotlon  Lies. — An  injunction  operates  to  restrain  not 
only  the  party  enjoined,  but  other  courts  on  the  ground  of  judicial  comity: 
Engels  v.  Lubeek,  4  Cal.  31.  An  injunction  cannot  be  granted  affecting  the 
rights  and  interests  of  parties  who  have  no  opportunity  of  being  heard,  and 
who  are  not  secured  by  such  bond  as  would  compensate  them  for  the  injury 
and  loss  they  might  sustain  in  case  the  writ  was  improperly  issued:  Patterson 
y.  Yuba  County,  12  CaL  105.  Injunction  should  never  be  permitted  to  issue 
when  it  is  even  suspected  that  it  will  be  prostituted  to  the  unworthy  purpose 
of  delaying,  vexing,  and  harassing  suitors  at  law,  in  the  prosecution  of  their 
claims:  Truly  v.  Wanzer,  5  How.  U.  S.  141.  Fraud  and  collusion  in  procur- 
ing the  circuit  court  to  exercise  jurisdiction  of  an  action  is  good  ground  for 
granting  an  injunction  to  restrain  its  prosecution:  Sawyer  y,  QUX,  3  Woodbu 
&  M.  97;  16  How.  Pr.  246;  Van  Vlecky.  Clark,  38  Barb.  316;  24  How.  Pi-. 
190.  Proceedings  will  not  be  restrained  in  any  state  court  having  jurisdic- 
tion in  law  and  equity  so  that  full  justice  can  be  done  therein:  6  Sandf.  612; 
6  Abb.  Pr.  55,  156;  14  How.  Pr.  178;  but  see  25  Barb.  631;  5  Abb.  Pr.  410; 
generally,  10  How.  Pr.  244;  11  How.  Pr.  366;  13  How.  Pr.  16;  19  Barb.  569. 
One  district  court  has  no  jurisdiction  to  enjoin  a  judgment  rendered  in 
another  district  court.  The  fact  that  the  judge  of  the  court  where  the  judg- 
ment sought  to  be  enjoined  was  rendered,  is  disqualified  from  sitting  in  the 
case,  does  not  constitute  an  exception  to  the  rule:  Flaherty  v.  KeUy,  51  Cal. 
145. 

JVo.  925. 

Against  Entering  Confession  qf  Judgment, 

From  entering  up  judgment  on  a  warrant  of  attorney  £or 
statement  of  confession],  executed  by  the  plaintiff  to  the 
defendant  [or  otherwise  naming  the  parties],  and  dated  on 
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or  about  the   day  of  ,  187  ,  and  from  com- 
mencing any  proceedings  thereon. 

54.  Adequate  Remedy  at  La'W. — A  court  of  equity  will  not  enjoin  the 
execntion  of  a  judgment  at  law,  upon  grounds  of  which  the  party  might  have 
availed  himself  to  defeat  the  action  at  law:  Truly  v.  Warner,  5  How.  U.  S. 
141.  Where  a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  a  judg- 
ment at  law,  obtained  upon  a  promissory  note,  and  the  bill  did  not  allege  that 
adequate  relief  could  not  be  had  at  law,  nor  did  it  show  the  necessity  of  in- 
terference by  a  court  of  equity  to  obtain  a  discovery,  the  bill  must  be  dis- 
missed. Hunger  ford  v.  Sigerson,  20  How.  U.  S.  156.  An  injunction  will  not 
be  sustained  to  stay  proceedings  under  a  judgment  obtained  by  neglect  of  a 
party  or  counsel,  where  if  the  neglect  were  excusable,  full  relief  might  have 
been  had  on  motion  in  the  original  action:  Borland  v.  Thornton,  12  Cal. 
440.  Where  a  party  failed  to  obtain  the  proper  certificate  of  the  referee,  re- 
lying on  the  verbal  assurance  of  the  attorney  on  the  other  side  that  he  would 
agree  to  a  statement,  such  party  cannot  be  considered  free  from  fault  and  neg- 
ligence, and  he  is  not  in  a  position  to  invoke  the  aid  of  a  court  of  equity  to 
enjoin  a  judgment  obtained  against  him:  Plielps  v.  Peabody,  7  CaL  50. 

55.  Attachment  Creditore. — A  prior  attaching  creditor,  whose  attach- 
ment has  been  levied  on  the  personal  property  of  the  defendant,  cannot  after 
the  recovery  of  a  judgment,  be  enjoined  from  selling  the  property  attached, 
under  execution,  at  the  suit  of  a  junior  attaching  creditor  unless,  for  a  suffi- 
cient consideration,  he  has  bound  himself  to  the  junior  attaching  creditor  not 
to  do  so  but  to  pursue  some  other  course,  to  depart  from  which  would  result 
in  irreparable  mischief  to  the  plaintiff:  Domec  v.  Stearns,  30  Cal.  114. 

56.  Confession  of  Judgment. — As  to  necessity  of  a  special  clause  re- 
straining confession  of  judgment,  etc.,  compare  McCredie  v.  Senior,  4  Paige, 
378;  BoM  v.  Clussman,  3  Sandf.  676;  Fenner  v.  Sanborn,  37  Barb.  610. 

57.  Execution  Restraining. — An  injunction  may  be  granted  against 
levying  an  execution  upon  particular  articles  not  properly  subject  to  it,  al- 
though it  may  not  be  proper  to  enjoin  all  proceedings  on  the  execution:  Saw- 
yer  v.  QUI,  3  Woodb.  ft  M.  97.  Particular  cases  where  injunctions  against 
proceedings  on  execution  have  been  granted  or  refused:  Amia  v.  Myers,  16 
How.  U.  S.  492;  Downer  \.  BrackeU,  21  Vt  599;  Prout  v.  Gibson^  1  Cranch 
C.  Ct.  389;  Baker  v.  Olover,  2  Id.  682. 

Sa  Eacecution — Sale  Under.— Courts  of  equity  are  ever  ready  to  grant 
relief  from  sales  made  upon  their  decrees,  where  there  has  been  irregularity 
in  the  proceedings,  rendering  the  title  defective,  as  well  when  the  purchaser 
or  parties  interested  have  been  misled  by  a  mistake  of  law  as  to  the  operation 
of  the  decree,  as  when  the}'  have  been  misled  by  a  mistake  of  fact  as  to  the 
condition  of  the  property  or  estate  sold,  provided  application  be  made  to 
them  in  suits  in  which  such  decrees  are  entered  within  a  reasonable  time,  and 
the  relief  sought  will  not  operate  to  the  prejudice  of  the  just  rights  of  others: 
Goodenow  v.  Mwer,  16  Cal.  470.  The  nature  and  extent  of  the  relief  in  such 
cases  are  matter  resting  veiy  much  in  the  sound  discretion  of  the  court.  As 
a  general  rule,  the  purchaser  will  be  released  and  a  resale  ordered,  or  such 
new  or  additional  proceedings  directed  as  may  obviate  the  objections  arising 
from  those  originally  taken,  when  the  consequences  of  the  mistake  are  such 
that  it  would  be  inequitable,  either  to  the  purchaser  or  the  parties,  to  allow 

Esfox,  yoL.in~8 


114  INJUNOnON. 

the  sale  to  stand.  But  when  the  relief  is  sought  in  one  action  from  a  pur- 
chase made  upon  a  mistake  of  law  as  to  the  effect  of  a  decree  rendered  in 
another  action,  it  seems  that  the  ordinary  rule  as  to  mistake  of  law  should  ap- 
ply, and  from  such,  courts  of  equity  seldom  relieve:  Id.'  A  sheriff  may  be 
enjoined  from  selling  real  property  belonging  to  the  wife  under  an  execution 
against  the  husband:  Alveraon  v.  Jones  and  Bogardus,  10  CaL  9;  see,  also, 
Englund  v.  Lewis,  25  CaL  337;  Ford  v.  Righy,  10  Cal.  449;  and  Pixleyv.  Hug- 
gings,  15  Id.  127. 

59.  Execution  and  Judgment  Void. — If  a  judgment  upon  which  an 
execution  issues  and  the  execution  itself  are  void  upon  their  face,  an  injunc- 
tion will  not  be  granted  to  restrain  a  sale  of  property  levied  on  under  the 
execution,  or  the  issuing  of  any  other  execution  on  the  judgment:  Sanchez  v. 
Carriaga,  31  Cal.  170.  A  complaint  to  enjoin  the  sale  of  property  under  an 
execution,  and  the  issuance  of  another  execution  on  the  judgment,  is  devoid 
of  equity,  which  only  avers  that  the  judgment  and  execution  are  void  on 
their  face,  and  the  insolvency  of  one  of  the  defendants:  Id.  The  improper 
issuance  of  a  second  execution  is  no  ground  for  equitable  interference.  Such 
irregularities  must  be  corrected  by  the  court  issuing  the  writ. 

60.  Injury  Irreparable. — Defendant,  as  coroner  and  acting  sheriff,  levied 
on  and  advertised  for  sale  all  the  right,  title  and  interest  of  T.  in  certain 
horses  and  cattle  in  the  hands  of  a  receiver  appointed  in  a  suit  between  J. 
and  T.,  as  partners:  Held,  that  the  plaintiff  was  not  entitled  to  an  injunction 
restraining  the  sale,  unless  the  injury  would  be  irreparable,  and  this  must 
appear  by  a  clear  showing  of  plaintiff's  right  to  the  property  and  defendant's 
insolvency;  More  v.  Ord,  15  Cal.  206. 

61.  Judgments,  when  Enjoined. — All  proceedings  to  enjoin  judgment 
must  issue  from  the  court  having  the  control  of  such  judgment:  Gorham  v. 
Toomey,  9  Cal.  77;  see  Flaherty  v.  Kelly,  51  Id.  145.  To  authorize  the  in- 
terposition of  a  court  of  chancery  to  enjoin  a  judgment  at  law,  on  the  ground 
of  newly  discovered  facts,  the  proceedings  must  be  taken  by  the  defendant 
in  the  judgment  at  law:  Mulford  v.  Cohn,  18  Cal.  42.  Courts  of  equity  will 
not  interfere  to  enjoin  a  judgment  not  manifestly  wrong,  simply  because  of 
a  defect  in  the  evidence:  Pico  v.  Sunol,  6  CaL  294.  They  will  only  interfere 
to  enjoin  a  judgment  at  law  rendered  against  a  party  by  reason  of  fraud  or 
accident,  unmixed  with  any  fault  or  negligence  of  himself  or  his  agents.  Any 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judgment 
at  law,  and  of  which  a  party  could  not  have  availed  himself  in  a  court  of  law, 
or  of  which  he  might  have  availed  himself  at  law,  but  was  prevented  by  fraud 
or  accident,  unmixed  with  any  fault  or  negligence  in  himself  or  his  agents, 
will  authorize  a  court  of  equity  to  restrain  the  adverse  party  by  injunction 
from  availing  himself  of  the  judgment  obtained  at  law:  Marine  Ins.  Co.  v. 
Hodgson,  7  Cranch,  332;  Truly  v.  Wanzer,  5  How.  U.  S.  141.  Where  a  ver- 
dict has  been  obtained  at  law  against  a  defendant,  and  he  has  neglected  to 
apply  for  a  new  trial  within  the  time  appointed  by  the  proper  court  of  law, 
courts  of  equity  will  not  entertain  a  bill  for  an  injunction  on  the  ground  that 
the  original  demand  was  unconscientious:  Phelps  v.  Peabody,  7  Cal.  50.  If 
a  party  enters  judgment  for  too  much,  or  before  the  whole  amount  is  due,  it 
is  not  conclusive  but  only  prima  facie  evidence  of  fraud  to  avoid  the  judg- 
ment: Patrick  v.  MorUader,  13  CaL  442;  overruling  Taaffe  v.  Josephson,  7 
CaL  356.     Proceedings  upon  a  judgment  may  be  enjoined  as  to  a  part,  and 
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allowed  to  proceed  as  to  the  residue:  Dunlap  v.  SteUorit  4  Mas.  349.  Par- 
ticalar  cases  in  which  proceedings  on  judgments  have  been  restrained:  Swan 
V.  Bank  of  United  States,  2  Brock.  Marsh.  293;  Greenlea/v.  Mafier,  2  Wash. 
C.  Ct.  393.  A  bill  to  enjoin  proceedings  upon  a  judgment  at  law  is  not  in 
general  considered  an  original  bill:  Simms  v.  Guthrie,  9  Cranch,  19,  25;  Dunn 
V.  Clarke,  8  Pet.  1;  Williams  v.  Byrne,  Hempst.  472.  If,  however,  new 
parties  are  introduced,  and  different  interests  involved,  it  will  be  regarded  as 
being,  to  that  extent,  an  original  bill:  Id. 

62.  Mortgage  Lien. — Plaintiff  has  a  deed  of  property  from  H.  and  P. 
Subsequently,  N.,  execution-creditor  of  H.  and  P.,  causes  the  sheriff  to  levy 
on  the  property.  Plaintiff  files  his  bill  to  restrain  the  sale,  as  casting  a  cloud 
on  his  title.  Court  below  found  plaintiff's  deed  to  be  in  effect  a  mortgage: 
Held,  that  the  bill  must  be  dismissed;  that  the  purchaser  at  the  sheriff's  sale 
would  only  acquire  the  interest  of  the  judgment-debtors,  H.  and  P. ;  that 
plaintiff's  rights,  as  mortgagee,  would  be  unaffected  by  the  sale,  and  hence 
there  is  no  necessity  for  equity  to  interfere  in  his  behalf:  Purdy  v.  Irwin,  18 
CaL  350.  Plaintiff  purchased  certain  property  under  a  sale  on  a  decree  fore- 
closing a  mortgage  executed  by  one  Pender,  to  which  decree  all  persons  in 
interest  were  parties,  among  them  defendants  here.  The  interest  of  defend- 
ants Wemple  and  Pender  was  foreclosed  in  the  usual  form.  Plaintiff  seeks 
to  enjoin  a  sale  of  the  premises  under  a  decree  in  favor  of  Wemple  against 
Pender,  to  enforce  a  mechanics'  lien.  Plaintiff  was  not  a  party  to  the  suit  of 
Wemple  v.  Pender,  and  has  not  yet  got  a  sheriff's  deed:  Held,  that  an  injunc- 
tion does  not  lie;  that  plaintiff  is  but  the  purchaser  of  an  equity,  the  decree 
of  foreclosure  not  cutting  off  the  rights  of  the  mortgagor,  Pender;  that  he, 
being  entitled  to  possession  until  the  sheriff's  deed,  and  also  having  the  equity 
of  redemption,  could  dispose  of  this  right,  and  it  might,  under  our  statute, 
be  sold  for  his  debts;  that  if  he  chose  to  recognize  the  validity  of  Wemple's 
lien,  or  its  enforcement,  or  sale  under  judgment,  plaintiff  cannot  complain, 
his  rights  not  being  affected  by  the  proceedings,  as  he  was  not  a  party:  Maco- 
rich  V.  Wemple,  16  Cal.  104. 

63.  Ne'w  Trial. — Where  a  party  moves  for  a  new  trial  and  fails,  he  can- 
not on  the  same  facts  go  into  equity  to  enjoin  the  judgment  rendered:  Collins 
V.  Butler,  14  Cal.  223.  Nor  in  any  case  where  the  remedy  by  motion  in  the 
other  court  is  ample:  Imlay  v.  Carpentier,  Id.  173;  AUlrich  v.  Stephens,  49 
Id.  676.  Or  the  facts  were  known  and  might  have  l)een  interposed  as  a  de- 
fense: Beaudry  v.  Fetch,  47  Id.  183.  As  to  what  a  bill  or  complaint  for  new 
trial  must  show,  see  Mufford  v.  Cohn,  18  Id.  46;  French  v.  Oamer,  7  Porter, 
552;  Duncan  v.  Lyon,  3  Johns.  Ch.  351. 

64.  Ftircliase-money  of  Land. — An  injunction  will  not  lie  to  restrain 
the  collection  of  a  judgment  against  the  plaintiff,  on  the  ground  that  the 
judgment  was  for  a  balance  of  purchase-money  of  land  under  covenant  for  a 
good  title,  while  in  fact  the  grantor  had  no  title,  so  long  as  the  purchaser 
against  whom  the  judgment  was  taken,  and  who  seeks  to  enjoin  it,  remains 
in  possession:  Jackson  v.  Norton,  6  Cal.  187.  A  bill  in  chancery  filed  by  the 
purchaser  of  land  against  his  vendor,  to  restrain  the  collection  of  purchase- 
money  upon  the  two  grounds  of  want  of  title  in  the  vendor,  and  his  subse- 
quent insolvency,  without  charging  fraud  or  misrepresentation,  cannot  be 
sustained:  Patton  v.  Taylor,  7  How.  U.  S.  132;  Relief  will  not  be  given  on 
the  ground  of  fraud,  unless  it  be  made  a  distinct  allegation  in  the  bill,  so 
that  it  may  be  put  in  issue  in  the  pleadings:  Id. 
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65.  Vendor's  Lien. — A  vendor  of  real  estate  made  a  conveyance  of  it  to 
the  vendee,  leaving  a  balance  of  the  purchase-money  unpaid.  The  vendee 
afterwards  mortgaged  the  same  property  to  a  third  person,  who  knew  of  the 
vendor's  claim  for  unpaid  purchase-money.  The  vendor  brought  an  action 
at  law  against  the  vendee,  obtained  judgment  for  the  balance  due,  issued  exe- 
cution, and  sold  the  interest  of  the  vendee  in  the  property.  The  mortgagee 
afterwards  foreclosed  his  mortgage,  and  was  about  to  sell  the  property.  The 
purchaser  at  the  previous  sale  obtained  an  injunction  to  stay  the  sale,  which 
was  afterwards  dissolved  by  the  court,  on  the  ground  that  he  had  purchased 
merely  the  vendee's  equity  of  redemption,  as  the  sale  was  subject  to  the  rights 
of  the  mortgagee:  HMf  that  this  judgment  of  the  court  below  was  correct, 
and  that  the  claim  of  the  purchaser  to  be  subrogated  to  the  equitable  lien  of 
the  vendor,  if  available  at  all,  must  be  asserted  in  a  separate  equitable  ac- 
tion: Allen  V.  Phdp8,  4  Cal.  256. 

66.  Void  Judgment  by  Default.— If  a  judgment  by  default  be  void,  be. 
cause  of  the  absence  of  the  seal  of  the  district  court  to  the  sununons  issued  in 
the  action  in  which  the  judgment  was  entered,  or  because  of  a  defect  in  the 
certificate  of  the  sheriff  of  the  service  of  summons  and  copy  of  complaint,  or 
because  of  irregularities  of  the  clerk  in  entering  the  judgment,  an  injunction 
to  restrain  the  enforcement  thereof  does  not  lie:  Logan  v.  HUlegaM^  16  Cal. 
200;  Gregory  v.  Ford,  14  Cal.  141;  Gibbons  v.  ScoU,  15  Id.  286;  Chipman  v. 
Bowman,  14  Cal.  157.  If  such  judgment  be  not  void,  but  merely  irregular, 
because  of  the  defects  named,  and  the  defects  can  be  reached  by  motion  be- 
fore judgment,  or  on  appeal,  then  the  complaint  here  to  enjoin  the  enforcement 
of  the  judgment  should  aver  that  plaintiff  has  paid  the  claim  for  the  recovery 
of  which  the  action  was  brought,  or  that  he  has  a  valid  defense  to  the  same: 
Id. 

67.  "When  Ipjunction  wiU  not  Lie — An  injunction  will  not  be  granted 
to  perpetually  enjoin  the  collection  of  a  judgment  upon  the  ground  of  fraud, 
where  the  judgment  was  upon  default,  and  granted  more  relief  than  the 
plaintiff  was  entitled  to  take  from  the  action.  The  remedy  is  by  appeal,  and 
if  void  upon  its  face,  the  remedy  is  by  motion  in  the  court  in  which  it  is  ren- 
dered: Murdoch  v.  De  Vries,  37  Cal.  527.  Where  in  suit  before  a  justice  of 
the  peace,  defendant  answers  disputing  plaintiff's  claim,  and  afterwards,  on  a 
day  set  for  trial — plaintiff  being  present,  but  defendant  absent,  and  no  one 
appearing  for  him — ^the  justice  renders  judgment  for  plaintiff,  without  evi- 
dence, and  ''by  default,"  as  the  docket  reads:  Held,  that  if  the  justice  erred 
in  his  judgment,  either  upon  the  merits  or  as  to  form,  the  remedy  is  by  ap- 
peal, and  that  such  error  cannot  be  corrected  by  bill  in  equity  to  set  aside  the 
judgment  and  enjoin  execution  and  sale  thereon:  Hunter  v.  Hoole,  17  CaL 
418;  Comstoch  v.  Clemens,  19  Id.  77. 

JVb.   926. 
Against^  Proceedings  at  Law — J^ectment. 

To  restrain  the  defendant from  prooeedipg  farther 

against  the  plaintiff   ,   in    this    action  commenced 

against  him  in  the  District  Court  of  the Judicial  Dis- 
trict of  this  State,  for  the  recovery  of  the  possession  of  [de- 
scribe the  premises],  and,  also,  from  instituting  any  action 
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or  proceeding  in  any  new  or  other  action  at  law,  for  the 
recovery  of  the  possession  of  said  premises,  or  any  part 
thereof,  either  in  the  said  Court  or  in  any  other  Court. 

68.  XSquitable  Matter — An  injunction  to  stay  an  ejectment  suit  until 
matter  of  equity  can  be  examined  will  not  be  allowed,  except  upon  condition 
that  judgment  in  the  ejectment  be  entered:  Turner  v.  American  Baptist  Mia- 
Nonary  Union,  6  McLean,  344.  Where  a  right  to  real  estate  has  been  satis- 
factorily established  at  law,  a  court  of  equity  will  interfere  by  injunction  to 
prevent  further  litigation,  without  inquiring  particularly  what  number  of 
trials  in  ejectment  have  been  had:  Crafl  v.  Lathropf  2  Wall.  jr.  C.  Ct.  103. 

69.  Qrain  Crop  as  Realty. — Action  for  the  possession  of  land  on  which 
was  standing  a  crop  of  unharvested  grain,  and  to  set  aside  a  conveyance  on 
the  ground  of  fraud:  Held,  first,  that  the  grain  crop  was  part  of  the  land, 
and  plaintiffs  were  entitled  thereto  if  entitled  to  recover  the  land;  and,  sec- 
ond, that  an  order  made  by  the  court  pendente  lite,  restraining  defendants 
from  alienating  or  incumbering  the  land  during  the  litigation,  and  appointing 
a  receiver  to  take  possession,  harvest  and  preserve  the  grain  crop,  was  prop- 
erly made:  Corcoran  v.  DoU,  35  OaL  476. 

70.  Introduction  of  Evidence.—- Defendants,  claiming  title  under  a 
Mexican  grant,  and  a  patent  issued  upon  its  confirmation  by  the  United 
States,  bring  ejectment  against  plaintiffs  for  certain  premises  in  their  occupa- 
tion; plaintiffs,  claiming  as  United  States  pre-emptioners,  then  file  their  bill 
in  the  same  court  to  enjoin  defendants  from  introducing  in  evidence  or  using 
the  survey,  plat  or  patent,  on  the  trial  of  the  ejectment,  until  the  determin- 
ation of  an  action  averred  to  be  pending  in  the  United  States  circuit  court, 
by  the  United  States  against  defendants  and  others  claiming  with  them,  to 
annul  the  survey,  plat  and  patent,  on  the  ground  of  fraud  in  the  survey,  and 
in  procuring  the  patent,  the  bill  also  averring  such  fraud:  Heldf  that  injunc- 
tion does  not  lie;  that  the  patent,  until  set  aside,  is  conclusive  evidence  of 
the  validity  of  the  grant,  of  its  recognition  and  confirmation,  and  also  of  the 
T^nlarity  of  the  survey,  and  of  its  conformity  with  the  decree  of  confirma- 
tion; and  that  defendants,  claiming  to  be  pre-emptioners  upon  land  of  the 
United  States,  have  no  standing  in  court  to  resist  the  patent:  Ely  v.  Frishie, 
17  Cal.  250. 

71.  Restraining  Execution.— After  judgment  for  the  plaintiff  in  eject- 
inent,  brought  for  non-payment  of  rent,  the  defendant  cannot  show,  in  a  bill 
of  equity  brought  to  restrain  the  execution  of  the  judgment,  that  the  rent 
ought,  under  the  stipulations  of  the  lease,  to  have  been  reduced  in  amount: 
SheeU  v.  Seldm,  7  Wall.  416. 

72.  Title  Acquired  Pendente  Lite.— Relief  will  be  granted  by  way  of 
injunction  in  equity,  where  the  tenant  has,  pending  the  suit,  acquired  a  title 
paramount  to  that  of  the  demandment,  if  he  cannot  avail  himself  of  it  as  a  de- 
fense to  thQ  original  suit  at  law,  or  cannot  after  recovery  maintain  an  action 
to  regain  possession:  Bright  v.  Boyd,  1  Story  C.  Ct.  478. 

73.  Wlio  May  Enjoin. — A  stranger  to  the  title  of  real  property,  though 
in  possession,  cannot  go  into  equity  and  enjoin  the  purchasers  and  owners 
thereof  from  setting  up  and  enforcing  their  title,  on  the  ground  that  it  was 
fraudulently  and  illegally  acquired  by  them  of  a  third  person  who  does  not 
complain.     Having  no  title  himself  it  is  immaterial  to  him  whether  he  be 
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evicted  by  such  purchasers  or  their  vendor:  Treadtoell  v.  Payne,  15  CaL  496. 
The  fact  that  suit  in  ejectment  has  been  commenced  against  the  judgment- 
debtor  by  the  real  owner  does  not  entitle  him  to  enjoin  the  judgment.  He 
can  only  avail  himself  of  the  covenants  of  his  grantor  when  he  has  been 
evicted,  unless  he  offers  to  surrender  the  land  to  his  grantor.  Neither  does 
the  allegation  that  the  purchaser  (plaintiff  in  equity)  has  put  valuable  improve- 
ments on  the  land,  and  that  he  has  paid  a  portion  of  the  purchase-money,  and 
that  his  grantor  and  judgment-creditor  is  insolvent  and  without  visible  prop- 
erty, take  the  case  out  of  the  rule.  One  who  is  the  owner  of  land,  and  in 
possession  of  the  same,  is  not  entitled  to  an  injunction  to  restrain  a  sheriff 
from  executing  a  writ  of  restitution,  issued  on  a  judgment,  rendered  against 
third  parties,  to  which  judgment  the  plaintiff  is  a  stranger:  Tevis  v.  Ellis,  25 
Cal.  516;  Tomlinson  v.  Ruhio,  16  Cal.  202,  disapproved. 
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JVo.  927, 
Against  Building  a  Railroad  on  Plaintiffs  Land, 

From  entering  upon  any  part  of  the  lands  hereinafter  de- 
scribed, for  the  purpose  of  constructing  a  railroad  thereon, 
or  from  laying  down  a  railroad  track  thereon,  or  from  main- 
taining a  railroad  thereon,  or  running  cars  across,  over,  or 

upon  the  said  laud.     The  said  premises  are  known  as , 

and  bounded  and  described  as  follows:  [Description.] 

74.  Condemnation  of  Land. — Where  the  statute  under  which  the  pro- 
ceedings for  the  condemnation  of  land  for  road  purposes  is  taken  is  unconsti- 
tutional, or  its  provisions  are  not  strictly  pursued,  or  notice  is  not  given  to 
the  owner  of  the  land,  or  the  compensation  is  not  tendered  to  him,  a  perpet- 
ual injunction  against  opening  the  road  will  be  granted:  Curran  v.  Shattuck, 
24  Cal.  431.  A  perpetual  injunction  against  opening  a  road,  under  proceed- 
ings which  have  been  taken,  does  not  prevent  laying  out  a  road  at  any  future 
time  over  the  same  land,  whenever  the  proper  steps  are  taken  to  acquire  the 
right  of  way,  and  the  right  has  been  secured:  Id.  As  to  trespasses  by  a  rail- 
road, see  Williams  v.  N.  Y.  C\  R,  i?.,  16  N.  Y.  Ill;  reversing  S.  C,  18 
Barb.  222.  Where  the  land  was  a  highway  subject  to  the  public  use,  though 
the  fee  was  in  the  plaintiff,  and  plaintiff  had  never  received  compensation  for 
the  use  of  the  land  by  a  railroad  which  was  laid  thereon,  though  it  appeared 
that  the  railroad  company  was  induced  to  construct  its  railroad  upon  said 
avenue  by  the  express  consent  and  license  of  the  plaintiff:  Held,  that  plaintiff 
was  not  entitled  to  an  injunction  to  restrain  the  company  from  running  its 
cars:  Murdoch  v.  Prospect  Park  etc.  R,  R.  Co.,  10  Hun,  598. 

JVo.  9118. 

Against  Laying  a  Railroad  in  the  Streets  qf  a  City. 

From  entering  into  or  upon  Montgomery  Street,  in  said 
City,  for  the  purpose  of  laying  or  establishing  a  railroad 
therein,  and  from  digging  up  or  subverting  the  soil,  or  doing 


AGAINST  NTJISANCES.  119 

any  other  act  in  said  street  tending  to  obstruct  or  incumber 
it,  or  to  prevent  tlie  free  and  common  use  thereof,  as  the 
same  have  been  heretofore  enjoyed,  and  from  laying  down 
any  ties  or  railroad  iron  therein. 

75.  EztenBion  of  Railroad  Track — An  injunction  lies  at  the  suit  of  the 
people  to  restrain  a  railroad  company  from  laying  an  extension  of  their  track 
in  the  streets  of  the  city  without  authority  of  law:  People  v.  Third  Av.  R,  i?. 
Co,,  45  Barb.  63;  S.  C,  30  How.  Pr.  121.  Or  to  lay  a  railroad  track  in  a 
peculiar  case:  Dry  Dock  R.  R,  Co,  v.  K,  Y.  and  Harlem  R,  R.  Co.,  30  How. 
Pr.  39.  But  not  after  the  legislature  has  granted  right  to  lay  the  track: 
Sixth  Av.  R.  R.  Co.  v.  Kerr,  45  Barb.  138;  affirmed,  S.  C,  28  How.  Pr.  382. 
As  to  the  discontinuance  of  a  portion  of  a  railroad  track,  see  People  v.  Albany 
and  Vt.  R,  R,  Co.,  11  Abb.  Pr.  136.  As  to  the  nuisance  of  lands  appropri- 
ated for  a  railroad:  Rostock  v.  y.  S.  Railtoay,  3  Sm.  &  Giff.  283. 

76b  Public  Nuisances. — Public  nuisance  may  be  enjoined  if  it  subjects 
a  party  to  special  injury:  Milhau  v.  Sharp,  27  N.  Y.  611;  17  Barb.  435;  9 
How.  Pr.  102;  28  Barb.  228;  7  Abb.  Pr.  220.  An  individual  may  have  an 
injunction  to  prevent  a  public  nuisance,  when  such  nuisances  created  will  be 
an  extraordinary  injury,  irreparable  in  damages,  or  irremediable  at  law,  or 
without  a  multitude  of  suits:  Parrish  v.  Stephens,  1  Or.  73.  Injunction  lies 
at  the  suit  of  an  abutting  house-owner  to  enjoin  a  street  railroad  company 
from  leaving  snow,  which  it  removes  from  its  tracks,  heaped  up  between 
them  and  plaintiffs  premises,  for  a  longer  period  than  is  reasonably  necessary 
to  remove  it:  Prime  v.  Twenty-third  Street  R,  R.  Co,,  1  Abb.  N.  Cas.  (N.  Y.) 
63.  \yhere  a  plaintiff  has  proved  his  right  to  an  injunction  against  a  nuis- 
ance, it  is  not  for  the  court  to  inquire  how  the  defendant  can  best  remove  it. 
The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the  removal  of  the 
nuisance  is  physically  impossible.  But  when  the  difficulty  of  removing  the 
injury  is  great,  the  court  will  suspend  the  operation  of  the  injunction  for  a 
time,  with  liberty  to  the  defendant  to  apply  for  an  extension  of  time:  Attor- 
ney-gtneral  v.  Colney  Hatch  Lunatic  Asylum,  Law  Rep.  4  Ch.  146.  As  to  in- 
junctions for  nuisances  generally,  see  12  Ohio,  387;  1  McLean,  337;  3  Sum- 
ner, 189;  13  Pick.  169;  22  Id.  333;  6  John.  Ch.  439;  21  Pick.  344;  2  Ashmead, 
211;  3  Ired.  Eq.  301;  7  Porter,  238;  14  N.  Y.  (4  KenL)  526;  13  How.  Pr.  42; 
see  also  Wier's  Appeal,  74  Pa.  St.  230;  and  Oglesby  Coal  Co.  v.  Pasco,  79  HL 
164.  Several  persons  may  join  in  the  prayer  for  injunction:  3  Sand.  129,  n. ; 
1  Barb.  Ch.  R.  59;  Reid  v.  Qifford,  Hopk.  419.  Held  otherwise  in  England: 
Hudson  V.  Maddison,  12  Sim.  416.  Nothing  can  be  restrained  as  a  nuisance 
which  the  legislature  has  authorized:  14  N.  Y.  506;  2  Duer,  621,  663;  but 
see  1  Abb.  Pr.  473,  474. 

77.  Railroad,  when  a  Nuisance. — When  a  railroad  is  a  nuisance,  e.  g., 
in  a  crowded  highway:  14  N.  Y.  524;  but  see  Id.  531;  13  Barb.  656;  7  Id. 
548,  556.  JThe  establishment  and  running  of  a  horse  railroad  in  a  public 
street  imposes  an  additional  burden  on  the  land,  and  may  be  enjoined  at  the 
suit  of  an  adjoining  proprietor  who  owns  to  the  middle  of  the  street — that 
n,  if  the  railroad  company  have  not  a  right  to  do  so:  Craig  v.  Rochester  City 
and  B.  R.  R.  Co.,  39  N.  Y.  404.  But  where  the  fee  of  the  streets  is  in  the 
dty  where  they  are  located,  and  the  city  has  full  power  to  control  and 
regulate  their  use,  a  court  of  equity  will  not,  at  the  suit  of  an  individual, 
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enjoin  a  railway  company  from  operating  its  road  laid  in  the  street  withont 
permission  of  the  city,  but  will  leave  the  redress  to  the  city  authorities: 
Patterson  v.  Chicago  etc.  B.  R.  Co.,  75  111.  688. 

78.  Steam  Engine. — An  injunction  may  be  issued  to  restrain  defendant 
from  running  his  steam  engine  so  dose  to  plaintiff's  premises  as  to  jar  his 
house:  McKeon  v.  Lee,  28  How.  Pr.  238. 

JVo.  929. 
The  Same— Another  Form, 

That  an  injunction-order  may  be  issued  by  this  Court, 
directed  to  the  said  defendants,  and  each  of  them,  their 
agents,  servants  and  attorneys,  restraining  and  enjoining 
them,  and  each  and  every  of  them,  and  all  others  acting  in 
aid  or  assistance  of  them,  or  any  other  person  or  persons 
whomsoever,  from  laying  a  double  or  any  track  for  a  rail- 
way in  Battery  Street,  from  Jackson  to  Bush  streets,  in  the 
City  and  County  of  San  Francisco,  or  any  railway  whatever 
in  said  Battery  Street,  or  of  breaking  or  removing  the  pave- 
ment, or  in  any  other  manner  obstructing  the  said  street, 
preparatory  to  or  for  the  purpose  of  laying  or  establishing 
any  railway  therein,  or  from  maintaining  or  running  or 
operating  a  railroad  therein. 

79.  Form, — For  another  form,  see  People  v.  Sturtevant,  9  N.  Y.  263. 

80.  Appropriation  of  a  Fnbllc  Street.— Where  plaintiff  seeks  an  in- 
junction to  restrain  the  appropriation  of  a  public  street,  on  the  ground  of  a 
special  injury  to  him  by  preventing  access  to  his  adjoining  lot,  he  should 
specify  this  grievance  in  his  complaint;  a  general  charge  that  the  work  wiU 
be  specially  injurious  to  him  is  not  sufficient.  But  if  no  motion  is  made  to 
require  the  plaintiff  to  reform  his  complaint  in  that  respect*  and  no  objection 
is  made  upon  the  trial  to  the  introduction  of  evidence  tending  to  show  such 
injury,  the  objection  will  be  considered  as  waived:  Wetmore  v.  Story,  22 
Barb.  414;  S.  C,  3  Abb.  Pr.  262. 

81.  BrecOdng  up  Streets.— The  breaking  up  of  the  street  of  a  town,  for 
the  purpose  of  laying  gas-pipes,  without  lawful  authority,  is  not  such  a  nuis- 
ance  as  will  be  enjoined  in  equity,  on  an  information  at  the  relation  of  a  rival 
gas  company:  Attorney-general  v.  Cambridge  Consumers*  Gas  Co,,  Law  Bep. 
4  Ch.  71. 

J^o.  930. 

Against  Continuance  qf  Slaughter-house, 

From  using  or  occupying  a  building  erected  by  the  de- 
fendant C.  D.,  on  the  east  side  of  Harris  street,  between 
Townsend  and  Brannan,  in  the  City  of  San  Francisco,  as  a 
slaughter-house,  and  from  shuighteriug  any  animals  or  from 
dressing  any  slaughtered  animals  in  such   building,  and 
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from  permitting  the  building  to  be  used  as  a  slaughter- 
house  by  others. 

m.  931. 

Burning  Brick. 

From  burning  or  manufacturing,  or  causing  to  be  burnt 
or  manufactured,-bricks  on  a  certain  piece  of  land  or  prem- 
ises in  the  defendant's  possession  [describe  premises],  situ- 
ate in  the  Town  of ,  in  the  County  of ,  and 

whereon  is  erected  a  brick-kiln,  or  from  permitting  or  caus- 
ing bricks  to  be  burned  or  manufactured  thereon. 

Jfo.  932. 

Againsi  Erecting  and  to  Compel  Removal  qf  Buildings. 

From  continuing  the  erection  of  a  certain  projected  build- 
ing on  the  garden,  grounds,  or  plot  of  ground,  described  as 
follows  [description],  or  any  part  thereof;  and  also  from 
permitting  or  allowing  such  part  of  said  building  as  has 
already  been  erected  on  said  described  garden  or  plot  of 
ground  from  remaining  thereon. 

J^o.  933. 

Against  the  Diversion  of  Water. 

From  diverting  the  waters,  or  any  part  thereof,  of  the 

American  Eiver,  at ,  so  that  the  whole  of  said  waters 

will  not  flow  down  its  natural  channel  to 

82.  Diverting  'Water.'-Plaintiffs  file  their  biU  in  equity  to  enjoin  de- 
fendants from  diverting  a  certain  quantity  of  the  water  of  Bear  riyer,  aUeg- 
ing  that  their  right  to  one  thousand  inches  of  the  water  of  that  stream,  as 
against  defendants,  was  adjudicated  in  a  former  action.  In  that  action, 
which  was  trespass  for  the  diversion  of  the  water,  it  was  alleged  that  this 
quantity  of  the  water  of  the  stream  had  been  appropriated  by  the  plaintiffs 
for  miU  purposes,  that  such  quantity  was  necessary  for  their  use,  and  that  de- 
fendant had  diverted  the  same,  to  their  damage,  etc.  Plaintiffs  had  verdict, 
and  judgment  for  twenty-one  thousand  dollars  damages:  Held^  that  the  aver- 
ments are  insufficient  to  entitle  plaintiffs  to  an  injunction,  the  scope  of  the 
bill  being  simply  to  enforce  in  equity  plaintiffs'  alleged  right  to  one  thousand 
inches  of  water,  on  the  sole  ground  that  it  was  adjudged  as  their  right  in  the 
former  suit:  McDonald  y.  Bear  Rivfr  and  Attbum  Water  and  Mining  Co.,  15 
GaL  145.  That  an  injunction  to  restrain  a  diversion  of  the  water  of  a  stream 
by  a  canal  in  Rhode  Island,  made  by  citizens  of  that  state,  whereby  mills  in 
Connecticut  are  injured,  may  be  granted  in  a  suit  in  the  circuit  court  for  the 
district  of  Bhode  Island,  brought  by  citizens  of  Connecticut,  the  owners  of 
the  mill:  StiUman  v.  White  Rock  Manufacturing  Co.,  3  Woodb.  &  M.  538. 

83.  Diversion  for  Irrigation. — ^The  construction  of  a  reservoir  across 
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the  bed  of  a  ravine,  for  the  purpose  of  collecting  the  water  flowing  down  the 
same,  to  bo  used  in  irrigating  a  garden  or  fruit  trees,  gives  the  party  con- 
structing the  same  a  vested  right  of  property  in  the  reservoir,  and  the  right 
to  have  the  water  flow  into  the  same,  of  which  he  cannot  be  divested  by  per- 
sons subsequently  entering  for  mining  purposes,  and  a  court  of  equity  will 
enjoin  miners  thus  entering  from  injuring  the  reservoir  or  diverting  the  water 
therefrom:  Rupley  v.  Welch,  23  Cal.  452.  When  there  is  no  pretense  that 
any  injury  was  occasioned  willfully  by  the  defendant,  and  there  is  no  finding 
of  unskillfulness,  an  injunction  will  not  issue  to  prevent  the  exercise  of  his 
right  to  irrigate  his  crops,  although  an  annoyance  or  injury  may  be  thereby 
occasioned  to  the  plaintiffs:  Qibson  v.  Puchta,  33  Cal.  310. 

84.  Percolating  Water. — ^Where  plaintiffs  appropriated,  possessed  and 
used  a  spring  of  running  water  upon  land  which  they  occupied;  and  defend- 
ants dug  a  well  upon  adjoining  land  occupied  by  them;  and  after  the  digging 
of  the  well  the  spring  dried  up,  though  there  was  no  visible  connection  be- 
tween the  well  and  the  spring— the  flow  of  water  into  defendant's  land  being 
by  percolation:  Heldf  that  plaintiffs  had  no  cause  of  action  either  for  dam- 
ages or  injunction:  MosUr  v.  CaldweU,  7  Nev.  363. 

85.  'Water-course. — Injunction  will  lie  to  compel  defendants  to  restore 
the  waters  to  their  natural  beds  or  channels:  6  How.  Pr.  89;  Coming  y,  Troy 
Iron  and  Nail  Co.,  39  Barb.  311.  Also  to  restrain  the  pollution  of  a  stream, 
by  which  the  fish  in  ponds  built  by  plaintiff  were  killed:  Seaman  v.  Lee,  10 
Hun,  (N.  Y. )  607.  Where  a  suit  is  brought  to  test  the  question  as  to  the 
priority  of  appropriation  of  water,  a  prayer  for  an  injunction  to  prevent 
future  injury  is  proper:  Marius  v.  Bicknell,  10  Cal.  217;  consult,  also,  Olm- 
sted V.  Loomis,  9  N.  Y.  428;  Belknap  v.  Trimble,  3  Paige,  600;  Gardner  v. 
Village  of  Newhurgh,  2  Johns.  Ch.  164;  Corning  v.  Troy  Factory,  6  How.  Pr. 
94;  Bi^ce  v.  Del.  and  Hud.  Canal  Co.,  19  Barb.  379;  see,  also,  Marble  and 
Slate  Co.  V.  AdanU,  46  Vt.  496.  Where  the  right  of  the  use  of  running 
water  is  based  upon  appropriation,  and  not  upon  ownership  of  the  soil,  pri- 
ority of  appropriation  gives  the  superior  right:  Ophir  S.  M.  Co.  v.  Carpenter, 
4  Nev.  534.  Possession  or  actual  appropriation  must  be  the  test  of  priority 
in  all  claims  to  the  use  of  water:  Kimball  v.  Oearhart,  12  Cal  29;  Nev,  Co, 
etc.  Canal  Co.  v.  Kidd,  37  Cal.  283. 

JVb.  934. 
Against  Flooding  Mining  Claim. 

From  permitting  the  flood-gates  of  tbe  defendant's  reser- 
voir to  be  open  in  sncli  a  manner  as  that  the  waters  there- 
from shall  thereby  flood  the  said  plaintiff's  mining  claim  in 
canon,  and  thereby  make  it  inconvenient  or  impos- 
sible for  plaintiff  to  work  said  mine. 

86.  Water  for  Mining  Purposes — A  complaint  alleging  that  plaintiffs 
had  for  a  long  time  conveyed  water  from  a  stream,  for  mining  purposes,  by 
means  of  a  ditch,  and  had  thus  acquired  a  prior  right  to  the  enjoyment  and 
use  of  the  water,  and  were  in  the  peaceable  possession  thereof,  when  defend- 
ants wrongfully  diverted  the  same  and  deprived  plaintiffs  thereof,  and  were 
continuing  so  to  do,  is  sufficient  to  maintain  a  prayer  for  an  injunction: 
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Thiolumne  Waier  Co,  v.  Chapman^  8  CaL  392.  Where  plaintiflf  owns  a  mining 
ditch  with  right  of  way  for  it,  having  acquired  such  right  by  priority  of  loca- 
tion, the  court  should  not,  in  an  action  to  enjoin  another  party  from  washing 
it  away,  limit  the  plaintiff's  right  by  allowing  the  ditch  to  be  washed  away  if 
defendant  would  build  a  flume  or  other  aqueduct  to  replace  it;  but  should  en- 
join the  washing  away  of  the  ditch:  Gregory  y.  Nelson,  41  Cal.  278.  No  equit- 
able remedy  can  be  had  for  a  mere  past  diversion  of  a  watercourse;  but  when 
the  injury  is  continuing,  relief  may  appropriately  be  sought  in  equity:  8  Id. 
392.  Plaintiffs  are  owners  of  mining  claims  located  in  the  bed  of  a  creek,  and 
defendants  own  claims  situated  on  a  hill  in  the  vicinity.  The  refuse  matter 
washed  from  defendants'  claims  is  deposited  on  plaintiffs'  claims  to  such  an 
extent  as  to  render  the  working  of  them  impracticable.  Plaintiffs'  claims 
were  first  located,  and  are  valuable  only  for  the  gold  they  contain:  Held, 
that  plaintiffs  are  entitled  to  damages  for  the  injuries  done  their  claims  by 
snch  deposit,  and  to  an  injunction  against  the  same  in  future;  that  the  enjoy- 
ment of  their  claims  lies  in  the  use  necessary  to  obtain  the  gold,  and  that  to 
interrupt  this  use  is  to  take  away  the  opportunity  to  enjoy,  and  defeat  the 
object  for  which  they  were  located  and  taken  possession  of:  Logan  v.  Driseoll, 
19  Cal.  623. 

/To.  935. 

Against  Building  Pier  or  Wharf. 

From  constructing  or  causing  to  be  constructed  a  certain 

wliarf  at ,  Tvberebj  vessels  cannot  enter  or  leave  with 

convenience  or  safety  at  plaintiff's  wharf,  which  wharf  ex- 
tends from  the  foot  of Street  into  the  Bay  [or  state 

facts  as  they  exist]. 

87.  Commerce. — That  a  nuisance  injurious  to  the  commerce  of  a  town 
may  be  enjoined  at  the  suit  of  a  private  individual  owning  property  in  such 
town,  and  being  himself  engaged  in  its  commerce:  See  Works  v.  Junction 
EaUroad,  5  McLean,  425. 

88.  Ferry  Rights. — An  injunction  to  protect  the  exclusive  privilege  to  a 
ferry  does  not  conflict  or  interfere  with  the  right  of  a  boat  to  carry  passengers 
or  goods  in  the  ordinary  prosecution  of  commerce,  without  the  regularity  or 
purpose  of  ferry  trips;  that  remedy  applies  only  to  one  which  is  run  avowedly 
aa  a  ferry-boat:  Conway  v.  Taylor,  1  Black,  603. 

89.  Obstructiiig  Highways. — It  is  material  for  a  complainant  suing  for 
an  injunction  to  prevent  a  threatened  destruction  of  a  river,  to  state  that  he 
is  engaged  in  navigating  the  waters  of  the  same:  Spooner  v.  McConnell,  1 
McLean,  337.  A  bill  was  filed  to  restrain  a  railway  company  from  placing  an 
obstruction  partly  on  a  public  way  and  partly  on  the  land  of  the  plaintiff,  a 
rival  railway  company,  so  as  to  block  up  the  access  to  a  station  of  the 
plAintifTs,  and  alleged  that  the  injury  caused  by  the  continuance  of  the  ob- 
struction would  be  irreparable,  and  that  the  act  was  done  without  any  color 
of  title.  On  demurrer,  ?ield,  that  this  was  a  case  in  which  the  court  would 
enjoin  trespass  by  a  stranger:  London  and  N.  W.  Railroad  Co.  v.  Lancashire 
and  Yorkshire  Railroad  Co,,  Law.  Rep.  4  Eq.  174.  But  where  a  railroad 
company  was  chartered  with  the  privilege  of  running  its  road  from  such  a 
point  within  an  incorporated  city  as  the  city  officers  should  designate,  and  a 
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point  waa  designated  and  the  railroad  authorized  to  lay  its  trackB  along  oer* 
tain  streets:  Heldf  that  no  pnblic  nuisance  was  thereby  created.  Htld^fur^ 
titer,  that  a  court  of  equity  would  not  entertain  a  bill  in  the  name  of  one  or 
more  private  citizens  to  restrain  the  obstruction  of  a  public  street,  where  no 
private  injury  or  threatened  injury  was  alleged  to  such  citizens  or  their  prop- 
erty: Coast  Line  JR.  JR.  Co.  v.  Cohen,  50  Ga.  461.  It  is,  however,  the  settled 
law  of  Wisconsin  that  an  obstruction  which  prevents  a  lawful  use  of  a  public 
highway,  besides  being  a  pnblic  nuisance,  is  a  special  injuiy  to  adjoining  lot- 
owners,  against  which,  when  threatened,  they  may  have  an  injunction:  Pe<« 
tibone  v.  JFfamiUon,  40  Wis.  402. 

90.  'WharCs.— Where  the  court  is  satisfied  that  a  wharf  erected  in  tide 
waters  and  upon  soil  thereunder  belonging  to  the  state  is  not  a  public  nuisance, 
an  injunction  should  be  refused,  or  dissolved  if  one  has  been  temporarily 
granted:  People  v.  DavifUoti,  30  CaL  379.  The  district  courts,  as  courts  of 
equity,  have  no  power  to  decree  the  destruction,  or  to  enjoin  a  purpresture 
caused  by  the  erection  of  a  wharf  in  tide  waters,  and  upon  the  soil  thereunder 
belonging  to  the  state,  without  a  license  from  the  state,  unless  it  is  or  will  be 
a  public  nuisance,  or  is  or  will  be  followed  by  some  form  of  irreparable  dam- 
age, or  unless  it  is  or  will  be  a  hindrance  t6  the  execution  of  some  legislative 
act  relating  to  fishery  or  to  commerce  or  navigation:  Id.  A  person  who  is 
the  owner  and  in  possession  of  a  private  wharf,  is  entitled  to  a  perpetual  in- 
junction, restraining  the  construction  of  another  wharf  in  front  of  his,  which 
will  cut  off  his  wharf  from  the  navigable  waters,  unless  the  persons  construct- 
ing the  same  show  a  lawful  right,  proceeding  from  competent  authority,  to 
erect  the  proposed  wharf.  And  a  statute  authorizing  such  construction  must 
be  strictly  followed:  Cowell  v.  MarUn,  43  Cal.  606.  The  remedy  to  prevent 
erecting  a  nuisance  in  a  bay  or  navigable  river  is  by  injunction  at  the  suit  of 
the  attorney-general:  2  Wat.  Eden  on  Inj.  259;  People  v.  Vanderhilt,  26  N. 
Y.  287;  28  N.  Y.  396;  25  How.  Pr.  139;  38  Barb.  282.  But  an  injunction 
will  not  be  granted  to  restrain  the  erection  of  what  may  possibly  prove  a 
nuisance:  RavMay  v.  Riddle,  1  Cranch.  C.  Ot.  399. 

Note. — For  additional  authorities,  see  notes  under  ''Complaints  for  Nuis- 
ance," vol.  ii,  page  148  et  aeq. 

PARTNEBSHIP  PROPERTY. 

J^o.  036. 

Against  Selling  or  Disposing  of  Property. 

That  defendant  be  restrained  from  selling,  assigning  or 
otherwise  disposing  of  any  of  the  property,  personal  or  real, 
belonging  to  the  copartnership  above-named,  and  from  col- 
lecting, receiving,  or  otherwise  handling  said  property,  or 
any  part  thereof,  except  to  retain  the  same;  from  changing 
position  of  or  transporting,  moving  or  conveying  any  of  the 
personal  property  or  moneys  of  said  copartnership. 

91.  Interferenoe  with  PartnerBhip's  Property. — ^An  injunction  for- 
bidding defendant  to  interfere  with  "any  of  the  said  partnership  property, 
or  from  collecting  the  partnership  debts  or  other  moneys,'*  but  containing  no 
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reference  whatever  to  any  particular  firm  or  copartnership  busineas,  is  not 
sufficiently  definite  to  put  the  defendant  in  contempt:  Moat  v.  Holbein,  2 
Edw.  188;  consult,  also,  4  Beay.  503;  4  Sand.  716;  8  Vesey,  317;  12  Beay. 
414;  3  Beay.  388;  3  Macn.  &  Gor.  84,  88;  9  Sim.  609;  4  Abb.  Pr.  394. 

PT7BLIC  INJURIES  ENJOINED. 

92.  How  Enjoined. — Public  injuries  may  be  restrained  on  application  of 
the  attorney-general:  Davis  y.  Mayor  qf  N.  Y.,  2  Duer,  663;  14  K  Y.,  606; 
MeMing  y.  KiUanning  Bridge  Co,,  1  Grant  s  Cases  (Pa.)  419.  Where  a  bill 
is  filed  by  the  people,  on  the  relation  of  the  attorney-general,  to  enjoin  the 
state  treasurer  from  paying  money  out  of  the  treasury,  on  the  ground  of  the 
unconstitutionality  of  the  act  directing  the  treasurer  to  make  the  payment, 
and  the  court,  on  the  final  trial,  deny  the  injunction,  the  judgment  denying 
the  injunction  shall  not  contain  a  clause  adjudging  and  decreeing  that  the 
treaiurer  pay  oyer  the  money  as  required  by  the  law:  People  y.  Pacheeo,  27 
CaL227. 

PUBLICATION  ENJOINED. 

m.  937. 
Against  Publishing  Booh, 

From  printing,  publishing,  selling,  or  exposing  for  sale, 
or  causing  or  being  in  any  way  concerned  in  the  printing, 
publishing,  or  selling,  or  exposing  to  sale,  or  otherwise  dis- 
posing of  any  copies  of  [describe  the  book],  or  any  other 
book  purporting  to  be  or  to  resemble  the  book  so  printed, 
published,  and  sold  by  or  for  plaintiff. 

93.  Copyright.— Although  an  account  of  profits  may  be  decreed  to  the 
owner  of  a  copyright,  as  incidental  to  the  relief  by  injunction,  it  must  be 
prayed  for  in  the  bill.  It  cannot  be  decreed  if  the  bill  contains  neither  a 
prayer  for  an  account  nor  for  general  relief:  1  Buss,  k  MyL  73;  2  Hare,  550; 
Stevens  y.  Cody,  2  Curt  C.  Ct.  200. 

94.  laegal  Proceadings. — Publication  of  legal  proceedings  cannot  be  re- 
strained by  injunction:  Wood  y.  Marvine,  3  Duer,  674.  Publication  of  a 
libel  cannot  be  restrained :  Brandreth  y.  Lance,  8  Paige,  24. 

95.  laibeL — Chancery  has  no  jurisdiction  to  restrain  the  publication  of  a 
libel,  as  such,  even  if  it  is  injurious  to  property:  Prudential  Assurance  Co, 
V.  Knott,  L.  R  10  Ch.  Ap.  142.  Nor  will  the  publication  of  a  threatened 
libel  be  enjoined:  Clay  y.  MarrioU,  Cal.  Sup.  Ct.,  July  Term,  1878.  See, 
alK>,  Boston  Diatite  Co.  y.  Florence  Maniifacturing  Co,,  114  Mass.  69;  Singer 
etc  Co.  y.  DomesHc  etc.  Co,,  49  Ga.  70;  Celluloid  Manufacturing  Co,  v.  Good* 
year  etc  Co.,  13  Blatchf.  375.  As  to  publication  of  apology  alleged  to  have 
been  obtamed  by  duress,  see  Fisher  A  Co.  y.  ApollinaHs  Co,,  L.  R,  10  Ch. 
Ap.  297. 

96.  Bflamiscript. — The  publication  of  a  manuscript,  or  any  substantial 
part  thereof,  without  the  author's  consent,  may  be  enjoined :  Bartlett  y.  Crit" 
tenden,  5  McLean,  32.  Thus,  the  publication  of  private  letters,  without  the 
writer's  consent,  may  be  restrained:  Id. 
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97.  Fnblioation. — As  to  restraining  publication,  see  Woolsey  v.  Judd^  4 
Duer,  385;  11  How.  Pr.  49,  and  other  cases  there  cited:  1  Macn.  k  Gor.  25; 
2  Swanst.  424;  Ambler,  737;  2  Atk.  342;  1  Hall  &  Tw.  1,  28;  see  "Trade 
Mark,"  post, 

JVo.  938, 
Against  PublUhing  Private  Letter, 

From  printing,  publishing,  selling  or  causing  to  be  sold 
or  exposed  for  sale,  or  circulating,  or  in  any  manner,  either 
by  writing  or  otherwise,  making  pnblic  a  letter  written  by 

,  on  or  about  the day  of ,  187 . ,  and  for- 
warded to at ,  or  any  part  thereof  [or  for  a 

number  of  letters  written  by  A.  B.  to  0.  D.,  between  the 

day  of ,  187.,  and  the day  of ,  187.]. 

98.  Attorney  at  Law. — And  so  an  attorney  who  has  appeared  for  one 
party  in  a  cause  was  enjoined  from  appearing  for  the  other  party,  and  from 
communicating  any  knowledge  which  the  confidence  of  his  relation  had 
given  him:  19  Vesey,  261.  This  is  certainly  law  as  weU  as  good  morals,  but 
it  is  feared  that  even  a  restraining  order  would  not  succeed  in  keeping  those 
who  desired  to  from  divulging  facts  within  their  knowledge.  It  would  seem 
a  motion,  for  such  an  injunction  may  be  made  in  the  course  of  such  action, 
without  commencing  a  new  action  against  the  attorney:  Id. 

J^o,  939. 

Against  Use  of  Secret  in  Trade, 

From  selling,  or  causing  or  procuring  to  be  sold,  under 
the  title  and  designation  of  **  Walker's  Vinegar  Bitters," 
any  medicine  made  or  manufactured  by  the  defendant,  or 
by  or  under  his  order  or  direction;  and  from  making  or 
compounding  any  medicines  according  to  the  secret  in  the 
complaint  mentioned,  etc.,  and  from  in  any  manner  using 
the  secret  of  compounding  the  said  medicines,  or  any  part 
thereof. 

NoTS. — A  similar  form  will  be  found  in  Af orison  v.  Moat,  9  Hare  (41  Eng. 
Ch.)  241. 

99.  Property  Held  in  Trust — Where  a  specific  article,  or  a  specifio 
sum  of  money,  is  held  in  trust  for  plaintiff  by  defendant,  the  court  will 
enjoin  the  latter  from  disposing  of  or  removing  it,  as  a  breach  of  trust,  how 
ample  soever  the  pectmiary  responsibility  of  the  defendant  may  be:  3  K  D. 
Smith,  296.  It  is  aptly  said  by  the  court  in  the  following  case,  that  as  it 
presents  an  element  of  trust,  it  is  so  peculiarly  equitable  in  its  nature  that 
an  injunction  will  be  granted  under  circumstances  which  but  for  the  element 
of  trust  would  be  entirely  insufficient.  So  a  court  will  not  restrain  the  pub- 
lication of  a  secret  communicated  under  a  contract  not  to  reveal  it,  but  it 
will  certainly  enjoin  the  same  if  acquired  surreptitiously  and  in  breach  of 
confidence:  1  Jac.  &  W.  394. 
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100.  Publication  of  a  Secret,  although  in  violation  of  a  contract,  can- 
not be  restrained:  11  How.  Pr.  384;  3  Meriv.  160;  2  Id.  450;  unless  obtained 
through  surreptitious  means,  when  it  may  be:  1  Jac.  &  W.  394.  And  where 
defendant  had  been  in  the  confidential  employ  of  plaintiff,  and  had  taken 
extracts  from  his  books  and  papers,  and  afterward  threatened  to  publish  the 
same,  he  was  not  only  enjoined  from  so  doing,  but  also  from  keeping  any 
copies  of  such  extracts  in  his  possession:  1  Sim.  483. 

101.  TnutB. — A  cestui  que  tnut  may  maintain  a  bill  for  an  injunction 
against  his  trustee,  to  prevent  his  collecting,  appropriating  or  disposing  of 
the  trust  property  improperly:  St.  Luke* 3  Hospital  v.  Barclay,  3  Blatchf.  259. 
An  injunction  may  be  granted  to  restrain  two  or  three  trustees  of  a  private 
trust  from  making  a  contract  to  the  prejudice  of  one  of  their  cestuie  que  trust, 
and  to  their  profit,  without  the  assent  of  the  third  trustee;  he  being  the  rep- 
resentative of  the  cestui  que  trust  who  will  be  prejudiced  by  such  contract: 
Sho  v.  Law,  3  Bktchf.  459. 
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JVb.  940. 
Quo  Warranto — From  Usurping  Office, 

From  usurping,  taking  possession  of,  interfering  with,  or 
in  any  manner  disturbing  the  plaintiff  in  the  use,  enjoy- 
ment, advantages  or  benefits,  of  [describe  office],  and  from 
taking  the  fees  or  emoluments  of  said  office,  and  from  doing 
any  act  under  or  by  the  name  of  said  office. 

102.  AbuBe  of  ProceflB The  United  States  circuit  court  has  jurisdic- 
tion in  equity  on  bill  or  petition  filed,  and  proper  case  made,  to  restrain  the 
use  of  its  process  by  the  marshal  in  a  manner  contrary  to  law:  Oibhs  v.  Usher, 
1  Holmes,  348. 

103.  Irregular  Afiseasment. — The  fact  that  the  assessment  for  state  and 
county  taxes  for  1855-6,  in  San  Francisco  county,  was  not  based  on  the  valu- 
ation of  the  city  assessor,  as  required  by  the  act  creating  the  board  of  super- 
visors, passed  in  1851,  is  not  a  sufficient  ground  for  an  injunction  upon  the 
collection  of  the  taxes,  as  the  party  could  have  appealed  to  the  board  of 
equalization  if  aggrieved:  MerriUv.  Oorham,  6  Cal.  41.  Where  an  assess- 
ment and  sale  for  taxes  would  be  void,  and  the  matters  making  them  void 
do  not  appear  on  the  face  of  the  tax  collector  s  deed,  but  roust  be  shown  by 
extrinsic  proof,  and  the  deed  upon  its  face  would  be  pn'ma/acic  valid,  injunc- 
tion lies  to  restrain  the  sale:  Burr  v.  Hunt,  18  Cal.  303.  An  individual 
whose  property  is  assessed  without  authority  from  a  municipal  corporation, 
for  a  local  improvement,  may  maintain  an  action  to  enjoin  its  collection,  not 
only  on  the  ground  of  avoiding  a  multiplicity  of  suits,  but,  also,  to  remove 
the  cloud  on  the  title:  14  N.  Y.  534;  and  the  objection  that  all  persons  united 
in  interest  are  not  joined  as  plaintiffs,  is  waived  if  not  set  up  by  the  pleading: 
Irtland  v.  City  of  Rochester,  51  Barb.  414. 

104.  0£9ce. — An  injunction  does  not  issue  to  restrain  a  party  from  taking 
possession  of  an  office  and  its  books  and  papers  under  color  of  title  thereto: 
Coulter  Y.  Murray,  15  Abb.  Pr.  (N.  S.)  129.     Nor  will  injunction  issue  at  the 
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instance  of  one  who  claims  an  office  under  an  election  by  the  people,  to  re- 
strain the  payment  of  the  salary  to  the  incumbent,  pending  the  trial  of  a 
contest  of  the  right  to  the  office,  unless  the  bill  shows  that  an  action  at  law 
for  the  salary  receired  by  the  incumbent  would  be  abortive:  CoUon  v.  Priee^ 
50  Ak.  424. 

105.  OfBoexB. — Injunction  against  public  officers  by  their  indiyidnal 
names  would  not  bind  their  successors  or  the  public:  Maget  v.  CutUr,  43 
Barb.  239.  As  to  injunction  against  officers,  generally,  restraining  them 
from  acting,  see  19  Barb.  175;  2  Abb.  Pr.  251;  5  Id.  213;  4  Id.  121,  333;  1  Id. 
466;  6  Id.  296;  7  Id.  12;  23  Barb.  370;  2  Duer,  618.  As  to  officers  of  cor- 
porations, see  3  Smale  &  Giff.  283;  19  Eng.  L.  and  Eq.  R.  307;  see,  also,  Cal. 
Code  G.  P.,  sec.  531. 

106.  Taxes  and  ABaessmentB. — In  all  cases  involving  simply  the  ques- 
tion of  taxation,  the  issue  is  strictly  one  at  common  law,  and  courts  of  equity 
can  take  no  cognizance  thereof;  and  in  such  case  to  grant  an  injunction  ia 
error:  Minium  v.  Hays,  2  Cal.  590.  Query,  whether  a  taxpayer  can  inter- 
fere by  injunction  to  restrain  the  performance  of  a  ministerial  duty  cast  upon 
public  officers  by  law,  merely  upon  the  ground  that  the  effect  at  some  future 
time,  if  certain  other  things  be  done,  might  be  to  subject  his  property  to 
taxation:  PcUtison  v.  Board  of  Supervisor  a  of  Yuba  County,  13  CaL  175.  An 
injunction  will  not  lie  to  restrain  the  collection  of  taxes  due  on  property, 
unless  it  be  shown  that  the  injury  resulting  from  the  collection,  to  the  owner, 
would  be  irreparable.  An  averment  of  this  character  must  appear  in  the  bill, 
and,  if  denied,  it  must  be  sustained  at  the  hearing:  RiUer  v.  Patch,  12  Cal. 
298. 

107.  Tax  Collector.— The  collection  of  a  tax,  even  though  illegal,  if  at- 
tempted to  be  collected  by  legal  officers,  cannot  be  restrained  by  injunction. 
So  held  in  WUaon  v.  Mayor  qf  N.Y,,  1  Abb.  Pr.  4;  Chemical  Bank  v.  Mayor 
o/N,  r.,  Id.  79;  K.  T.  Life  Ins,  Co.  v.  SujTervuiors  of  N,  Y,,  Id,  250;  4  Duer, 
192;  Doddv,  City  qf  Hartford,  25  Conn.  237;  see,  also,  note  12,  voL  ii.,  p^ 
278;  and  on  the  same  subject  the  following  cases,  WelU,  Fargo  <(:  Co.  v.  Day^ 
ton,  11  Nev.  161;  Nunda  v.  Chrystal  Lake,  79  lU.  311;  Hagenbuch  v.  Howard^ 
34  Mich.  1;  R.  O.  R.  R.  Co,  v.  Scanlan,  44  Tex.  649;  and  State  R.  R,  Tax 
cases,  92  U.  S.  (2  Otto)  575.  And  the  same  is  held  in  the  case  of  an  assess- 
ment by  local  authorities:  Hey  wood  v.  City  qf  Buffalo,  14  N.Y.  534;  Blake  v. 
CUy  of  Brooklyn,  26  Barb.  301;  Bowton  v.  City  of  Brooklyn,  15  Id.  375;  Mayor 
etc.  V.  Meserole^  26  Wend.  132;  Sayrev,  Tompkins,  23  Mo.  443;  see  3  Ohio, 
73;  16  Id.  574;  18  Id.  318;  3  Id.  370;  9  Johns.  507;  9  Wheat.  738;  16  Barb. 
392;  4  E.  D.  Smith,  675;  Mut.  Benefit  Life  Ins.  Co.  v.  Board  of  Supervisors, 
8  Boflw.  683;  Susquehanna  Bk.  v.  Supervisors  of  Broome,  25  N.Y.  312;  but  see 
Foote  V.  Lin4:k,  5  McLean,  616;  Woolsey  v.  Dodge,  6  Id.  142.  Nor  is  inter- 
ference proper  on  the  ground  that  the  officials  who  imposed  the  assessment 
were  legally  disqualified  from  holding  office:  Thatcher  v.  Dusenbury,  9  How. 
Pr.  32.  But  the  United  States  supreme  court  has  enjoined  the  collection  of 
an  unconstitutional  tax:  Dodge  v.  Woolsey,  18  How.  U.  S.  340. 

108.  Tax  Sale.— A  court  will  not  restrain  a  sale  for  taxes,  when  it  is  ap- 
parent upon  the  face  of  the  proceedings,  upon  which  the  purchaser  must  rely 
to  make  out  a  prima  facie  case,  to  enable  him  to  recover  under  the  sale,  that 
the  sale  would  be  void:  BucknaU  v.  Story,  36  Cal.  67.  A  bill  in  equity  will 
lie  to  restrain  a  sale  of  property  for  illegal  taxes,  since  a  tax  deed  is  made 
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prima  faeit  evidence  of  title:  Palmer  v.  Bolina,  8  Cal.  388;  Fremont  v.  Boling^ 
11  Cat  387;  bat  see  Robinson  v.  Oaar,  6  CaL  275.  Or  the  sale  of  real  prop- 
erty under  an  illegal  assessment:  See  Ileywood  v.  City  of  Buffalo,  14  N.  Y. 
545;  Van  Doren  ▼.  Mayor  qf  New  York,  9  Paige,  390.  Where  an  assessment 
is  laid  upon  land  in  the  city  of  San  Francisco,  it  is  not  within  the  province  of 
a  court  to  interfere  and  order  a  sale  of  the  land  by  a  decree  rendered  in  an 
injunction  suit,  instituted  by  the  owner  of  the  land  for  the  purpose  of  pre- 
venting a  sale  under  an  ordinance  of  the  city:  Weber  v.  The  City  of  San  Fran^ 
Cisco,  1  Cal.  455.  It  seems  that  if  the  injunction  bill  had  been  filed  before 
the  work  was  commenced,  the  court  would  have  felt  bound  to  inquire  into 
the  regularity  of  the  assessment:  Id. 

109.  When  Injunction  "wfU.  and  inrfll  not  Lie. — An  injunction  may  be 
issued  to  restrain  public  officers  from  proceedings  taken  under  an  unconstitu- 
tional statute  which  involves  the  imprisonment  of  the  plaintiff:  Holt  v.  Com- 
missioners  of  Excise,  31  How.  Pr.  334.  That  portion  of  an  act  prescribing 
that  no  injunction  shall  be  issued  against  the  commissioners  appointed  for  the 
Bale  of  the  state  interest  within  the  water  line,  is  invalid:  Guy  v.  ITermance, 
5  Cal.  73;  Stone  v.  Elkins,  24  Id.  127.  An  injunction  restraining  the  city 
officers  from  making  payment  of  sums  for  which  the  city  is  liable  cannot  be 
sustained:  Hecker  v.  Mayor  of  N.  Y.,  18  Abb.  Pr.  369;  28  How.  Pr.  211. 
Nor  will  the  court  restrain  pablic  officers  from  issuing  bonds  authorized  by 
law»  upon  apprehension  that  the  public  officer  will  misapply  their  avails: 
Faulkner  v.  Metcaf,  43  Barb.  255.  Nor  will  an  injunction  be  granted  to  re- 
strain a  board  of  supervisors  from  incurring  liabilities  which  are  not  a  legal 
charge  against  a  county:  Linden  v.  Case,  46  Cal.  171;  see,  also.  People  y. 
Canal  Board  of  X,  Y.,  55  N.  Y.  390;  DunJvam  v.  Village  of  Hyde  Park,  75 
III.  371;  and  Brush  v.  City  of  Carbondale,  78  Id.  74;  also,  Cal.  Civ.  Code,  sees. 
3422  and  3423. 

110.  wno  Ceuonot  be  Ex^oined. — The  government  cannot  be  enjoined: 
Jim  V.  United  States,  9  How.  U.  S.  386;  UnUed  States  v.  McLemore,  4  Id. 
286.  The  president  cannot  be  enjoined :  Mississippi  v.  Johnson,  4  Wall.  U.  S. 
475;  nor  heads  of  United  States  departments:  Walker  v.  Smith,  21  How.  U.  S. 
579.  In  a  case  where  the  process  of  injunction  cannot  reach  the  principal, 
-who  is  the  true  source  of  the  mischief,  and  in  the  case  of  a  sovereign  state 
exempt  from  all  judicial  process,  an  injunction  may  be  awarded  to  restrain 
the  agent  who  is  to  be  made  the  instrument  of  the  wrong.  The  privilege  of 
the  principal  is  not  communicated  to  the  agent:  Oaborn  v.  Bank  qf  United 
States,  9  Wheat.  738. 

IN  TBESPASS. 

m.  941. 

Against  Undermining  Plaintiffs  Land. 

From  digging,  UDctermining,  excavating  or  removing  anj 
soil  from  any  land  adjoining  the  plaintiff's  premises  [describ- 
ing tbem],  wiiicli  sliall  cause  the  plaintiff's  land,  by  reason 
of  the  removal  of  the  said  earth,  to  fall  away  or  subside. 

Form. — See,  as  to  form  on  this  subject,  Farrand  v.  Marshall,  19  Barb.  380. 

111.  Discretion  of  Court. — The  granting  and  continuing  of  injunction  in 
Vol.  UI-0 
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cases  of  alleged  trespasses  on  land  claimed  by  plaintiff,  where  the  injury  is 
likely  to  be  irreparable,  are  to  some  extent  matters  of  discretion,  and  this 
discretion  should  always  be  exercised  in  favor  of  the  party  most  liable  to  be 
injured:  Hicks  v.  G(ympton,  18  Cal.  206.  In  the  case  of  Slade  v.  SulUvaiij  17 
Cal.  102,  the  supreme  court  refused  to  interfere  with  the  discretion  of  the 
court  below,  in  denying  an  injunction  sought  by  a  settler  upon  public  mineral 
lands,  to  protect  his  improvements — a  dwelling-house,  milk-house,  bam, 
garden,  dam,  etc.  — against  miners  who  were  working  the  bed  of  a  ravine  a 
short  distance  in  front  of  the  house:  See  facts. 

112.  Party  "WalL— Where  plaintiff's  wall,  laid  on  his  own  land  projects 
over  the  defendant's  land,  the  court  will  not  compel  the  defendant  to  desist 
from  using  it  as  a  party  wall:  GnUenberger  v.  Woods,  51  Cal.  523. 

113.  Stopping  "Work  of  Hffine.  —If  the  plaintiffs  permit  the  defendants  to 
remain  in  possession  of  a  mining  claim  several  months,  without  interference, 
working  it  as  their  own,  and  expending  large  sums  of  money  in  developing  it, 
a  court  of  equity  will  require  a  very  clear  and  strong  showing  to  induce  it  to 
grant  or  entertain  a  preliminary  injunction  to  stop  the  work:  I^eal  del  Monte 
Co.  V.  Pond  Co.,  23  Cal.  82.  When  the  title  of  the  property  is  in  dispute, 
the  question  whether  the  defendants  are  solvent  and  able  to  respond  in 
damages  forms  an  important  element  in  passing  upon  an  application  for  an 
injunction  pending  the  litigation:  Id. 

114.  Tearing  Down  Fences. — When  a  complaint,  in  an  action  to  restrain 
the  commission  of  trespass,  avers  that  the  defendant  has  torn  down  the  fences 
of  plaintiff,  and  entered  his  close  for  the  purpose  of  opening  a  private  road 
across  plaintiff's  land,  under  a  claim  of  right  founded  on  an  order  of  a  board 
of  supervisors  laying  out  a  road,  and  does  not  state  that  the  right  has  been 
settled  in  an  action  at  law,  and  that  the  defendant  continues  his  acts  after  a 
court  of  law  has  decided  against  him,  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action:  Leach  y.  Day,  27  Cal.  643.  Courts  of  equity 
may  restrain  the  commission  of  a  trespass  about  to  be  committed,  by  taking 
down  fences  and  opening  a  road  through  the  plaintiff's  land,  in  pursuance  of 
an  order  of  the  board  of  supervisors,  prematurely  made:  Grigshy  v.  Burtnett^ 
31  Cal.  406;  More  v.  Mamini,  32  Id.  590.  The  threatened  injury  must  be 
irreparable;  9  Wend.  571;  7  Johns.  Ch.  315;  Sixth  Av.  H.  li.  Co.  v.  Ker^,  28 
How.  Pr.  382;  affirming  S.  C,  45  Barb.  138;  and  irremediable:  Spoonei-v. 
McConnell,  1  McLean,  337.  An  allegation  in  the  complaint  that  plaintiff  was 
in  possession  of  the  land  as  owner  when  defendant  entered  is  a  sufficient 
statement  of  titlo  in  a  suit  for  injunction  to  restrain  trespass:  Hicks  v.  Comjpton, 
18  Cal.  206. 

115.  "When  Injunction  Lies. — An  injunction  lies  to  restrain  the  per- 
sistent commission  of  trespasses,  even  of  a  mere  personal  nature,  where  they 
affect  a  corporate  franchise:  Stage  Horse  cases,  15  Abb.  Pr.  (N.  S.)  51.  And 
where  the  injury  is  in  its  nature  a  continuing  one,  and  the  remedy  at  law  be 
by  successive  suits,  and  an  action  for  damages  will  be  wholly  inadequate  to 
protect  plaintiff's  rights,  he  will  not  be  put  to  his  remedy  at  law;  Shimer  v. 
Morris  Canal  He,  Co.,  27  N.  J.  Eq.  364.  In  Indiana  it  is  not  necessary  that 
the  injury  bo  irreparable,  if  it  cannot  be  fully  compensated  in  damages  injunc- 
tion will  lie:  Clarke  v.  Jeffersonville  etc.  R.  JR.  Co.,  44  Ind.  248. 

lia  ^Vhen  Injunction  will  not  laie Where  the  complaint  alleged 
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that  in  Septeinl)er,  1849,  plaintiff  settled  on  a  tract  of  land,  "the  same  being 
public  land  of  the  United  States;"  that  subsequently  H.,  a  foreigner,  built  a 
house  on  and  occupied  a  portion  of  the  tract,  and  now  that  H.  *8  executor  is 
offering  the  same  for  sale,  and  plaintiff  prays  an  injunction,  and  damages  for 
the  occupation:  Held^  that  the  plaintiff  sets  forth  no  principle  on  which  to 
base  a  claim:  O* Conner  v.  Corbitt,  3  CaL  370.  For  an  apprehended  trespass, 
nnlesa  under  very  special  circumstances,  injunction  will  not  be  allowed.  For 
examples  as  to  circumstances  which  have  been  considered  sufficient,  see 
Mayor  of  N.  Y,  v.  Conover,  5  Abb.  Pr.  178;  and  see  generally  on  this  topic, 
12  How.  Pr.  218;  1  Barb.  317.  Injunction  cannot  be  granted,  however  clear 
the  original  right  may  be,  if  the  trespass  be  complete  and  perfect:  Mortland 
▼.  Bidiardaon^  22  Beav.  604;  Deere  v.  Guest,  I  Myl.  &  Cr.  616;  AWy-Qen,  v. 
N.  J,  R.  J?.,  2  Green  Ch.  141;  see  Perkins  v.  Warren,  6  How.  Pr.  348.  Nor 
will  it  be  granted  where  the  party  complaining  has  a  complete  and  adequate 
remedy  at  law:  Leaeh  v.  Day,  27  Cal.  643.  And  although  equity  may  inter- 
fere in  a  case  of  trespass  to  prevent  irreparable  mischief  and  multiplicity  of 
suits,  still  if  the  trespass  be  but  fugitive  and  temporary,  and  adequate  com- 
pensation can  be  had  at  law,  no  injunction  should  be  granted:  Minnig'a  Ap^ 
peal,  82  Pa.  St.  373.  Nor  will  a  naked  trespass  be  enjoined  where  no  waste 
is  committed:  Nevada  Co.  and  Sac.  Canal  Co.  v.  Kidd,  37  CaL  282. 
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J^o.  942. 

From  Using  Plaintiff^ s  Trade-mark, 

From  Belling,  exposing  for  sale,  or  causing  to  be  sold 
[state  wbat],  or  auj  other  article  or  thing  with  similar  labels 
to  the  ))laintifirs,  as  hereinafter  described,  or  in  like  boxes, 
or  with  like  or  similar  devices  thereon,  in  any  manner  or 
by  any  means,  so  that  the  article  so  put  up  or  sold  will  be 
taken  for  that  which  this  plaintiff  has  hitherto  put  up  and 
sold  under  the  name  and  style  and  by  the  device,  etc.,  of 
[describe  device  particularly]. 

Note. — See  Cal.  PoL  Code,  sec.  3199,  and  also  notes  and  authorities  voL 
ii,  p.  284  efteq. 

117.  Deoeption. — Where  a  deception  is  practiced  upon  the  public  by 
one  who  uses  or  imitates  the  trade-mark  of  another,  with  a  fraudulent  in- 
tent, to  recommend  to  purchasers  an  article  similar  in  appearance  to  one 
already  made  and  favorably  known  in  the  market,  an  injunction  will  be 
granted  to  restrain  it:  Coffeen  v.  Brunton,  4  McLean,  516. 

118.  Form. — For  another  form,  see  Croft  v.  Day,  7  Beav.  84. 

119.  Pictnre. — A  picture  may  be  matter  of  trade-mark:  Falkenhurg  t. 
Lucy,  35  Cal.  52. 
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JVV).  943. 

Against  Infringement  of  Sign. 

From  running,  or  in  any  manner  using  or  causing  to  be 
used,  for  the  conveyance  of  passengers,  any  omnibns  having 
painted,  stamped,  printed,  or  written  thereon  the  words  or 
names,  ''London  Conveyance,"  or  ''Original  Conveyance 
for  Company,"  or  any  other  names,  words,  or  devices, 
painted,  stamped,  printed,  or  written  thereon  in  such  man- 
ner as  to  form  or  to  be  a  colorable  imitation  of  the  names, 
words  and  devices  painted,  stamped,  printed  or  w^ritten  on 
the  omnibuses  of  the  plaintiffs. 

Note.— This  form  was  sustained  in  Knott  v.  Morgan^   (15  Eng.  Ch.)  2 
Keen,  213. 

WASTE. 

J^o.  944. 

Affidavit  to  Obtain  Order  to  Restrain  Waste, 
[Venue.] 

[Title.] 

A.  B.,  the  plaintiff  above-named,  being  duly  sworn,  says 
as  follows : 

I.  This  action  is  brought  [state  the  object  of  the  action]], 
and  all  the  allegations  of  said  complaint  are  true  to  the 
knowledge  of  the  deponent. 

II.  On  or  about  the    days  of  the  present  month 

of ,  the  defendant  proceeded  to  cut  and  take  off, 

and  put  up  in  cord-wood,  the  wood  and  timber  then  grow- 
ing and  being  on  said  premises,  and  has  now  cut  and  piled  up 
on  said  premises,  ready  to  be  taken  therefrom,  as  I  am  in- 
formed and  believe,  several  hundred  cords  of  said  cord- 
wood,  of  the  value  of  dollars;  and  I  further  say 

that  the  said  wood  and  timber  so  cut  and  corded  is  not 
required  for  the  necessary  reparation  of  any  fences,  build- 
ings, or  erections  which  were  i^pon  said  premises  at  the 
time  of  the  said  sale,  nor  for  the  necessary  firewood  for  the 
use  of  the  family  of  the  said ;  but,  to  the  con- 
trary thereof,  I  am  informed  and  believe  that  the  said  de- 
fendant has  made  preparations  to  destroy  the  remaining 
wood  and  timber  growing  upon  said  premises,  and  continues 
daily  to  cut  the  same;  and  I  am  also  informed  and  believe 
that  the  said  defendant,  together  with  one  0.  D.,  and  others 
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wbose  names  are  unknown  to  me,  and  to  whom  the  said 
defendaut  lias  contracted  or  proposed  to  dispose  of  said 
wood,  or  a  portion  thereof,  threaten  to,  and  are  actually 
proceediug,  with  their  boutmen,  cartmen,  servants,  and 
persons  in  their  employ,  to  take  and  remove  and  dispose  of 
the  said  cord-wood,  wood  and  timber.  I  further  say  that 
the  land  so  sold  by  me  is  valuable  principally  for  the 
sake  of  said  wood  and  timber,  and  that  the  destruction 
thereof,  as  aforesaid,  is  a  permanent  injury  to  the  freehold. 
And  the  said  defendants,  after  the  removal  of  said  wood,  as 
lamiufoimed  and  verilj' believe,  intend  to  abandon  said 
land  when  the  said  wood  is  so  removed;  and  by  such  re- 
moval of  said  wood,  the  security  for  the  amount  yet  due  me 
on  the  purchase  of  said  land  will  be  lost  and  rendered 
of  no  value. 

III.  The  defendant  is  wholly  insolvent,  and  unable  to 
answer  the  plaintiff  in  damages  in  the  premises;  and,  as  I 
verily  believe,  I  will  be  left  without  remedy  as  to  the  timber 
already  cut,  unless  the  defendaut  is  enjoined  from  removing 
or  interfering  with  it. 

120.  Affidavit  should  State — It  is  not  sufficient  that  the  affidavit  should 
aUege  that  the  injury  will  be  irreparable;  it  must  be  shown  to  the  court  how 
and  why  it  would  be  so,  otherwise  the  extraordinary  remedy  of  injunction 
wiU  not  be  allowed,  especially  where  no  action  has  ever  determined  the 
plaintiff*s  right:  Waldron  v.  Marshy  5  Cal.  119.  On  a  motion  for  injunction 
to  enjoin  waste,  the  complainsmt  cannot,  on  bill  and  answer,  read  affidavits 
in  support  of  his  title:  United  Statea  v.  Parroit,  1  McAU.  271. 

JVo.  945. 

Statement  on  Motion  Enjoining  Waste. 

From  pulling  down  or  otherwise  injuring  the  buildings 
standing  on  the  premises  hereinafter  described,  or  any  part 
thereof,  or  from  committing  any  waste,  spoil  or  destruction, 
upon  the  said  premises,  and  removing  the  fences  therefrom, 
or  destroying  or  cutting  down  the  timber  thereon,  and  from 
executing  and  procuring  to  be  executed  any  conveyance  of 
the  said  premises  to  any  person  or  persons  other  than  to  the 
plaintiff,  or  as  he  shall  direct. 

The  said  premises  are  known  as ,  and  are  bounded 

and  described  as  follows:  [description.] 

121«  Removal  of  BuUding. — An  injunction  will  not  be  granted  at  the 
suit  of  the  landlord  to  restrain  the  tenant  from  removing  from  the  demised 
premises  a  building  erected  by  him,  if  it  ajppears  that  the  security  for  the 
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rent  will  thereby  be  merely  impaired  and  lessened  in  valac.  It  moat  appear 
that  such  security  will  be  left  inadequate  to  secure  the  rent:  Perrine  t. 
Maradeu,  34  Cal.  14. 

122.  Removal  of  Machinery. — Equity  has  undoubted  jurisdiction  to 
interfere  by  injunction  in  favor  of  the  owner  of  the  reversion  to  stay  or  pre- 
rent  waste  threatened  or  being  committed  by  tenant  for  life  or  years;  and 
where  it  appears  that  certain  machinery,  belonging  to  plaintiff,  and  part  of 
his  mill  property  was  about  to  be  removed  by  defendants,  who  were  tenants 
in  possession,  to  the  great  and  irreparable  injury  of  plaintiff  and  his  prop- 
erty: Held  sufficient  to  warrant  an  injunction,  without  alleging  the  insolv- 
ency of  defendants:  Poertner  v.  Busself  33  Wis.  193. 

JVb.  946, 

Against  WcuUe  by  Cutting  Timber. 

From  cutting  down,  felling,  barking,  or  otherwise  wasting 
or  injuring  any  timber-trees,  and  from  felling,  digging  np, 
or  removing  any  ornamental  trees  therein,  or  underwood 
standing  and  growing  on  [designate  the  premises],  and  from 
committing  any  further  or  other  waste  or  spoil  in  or  upon 
the  said  laud  and  premises. 

123.  Timber  Already  Cut — In  an  action  for  waste  in  cutting  timber,  it 
may  be  questionable  whether  injunction  is  proper  as  to  timber  already  cut, 
but  the  court  may  require  the  defendant  (having  acquired  jurisdiction)  to 
give  security  to  account,  as  a  condition  of  modifying  the  injunction  in  thia 
respect:   Weaiherby  v.  Wood,  29  How.  Pr.  404. 

124.  when  iBSued. — Injunctions  to  restrain  injuries  in  the  nature  of 
waste  should  not  be  issued  before  the  hearing  on  the  merits,  except  in  cases 
of  urgent  necessity,  or  when  the  subject  matter  of  the  complaint  is  free  from 
controversy,  or  irreparable  mischief  will  be  produced  by  its  continuance. 
But  in  all  cases  where  the  right  is  doubtful,  the  court  should  direct  a  trial  at 
law,  and  in  the  meantime  grant  a  temporary  injunction  to  restrain  all  inju- 
rious proceedings,  if  there  be  danger  of  irreparable  miscliief:  Hicks  v. 
Michael,  15  Cal  107. 

Jfo.  947. 

Against  Destroying  Ornamental  Trees, 

Erom  committing  waste,  spoil,  or  destruction  on  [desig- 
nate the  premises],  and  from  cutting  down  any  timber  or 
other  trees  growing  upon  the  said  estates,  which  are  planted 
or  growing  there  for  the  ornament  of  the  said  house,  or 
which  grow  in  lines,  walks,  vistas,  or  otherwise  for  the  or- 
nament of  said  houses,  or  of  the  gardens,  parks  or  pleasure 
grounds  thereunto  belonging;  and,  also,  to  restrain  him,  his 
servants,  workmen,  and  agents,  from  cutting  down  any  tim- 
ber or  other  trees,  and  from  changing  or  removing  the 
walks  or  drives  therein,  or  widening  or  moving  the  same. 
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125.  Injury  Irreparable — Plaintiff  takes  up  two  hnndred  and  twelve 
acres  of  land  under  the  possessory  act  of  this  state,  incloses  it,  and  plants 
it  with  fruit  and  ornamental  trees  and  shrubbery.  Defendants  enter  upon  a 
portion  of  the  tract  for  mining  purposes,  dig  up  and  destroy  the  trees  and 
shrubbery,  and  threaten  to  continue  such  trespasses — claiming  the  right  so 
to  do  by  paying  to  plaintiff  the  money  value  of  the  trees,  etc.  Plaintiff  sued 
for  damages  for  the  trespasses  committed,  and  asks  a  perpetual  injunction 
against  future  trespasses.  Verdict:  '*  We,  the  jury,  award  the  plaintiff  forty- 
two  dollars  damages."  Judgment  accordingly,  the  court  refusing  to  perpet- 
uate the  injunction.  Plaintiff  had  recovered  a  similar  verdict  in  a  previous 
suit:  Htldf  that  the  verdict  is  conclusive  of  the  rights  of  the  parties,  and 
that  perpetual  injunction  against  the  trespasses  should  issue;  that  the  nature 
of  the  property  destroyed,  and  threatened  to  be  destroyed,  is  such  that  the 
injury  is  irreparable;  that  plaintiff  is  not  bound  to  take  the  mere  money  value 
of  the  trees,  ss  they  may  possess  a  peculiar  value  to  him:  Daubensptck  v. 
Orear,  18  CaL  443. 

Xo.  948. 

Against  Working  a  Mine, 

From  working  the  ledges,  veins,  spars,  angles  or  seams  of 
gold,  silver,  copper  or  iron,  and  other  nHu^rals  Ijing  in, 
upon,  or  Quder  the  [designate  lands],  and  from  digging,  ex- 
tracting, getting,  and  carrying  away  or  selling  or  disposing 
of  the  gold,  silver,  copper,  iron,  and  other  minerals  pro- 
daced  therefrom,  or  from  mining  any  quartz  or  other  rock 
\^hich  contains  the  same. 

126.  Mining  Claim . — When  the  title  to  a  mining  claim  is  in  controversy, 
an  injunction  may  he  granted  to  preserve  the  property  pending  the  litigation: 
Htss  V.  Winder,  34  Cal.  270. 

127.  Mortgagee,  "when  Entitled  to — Where  mortgagor  in  possession 
threatens  waste  which  involves  irreparable  injury  to  the  land  and  will  render 
the  security  inadequate,  the  mortgagee  is  entitled  to  an  injunction  to  stay 
waste  without  alleging  the  insolvency  of  the  mortgagor:  Fairbank  v.  Cud- 
worlh,  33  Wis.  358. 

128.  Appeal  from  Order. — An  appeal  from  an  order  refusing  to  grant 
an  injunction  upon  such  hearing,  or  from  an  order  dissolving  an  injunction, 
does  not  create  an  injunction  or  prolong  the  restraining  order  in  the  former 
case,  nor  revive  it  in  the  latter,  pending  the  appeal:  Hicks  v.  Michael,  15  CaL 
107.  An  injunction  is  not  dissolved  or  superseded  by  appeal  taken:  Merced 
Mining  Co,  v.  Fremont,  7  Cal.  130.  So,  a  pendency  of  motion  for  new  trial 
does  not  operate  as  a  suspension  of  an  injunction:  Ortman  v.  Dixon,  9  CaL  23. 

129.  Bonds  Given — The  usual  bond  being  given,  an  order  was  made  to 
show  cause  (August  29)  why  an  injunction  should  not  issue.  A  restraining 
order,  in  the  "meantime"  issued.  The  case  was  continued  until  October  10, 
when,  on  hearing,  the  order  was  dissolved,  injunction  denied,  and  suit  dis- 
misssed.  Action  on  the  bond :  Held,  that  the  restraining  order  embraces  the 
time  between  its  issuance  and  the  hearing,  and  the  damages  may  be  had  be- 
yond August  29:  Prader  v.  Grim,  13  Cal.  585.     Even  if  a  chancellor  has  no 
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power,  under  the  statute,  to  require  an  undertaking  upon  the  issuance  of  the 
restraining  order,  still  having  taken  jurisdiction  of  the  general  subject  of  liti- 
gation, he  has  power,  aside  from  the  statute,  to  order  such  undertaking,  or 
to  make  any  other  order  in  the  progress  of  the  case  for  the  furtherance  of  the 
objects  of  the  litigation  and  the  protection  of  its  subject-matter:  Pradtr  v. 
PurkeU,  13  Cal.  588. 

130.  Hearing. — If  the  court  or  judge  deem  it  proper  that  the  defendant, 
or  any  of  several  defendants,  should  be  heard  before  granting  the  injunction, 
an  order  may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and 
place,  why  the  injunction  should  not  be  granted;  and  the  defendant  may,  in 
the  meantime,  be  restrained:  CaL  Code  C.  P.,  sec.  580;  N.  Y.  Code,  soc 
609. 

131.  Order  to  Sho'w  Cause. — The  object  of  the  practice  of  issuing  an 
order  to  show  cause  before  granting  the  injunction  is  to  enable  the  parties  to 
present  the  case  on  the  merits:  Hicks  v.  Michael,  15  Cal.  107. 

132.  Order  Refused. — Where  an  order  is  made  to  show  cause  why  an 
injunction  should  not  be  granted,  and  restraining  defendants  until  the  hear- 
ing, and  on  the  hearing  upon  the  order  the  injunction  is  refused,  the  restrain- 
ing order  expires  by  limitation:  Hicka  v.  Micfuielf  15  Cal.  107. 

133.  Order  Continued.— In  the  following  case,  it  was  held  that  the  tem- 
porary injunction  granted  on  filing  the  complaint  should  not  have  been  dis- 
solved before  the  hearing;  that  on  the  facts  stated  in  the  complaint,  an  ac- 
tion for  damages  would  be  fruitless;  that,  although  the  complaint  does  not 
aver  absolute  insolvency  of  defendants,  still  enough  is  averred  to  satisfy  the 
court  that  a  judgment  for  damages  would  be  worthless,  and  hence  the  in- 
junction ought  to  have  been  continued:  Hicks  v.  Ccmpton,  18  CaL  206. 

jw>.  949. 

Injunction  Order  <{fter  Order  to  Show  Caun, 
[Title.] 

On  tbe  return  of  the  order  to  show  cause  made  by  me  in 

tlie  above-entitled  action,  on  the day  of ,  187. , 

and  returnable  this  day,  after  hearing  E.  F.  for  the  plaintiff, 
and  G.  H.  for  the  defendant,  no  sufficient  cause  to  the  con- 
trary being  shown. 

It  is  ordered,  tbat  the  said  order  to  show  cause  be,  and 
the  same  hereby  is,  made  absolute,  on  the  said  plaintiff  exe- 
cuting and  filing  a  written  undertaking  pursuant  to  the 
statute  and  the  practice  of  the  Court,  to  the  effect  that  he 
will  pay  the  said  defendant  such  damages,  not  exceeding  the 

sum  of dollars,  as  he  may  sustain  by  reason  of  tbe 

injunction,  if  the  Court  sball  finally  decide  tbat  the  plaintiff 
is  not  entitled  thereto.  And  I  order  tbat  tbe  said  defend- 
ant, and  bis  agents  and  servants,  be  enjoined  and  restrtiined 
[state  acts  to  be  enjoined]  until  tbe  further  order  of  the 
Court.  .  . 

[Datb.]  [Signaturb.] 
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134.  Note. — It  will  be  readily  observed  by  the  practitioner  that  the  Ian- 
guage  of  each  restraining  order  is  necessarily  changed  according  to  the  facts 
of  each  case,  and  the  object  being  to  inform  the  party  against  whom  the 
order  runs,  in  clear  and  unmistakable  terms,  what  he  is  forbidden  from  doing, 
the  briefer  the  order  the  clearer  it  will  be;  lengthy  and  wordy  injunction 
orders  should  be  avoided. 

135.  InBOflScient  Grounds. — Bill  for  an  injunction  to  restrain  defend- 
ants from  taking  possession  of  certain  real  estate,  a  warehouse  and  wharf. 
Complaint  avers  plaintiff 's  title  to  the  property,  and  their  possession;  that 
defendants  have  conspired  together,  and  are  threatening  to  take  by  force  the 
property  from  plaintiffs,  and  are  making  preparations  and  using  violent  means 
to  drive  plaintiffs  and  their  workmen  from  the  premises;  that  plaintiffs  are 
in  possession  of  teams,  carriages,  etc.,  for  transporting  goods  from  said  ware- 
house and  wharf  to  Los  Angeles,  as  a  business  connected  with  said  premises; 
and  that  unless  defendants  are  restrained  from  executing  their  threats,  plaint- 
iffs will  be  ruined  in  their  business,  and  their  property  be  destroyed:  Held, 
that  these  allegations  are  insufficient  to  authorize  an  injunction,  there  being 
no  averment  of  insolvency  of  defendants,  and  the  complaint  not  showing  that 
there  is  no  adequate  remedy  at  law:  Tomlinaon  v.  Hubio,  16  CaL  202.  The 
answer  in  chancery  of  a  corporate  body  under  its  common  seal,  denying  the 
equity  of  the  bill,  is  sufficient  to  warrant  a  denial  of  an  injunction,  or  to 
dissolve  it  if  granted:  Haighi  v.  Proprietors rf  the  Morris  Aqueduct,  4  Wash. 
C.  Ct.  601.  A  mere  denial  in  the  answer  of  the  equity  of  the  bill  will  not 
prevent  the  court  from  looking  into  the  law  and  the  facts  of  the  case  on  a 
motion  for  a  special  injunction,  and  gi'anting  or  refusing  it,  according  to  its 
discretion:  Clum  v.  Brewer,  2  Curt.  C.  Ct  506. 

136.  Form. — "So  particular  form  of  order  to  restrain  is  necessary.  The 
substantial  thing  is  an  authentic  notification  to  the  defendants  of  the  man- 
date of  the  judge,  which  they  must  then,  at  their  peril,  obey:  Sumyners  v. 
Farish,  10  Cal.  347.  The  language  should  be  so  clear  and  explicit  that  an 
unlearned  man  can  understand  it,  without  employing  counsel  to  advise  him 
what  he  has  a  right  to  do:  Laurie  v.  Laurie,  9  Paige,  234;  Clark  v.  Clark,  25 
Barb.  76.  And  should  contain  sufficient  to  apprise  the  party  what  he  is 
restrained  from  doing,  though  how  far  actual  knowledge  of  its  purpose  on 
the  part  of  the  defendant  may  affect  this:  See  Sullivan  v.  Judali,  4  Paige, 
444;  Bi/am  v.  Stevens,  4  Edw.  119. 

137.  Penalty. — According  to  the  practice  of  the  third  circuit  no  money 
penalty  is  inserted  in  an  injunction:  Low  v.  Hauel,  1  "Wall.  jr.  C.  Ct.  345. 

138.  Title  to  Property.— There  is  no  occasion  that  the  plaintiff  should 
first  establish  his  title  at  law  before  he  can  obtain  tlie  injunction  when  the 
averment  of  his  light  in  the  complaint  is  admitted  by  demurrer:  T'uolumne 

Water  Co.  v.  Chapman,  8  Cal.  392. 

139.  To  "whom  Directed. — Though  an  injunction  should  not  in  general 
be  directed  to  persons  not  parties  in  the  action:  Iveson  v.  Harris,  7  Ves.  257; 
Fellows  V.  Fellows,  4  Johns.  Ch.  25;  Watson  v.  Fuller,  9  How.  Pr.  425;  Peo- 
ple V.  N.  y.  Common  Pleas,  3  Abb.  Pr.  181;  Bloom/ield  v.  Snowden,  2  Paige, 
355;  Sage  v.  Quay,'  Clarke,  347;  Edmonston  v.  McLoud,  19  Barb.  361;  yet 
the  defendant  cannot  object  to  it  on  this  ground :  Tradesman's  Bank  v.  Mer- 
riU,  1  Paige,  304.  But  it  is  usual  and  proper  to  express  that  the  agents, 
attorneys  and  servants  of  the  defendants  are  enjoined;  whether  they  are 
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named  or  not|  they  are  bound  by  it,  if  they  have  notice  of  it:  Mayor  qf  K, 
Y.  V.  Conovei\  5  Abb.  Pr.  252.  It  seems  in  New  York  the  court  will  not 
enforce  obedience  of  such  an  injunction  on  an  ex  parte  application  for  an 
attachment:  Watson  v.  Fuller,  9  How.  Pr.  426.  Aud  an  injunction  against 
persons  not  parties  is  operative  only  as  a  notice  to  such:  Sage  v.  Quay, 
Clarke,  348;  Kdmonaton  v.  McLoitd,  19  Barb.  361. 

140.  "When  may  be  Granted. — Granting  and  continuing  injunctions 
rests  very  much  in  the  sound  discretion  of  the  court,  to  be  governed  by  the 
nature  of  the  case:  Hkksy.  Michael,  15  Cal.  107.  And  this  discretion  should 
always  be  exercised  in  favor  of  the  party  most  liable  to  be  injured:  liicis  v. 
Compton,  18  Cal.  206.  The  abuse  of  discretion  in  granting  the  writ  of  in- 
junction should  be  guarded  against:  De  Witt  v.  Hays,  2  Cal.  463.  An  order 
or  writ  may  be  granted  by  the  court  in  which  the  action  is  brought,  or  by  a 
judge  thereof,  or  by  a  county  judge;  and  when  made  by  a  judge,  may  be  en- 
forced as  the  order  of  the  court:  Cal.  Code  C.  P.,  sec.  525;  N.  Y.  Code,  sec. 
606. 

SERVICE  OP  INJUNCTION. 

141.  When  granted  on  the  complaint,  a  copy  .of  the  com- 
phiiiit  and  verification  attached  must  be  served  with  the  in- 
junction: Cal.  Code  C.  P.,  sec.  527.  The  statute  points 
out  no  mode  for  service  of  an  injunction;  but  in  conformity 
with  the  provisions  rehitive  to  the  summons,  deliveiy  of  a 
copy  is  essential  to  personal  service  where  that  is  required; 
but  whether  it  would  be  necessary  to  exhibit  the  original, 
nnless  specially  requested  by  the  party  served,  no  opinion 
is  here  expressed :  Edmondson  v.  Masotiy  IG  Cal.  38G.  When 
granted  npon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction:  Cal.  Code  C.  P.,  sec.  527. 

142.  A  writ  placed  in  the  sheriff's  hands  on  Sunday,  can- 
not be  officially  received  by  him  on  that  day.  It  can  only 
be  considered  officially  in  his  hands  when  Sunday  has  ex- 
pired: Whibiey  v.  Bntterfield,  13  Cal.  335.  A  party  against 
whom  an  injunction  has  been  issued,  is  not  bound  to  obey 
it  until  after  due  service  thereof  on  him;  giving  him  verbid 
notice  that  an  order  enjoining  him  has  been  made,  is  not 
sufficient:  Elliott  v.  Osborne^  1  Id.  396.  It  seems,  if  a  party 
be  in  court  at  the  time  an  injunction-order  is  made,  and 
thus  has  personal  knowledge  of  the  order,  that  he  would  be 
bound  thereby:  Id.  An  injunction-order,  and  due  service 
thereof  on  the  party  enjoined,  do  not  operate  to  enlarge  the 
time  within  which  an  act  is  required  to  be  done  by  the  party 
procuring  the  order:  Id.  Where  the  plaintiff  in  an  injunc- 
tion suit  endeavored  to  entrap  the  defendant  into  a  violation 
of  the  injunction:  Held^  that  the  plaintiff  should  be  charged 
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Dfith  the  costs  of  an  application  for  an  attachment  made  by 
him :  Sparlcman  v.  Higgine,  2  Blateh.  29. 

143.  Contempt. — An  attachment  for  disobeying  an  injunction  may  be 
granted:  Monroe  v.  Harkness,  1  Crauch  C.  Ct.  157.  The  court  may  imprison 
for  a  contempt  in  violating  an  injunction:  Monroe  v.  Bradley,  1  Id.  158;  see 
CaL  Code  C.  P.,  sees.  1212,  1218,  1219. 

DISSOLTING   INJXJNCTION. 

J^O.  950. 

Notice  qf  Motion  to  Diuolve, 
[TnxB.]  ^ 

To 

Please  take  notice,  that  on  [designate  papers],  the  under- 
signed will  move  the  court,  at ,  on  the day  of 

,  187. . ,  at o'clock  in  the  forenoon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  that  the  injunction  issued 
in  this  action  be  dissolved;  and  for  such  other  or  further 
relief  as  may  be  just. 

[Date.  ]  [Sign  attke.  ] 

144.  Deuaaases  on  Diasolution. — Defendant  may  recover  damages  though 
the  court  had  no  jurisdiction:  Cumberland  Coal  Co,  v.  Hoffman  Steam  Coal 
Co.^  39  Barb.  16;  S.  C,  15  Abb.  Pr.  78.  And  the  measure  of  damages  is  the 
value  of  the  property:  Barton  v.  Fisk,  30  N.  Y.  166.  Fees  of  counsel  are 
properly  included  where  they  are  a  direct  loss:  Ah  T/iaiey.  Quan  Hun,  3  Cal. 
216;  but  see  Taacks  v.  Schmidt,  18  Abb.  Pr.  307.  The  fees  of  an  attorney 
employed  to  resist  injunction  cannot  be  recovered  as  damages,  unless  they 
have  been  paid.  The  fact  that  the  plaintiff  is  subject  to  a  liability  to  his 
attorney,  without  showing  actual  payment  to  him,  is  insufficient:  }Vill8on  v. 
McEvoy,  25  Cal.  170.  The  plaintiff  in  an  action  on  an  injunction  bond  is  not 
entitled  to  a  judgment  for  damages  for  expenses  incurred  for  attorneys'  fees 
and  in  procuring  testimony,  unless  he  proves  that  he  has  actually  paid  the 
attorney  and  the  expenses  of  procuring  testimony:  Prader  v.  Grimm,  28  Cal. 
11.  The  usual  bond  being  given,  an  order  was  made  to  show  cause  (Aug.  29) 
why  an  injunction  should  not  issue.  A  restraining  order,  in  the  *'mean 
time,"  was  issued.  The  case  was  continued  until  October  10,  when,  on 
hearing,  the  order  was  dissolved,  injunction  denied,  and  suit  dismissed. 
Action  on  the  bond:  Held,  that  the  restraining  order  embraces  the  time  be- 
tween its  issuance  and  the  hearing,  and  that  damages  may  be  had  beyond 
August  29:  Ptxider  v.  Orlmm,  13  Cal.  585.  The  form  of  an  undertaking  does 
not  in  terms  provide  for  damages  accruing  after  the  preliminaiy  order  for  an 
injunction  has  ceased  to  be  operative,  and  the  liability  of  sureties  will  not  be 
extended  by  construction  beyond  the  terms  of  the  undertaking:  Webber  v 
WiUox,  45  Id.  302. 

145.  Defense  in  Action  on  Bond. — In  an  action  for  damages  on  an  un- 
dertaking given  on  suing  out  an  injunction,  the  defendants  cannot  object,  by 
way  of  defense,  that  they  ought  not  to  pay  the  damages  which  they  contracted 
to  pay;  because  the  business  which  they  enjoined,  and  for  the  stoppage  of 
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which  damages  are  claimed,  was  a  public  nuisance:  Cunningham  v.  Breed,  4 
Cal.  384;  see  note  150  post. 

146.  DisxnlsBal  of  Suit. — A  judgment  dismissing  a  suit,  in  which  a  tem- 
porary injunction  had  been  granted  for  want  of  prosecution,  amounts  to  a 
determination  by  the  court  that  the  injunction  was  improperly  granted;  and 
after  such  judgment,  suit  lies  upon  the  injunction  bond:  Doxcling  v.  Polack, 
IS  Cal.  625. 

147.  Effect  of  Answer. — Upon  a  motion  to  dissolve  an  inj  auction,  an 
averment  in  an  answer  not  responsive  to  any  allegation  in  the  bill  is  not  per 
«e  evidence  against  the  complainant.  The  answer  of  the  defendant,  in  order 
to  be  evidence  in  his  favor,  must  respond  to  a  fact  averred  in  the  bill,  and 
not  to  a  mere  inference  of  law:  17  Johns.  366;  1  Mun.  373;  2  Id.  298;  Robin' 
son  V.  Cathcart,  2  Cranch  C.  Ct.  590;  United  States  v.  VanoU,  1  McAU.  271. 
If  an  answer  denies  the  equities,  it  will  be  dissolved:  Hazard  v.  Hudson  Eiv, 
Bridge  Co.,  27  How.  Pr.  296;  but  without  prejudice:  Id.  But  it  does  not 
follow  necessarily  that  the  injunction  should  be  dissolved  in  such  case:  Car' 
penter  v.  Danforth^  19  Abb.  Pr.  225;  Bank  of  Monroe  v.  Schermerhorn^ 
Clark's  Ch.  R.  300.  And  the  supreme  court  will  not  interfere,  except  in  case 
of  abuse  of  discretion:  Oodey  v.  Godey,  39  Cal.  166;  McCreery  v.  Brotcn,  42 
Id,  457;  Rogtrs  v.  Tenant,  45  Id.  186;  see,  also,  Fuhn  v.  Weber,  38  Id.  637. 

148.  Effect  of  Appeal — An  injunction  is  not  dissolved  or  superseded 
by  appeal  taken:  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130.  So,  an  appeal 
from  an  order  dissolving  an  injunction  does  not  prolong  the  restraining  order: 
Hicks  V.  Michael,  15  CaL  107. 

149.  Effect  of  Dissolution. — The  dissolution  of  an  injunction  is  a  techni- 
cal breach  of  the  injunction  bond:  Stone  v.  Cason,  1  Or.  100.  Where  an 
injunction  has  been  dissolved,  and  afterward  reinstated,  and  is  still  pending, 
no  suit  can  be  maintained  on  the  injunction  bond,  as  for  a  breach  of  it:  Bentley 
v.  Joslin,  Hempst.  218. 

150.  Grounds  of  Dissolution. — If  upon  such  application  it  satisfactorily 
appear  that  there  is  not  sufficient  ground  for  the  injunction,  it  must  be  dissolved; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction  is  too  great,  it 
must  bo  modified:  Cal.  Code  C.  P.,  sec.  533.  An  injunction  was  dissolved 
ou  the  grounds:  First.  That  the  affidavit  and  papers  on  which  it  was  granted 
were  not  legibly  written;  Second.  That  the  injunction  had  not  been  served 
personally;  Third.  That  the  papers  had  not  been  filed:  Johnson  v.  Ca^ey,  28 
How.  Pr.  492.  The  grounds  of  the  injunction  caunot  be  inquired  into  in  suit 
upon  an  injunction  bond.  The  court  in  which  the  injunction  suit  is  tried 
must  determine  whether  the  injunction  was  properly  or  improperly  issued; 
and  after  such  detennination,  and  not  before,  does  an  action  lie  on  the  bond: 
Dowling  v.  Polack,  18  Cal.  625. 

151.  Injunction  Granted  without  Notice.— If  an  injunction  be  granted 
without  notice,  the  dafondaut,  at  any  tim3  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  jud;;e  who  granted  the  injunction,  or  to  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the  same:  Cal.  Code  C.  P., 
sec.  532;  but  see  Id.,  sec.  937;  and  Fremont  v.  Merced,  9  Cal.  19;  Borland  v. 
Thornton,  12  Id.  441.  The  motion  may  be  made:  First.  Upon  the  complaint 
and  affidavits,  or,  in  other  words,  the  papers,  whatever  they  may  have  been« 
upon  which  the  injunction  was  granted ;  or,  Second.  Upon  papers  upon  which 
the  injunction  was  granted,  and  affidavits  on  the  part  of  defendant,  with  or 
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without  answer.  If  the  defendant  rests  his  motion  upon  the  papers  uiH>n 
which  the  injunction  is  granted,  the  plaintiff  can  make  no  further  showing, 
but  must  sfcand  upon  his  complaint,  or  his  complaint  and  affidavits,  as 
the  case  may  be.  If,  however,  the  defendant  makes  a  counter-showing  by 
affidavit,  with  or  without  the  answer,  the  plaintiff  may  meet  it  with  a  further 
showing  on  his  part.  If  the  defendant  moves  upon  what  he  has  prepared  as 
hia  verified  answer,  he  makes  it  an  affidavit,  in  the  sense  of  the  statute,  for 
all  the  purposes  of  his  motion,  and  he  cannot  depiive  the  plaintiff  of  his  rights 
to  reply  by  calling  it  an  answer  instead  of  an  affidavit:  Falkinhurg  v.  Lucy, 
35  Cal.  52.  Is  is  no  ground  for  dissolving  an  injunction  upon  a  motion  made 
upon  the  complaint  alone,  if  the  facts  alleged  in  the  complaint  are  sufficient 
to  entitle  the  plaintiff  to  an  injunction:  Fuhn  v.  Weber ^  38  Cal.  636. 

152.  Judgment,  ZSffect  of. — When  suit  is  brought  to  set  aside  a  judgment 
on  the  ground  of  fraud,  and  a  restraining  order  is  issued  in  such  suit  at  the 
instance  of  the  plaintiff,  and  subsequently,  at  a  final  hearing,  the  court  de- 
cides that  such  judgment  was  not  fraudulent,  but  valid:  Httd^  that  the  effect 
of  such  judgment  is  that  plaintiff  was  not  entitled  to  the  restraining  order: 
Heyman  v.  Landers,  12  Cal.  107.  Plaintiffs  sue  defendants  for  damages  for 
their  alleged  trespasses  upon  a  certain  portion  of  quartz  mining  claims,  alleged 
in  the  complaint  to  be  the  property  and  in  the  possession  of  plaintiffs,  asking 
an  injunction  against  further  trespasses,  which  was  granted,  the  complaint 
averring  the  insolvency  of  defendants.  The  defendants  deny  all  the  allega- 
tions of  the  complaint,  and  claim  ownership.  The  jury  found,  generally,  "  for 
defendants,"  and  judgment  was  rendered  in  their  favor  for  costs.  Defendants 
then  moved  to  amend  the  judgment  by  adding  thereto  the  words,  "and  that 
the  injunction  heretofore  granted  be,  and  the  same  is  hereby  dissolved,"  which 
was  refused;  but  the  judgment  was  so  modified  as  to  permit  defendants  to 
work  the  surface  diggings  set  up  in  their  answer:  Jleld,  that  the  action 
amounted  to  an  action  of  trespass,  with  an  injunction  as  auxiliary  thereto; 
and  that  the  action  itself  having  failed  by  the  verdict  for  defendants,  the  in- 
junction falls  with  it,  and  should  have  been  dissolved:  Brennan  v.  Oaston,  17 
CaL  372. 

153.  Motion  on  Complednt  and  Answer. — Where  a  motion  to  dissolve 
an  injunction  is  made  upon  bill  and  answer  alone,  the  general  rule  is  to  dis- 
solve the  injunction,  if  the  answer  denies  all  the  equities  of  the  bill.  There 
are  exceptions  to  the  rule,  but  they  depend  upon  the  special  circumstances  of 
the  particular  cases:  Gardner  v.  Ptrkins,  9  Cal.  553;  Johnson  v.  Wide  West 
M.  Co.,  22  CaL  479;  BurneU  v.  W/iUesidea,  13  Cal.  156;  Real  del  Monte.  Co.  v. 
Pond  Co.,  23  Cal.  82.  Where  an  injunction  was  granted  on  the  complaint, 
restraining  defendants  from  surveying  or  selling  the  premises  pending  suit, 
it  was  dissolved  on  filing  an  answer  setting  up  paramount  title  in  defendants: 
Held,  that  the  injunction  was  propetly  dissolved,  because  the  validity  of  de- 
fendants* title  should  be  judicially  determined  before  its  assertion  be  enjoined : 
CurtU  V.  Sutter,  15  Cal.  263.  Where  the  motion  is  made  on  complaint  and 
answer,  the  answer  will  be  treated  as  an  affidavit,  and  the  plaintiff  is  entitled 
to  reply  to  the  answer  by  affidavits:  Falkinhurg  v.  Lucy,  35  Id.  52. 

154.  Motion,  TT^en  to  be  Made. — The  motion  to  dissolve  is  limited  to 
cases  where  the  injunction  is  originally  granted  without  notice:  Natoma  W. 
andM.  Co.  ▼.  Clarkin,  14  CaL  551;  6awic  v.  Parker,  16  Id.  83.     If  the  in- 
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janction  is  granted  upon  notice,  the  remedy  is  by  appeal:  Curtis  v.  Sutler,  15 
Id.  265. 

155.  Notice. — ^Notice  of  a  motion  to  dissolve  an  injunction  must  be  given 
iu  a  reasonable  time  before  the  motion  is  made,  unless  the  cause  has  been  set 
down  forbearing  of  the  motion:  Witkins  v.  Jordan,  3  Wash.  C.  Ct,  226. 
What  notice  is  required,  see  Burford  v.  Ringgold,  1  Cranch  C.  Ct.  253; 
Itamnay  v.  WlUon,  Id.  304;  Stoddert  v.  Watern,  Id.  483.  Under  ordinary 
circumstances,  one  day's  notice  is  too  brief;  but  there  is  no  fixed  limit  as  to 
time:  Latcrenee  v.  Bo%oman,  1  McAll.  419.  Cal.  Code  C.  P.,  sec.  532,  uses 
the  expression  "reasonable  notice."  But  see  Id.,  sec.  1005,  which  provides 
what  notice  must  be  given  of  motions;  and  Id.,  sec.  937,  which  provides  that 
an  order  made  out  of  court,  without  notice  to  the  adverse  party,  may  be 
vacated  or  modified,  without  notice,  by  the  judge  who  made  it;  or  may  be 
vacated  or  modified  upon  notice,  in  the  manner  in  which  other  motions  are 
made. 

156.  Ne^r  Trial,  E£feot  of. — Pendency  of  motion  for  a  new  trial  does  not 
operate  as  a  suspension  to  an  injunction:  Ortman  v.  Dixon,  9  Cal.  23.  In- 
an  action  to  try  the  right  to  a  mining  claim,  a  preliminary  injunction  is 
granted  on  plaintifiTs  motion,  and,  on  appeal  to  the  supreme  court,  a  judg- 
ment in  favor  of  plaintiff  is  reversed,  and  a  new  trial  granted;  this  granting 
of  a  new  trial  does  not  entitle  the  defendant  to  a  dissolution  or  modification 
of  the  injunction:  Hess  v.    Winder,  34  Cal.  270. 

157.  Reinstating. — Where  an  injunction  has  been  dissolved  on  the  coming 
in  of  the  answer  denying  the  equity  of  the  bill,  and  testimony  has  afterwards 
been  taken  and  published  tending  to  show  the  right  of  the  complainant  to 
relief,  the  injunction  or  application  may  be  reinstated:  4  Johns.  Ch.  36;  2 
Ves.  Sr.  19;  1  Hen.  &  M.8;  1  Blani.  563;  Tucker  v.  Carpenter,  Hempet. 
440.  When  the  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial,  it  is  returned  to  the  lower  court  for  a  trial  upon  the  issues,  and  it 
stands  in  the  same  attitude  in  all  respects  as  before  the  former  triaL  If  the 
plaintiffs  were  entitled  to  an  injunction  before  the  former  trial,  and  the  in- 
junction was  ordered,  they  were  entitled  to  retain  it  upon  the  cause  being 
remanded  for  a  new  trial:  Hess  v.    Winder,  34  Cal.  270. 

158.  Nonsuit,  Effect  of. — When  a  preliminary  injunction  is  granted  on 
plaintiff's  application,  the  injunction  should  be  dissolved  if  a  nonsuit  is 
granted  on  the  trial:  Harris  v.  McGregor,  29  Cal.  124.  If  a  preliminary  in- 
junction is  dissolved  upon  granting  a  nonsuit,  and  the  judgment  is  afterwards 
reversed  on  appeali  the  plaintiff  upon  a  propar  application,  will  be  entitled 
to  a  renewal  of  the  injunction  upon  filing  the  remittitur  in  the  court  below: 
Harris  v.  McGregor,  29  CaL  124. 

159.  Opposing  Motion.— If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defenlant,  bat  not  otherwise,  the  plaintiff  miy  oppose  the 
same  by  affidavits,  or  other  evidence,  in  addition  to  those  on  which  the  in- 
junction was  granted:  C<Mle  C.  P.,  sec.  532.  On  application  for  injunction 
to  restrain  waste,  or  mischief  analogous  to  waste,  plaintiff  may  read  affidavits 
contradicting  the  answer  upon  all  matters  in  controversy,  including  questions 
of  title:  Hichs  v.  Michael,  15  Cal.  107. 

160.  Parties. — ^Parties  cannot  maintain  a  joint  action,  unless  their  dam- 
ages are  joint:  Fowler  v.  Frisbie,  37  Cal.  34. 
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161.  Remedy  of  Defendant. — ^An  injunction  bond,  though  given  to  all 
the  obligees  by  name,  and  using  no  words  directly  expressing  a  several 
obligation,  yet  necessarily  creates  a  several  liability,  the  design  of  it  being 
to  secure  each  or  all  of  the  obligees  from  damages  or  injury:  Summers  v. 
ilim'i,  10  Cal.  347.  An  action  on  the  case  will  not  lie  for  improperly  suing 
ont  an  injunction,  unless  it  is  charged  in  the  declaiution  as  an  abuse  of  the 
process  of  court  through  malice,  and  without  probable  cause:  Robinson  ▼. 
Kellum,  6  Cal.  399.  If  the  act  complained  of  is  destitute  of  these  elements, 
the  remedy  of  the  injured  party  is  on  the  injunction  bond:  Id. 

162.  Reversal  of  Judgment — A  reversal  of  jugdment,  which  judgment 
awards  the  plaintiff  possession  of  a  tract  of  land,  and  perpetaally  enjoins  the 
defendant  from  committing  waste  on  the  land,  also  reverses  the  injunction 
decree,  even  if  the  decree  is  not  included  in  the  record  sent  to  the  appellate 
court:  McGarraJuin  v.  Maxwell^  28  Cal.  84. 

163.  Revival  of  Injunction. — The  court  below  may,  on  proper  showing, 
revive  an  injunction  once  dissolved,  or  grant  an  injunction  previously  denied, 
and  this  is  the  extent  of  its  power  when  the  matter  has  been  once  disposed 
of:  Hicks  V.  Micltael,  15  Cal.  107;  Creanor  v.  Nelson,  23  CaL  464. 

164.  Right  to  Move. — The  right  to  move  to  dissolve  an  injunction  be- 
fore final  hearing  exists  only  where  it  was  granted  without  notice,  according 
to  section  118  of  the  practice  act:  Cal.  Code  C.  P.,  sec.  632;  Natoma  Water 
and  Mining  Co,  v.  Parker,  16  Cal.  83.  The  privilege  of  moving  for  a  disso- 
lution of  an  injunction  upon  the  filing  of  an  answer  is  limited  to  cases  where 
the  injunction  is  originally  granted  without  notice.  Where  the  injunction  is 
granted  on  a  rule  to  show  cause,  it  cannot  be  dissolved  until  the  final  hearing, 
unless  the  right  to  apply  for  dissolution  on  filing  the  answer  be  expressly 
reserved.  An  injunction  granted  upon  an  order  to  show  cause,  and  after  a 
full  hearing  on  the  merits,  cannot  be  dissolved  on  motion  before  the  final 
hearing.  The  only  remedy  is  to  appeal  from  the  order  granting  the  injunc- 
tion: Id. 

165.  Street  Assessment. — Where  assessment  was  laid  for  the  purpose 
of  improving  a  street,  thereby  benefiting  the  property  of  the  plaintiff  in 
common  with  the  property  of  other  persons  owning  lots  on  the  same  street, 
and  the  improvement  was  completed  without  the  plaintiff  interposing  in  the 
outset  to  prevent  it,  and  he  then  filed  an  injunction  bill  to  stay  the  sale  of  his 
land  by  virtue  of  an  ordinance  of  the  city,  for  the  purpose  of  avoiding  the 
payment  of  his  portion  of  the  assessment:  Held,  that  the  injunction  ought  to 
be  dissolved,  on  the  ground  that  he  who  asks  equity  must  do  equity;  that 
the  city  shonld  be  permitted  to  proceed  and  sell  the  plaintiff's  land  for  the 
purpose  of  satisfying  the  assessments,  leaving  him  after  the  sale  to  the 
technical  rights  which  he  set  up,  by  reason,  as  he  claimed,  of  some  irregularity 
in  the  mode  of  making  the  assessment:  Weber  v.  The  City  of  San  Francisco, 
1  Cal.  4.55. 

166.  When  Dissolved. — Where  an  injunction  is  granted  until  further 
answer  and  farther  order,  which  is  the  usual  form,  it  is  never  dissolved  until 
the  answer  comes  in,  even  though  the  defendant  should  live  abroad :  Bead  v. 
Conseqva,  4  Wash.  C.  Ct.  174.  If  there  are  several  defendants,  the  court  will 
not  in  general  dissolve  the  injunction  until  all  have  answered :  Bobinson  v. 
Catkeart,  2  Cranch  C.  Ct.  590.    Where  an  injunction  will  be  dissolved  upon 
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the  coming  in  of  an  answer  denying  poaitively  the  equities  of  the  bill, 
see  O'rr  v.  J/erWW,  1  Woodb.  &  M.  376;  Orr  v.  LittU/Uld,  Id.  13;  UniUd 
Slates  V.  ParroU,  I  McAU.  271. 

JTo.  951. 

Order  Dissolving  Injunction. 
[Title.] 

On  reading  and  filing  answer  of  defendant,  and  on  motion 
of  G.  H.,  counsel  for  the  defendant,  and  after  hearing  E. 
F.,  counsel  for  plaintiff,  in  opposition: 

It  is  ordered,  that  the  injunction  granted  on  the 

day  of ,  187.,  against  the  above-named  G.  D.,  be  va- 
cated and  dissolved. 

J.  C. 

Judge  of County. 

JV'o.  95^. 

Order  Confirming  Report  as  to  Damages. 
[Title.] 

On  reading  and  filing  the  annexed  notice  of  motion  and 
affidavit  and  certificate,  and  the  referee's  report,  and  the 
evidence  on  which  the  same  was  founded,  and  on  motion  of 
G.  H.  for  the  defendants,  and  after  hearing  E.  F.  for 
plaintiffs,  and  for  L.  M.  and  N.  O.  (sureties)  in  opposition: 

It  is  ordered,  that  the  said  report  of  the  referee,  herein 
be,  and  the  same  is  hereby,  in  all  respects,  confirmed,  with 
dollars  of  costs  of  this  motion. 

JVb.  953. 

Injunction  Dissolved  and  Action  Dismissed. 
[Title.] 

And  now  comes  as  well  the  said  plaintiff  (by  his  attorney) 
as  the  said  defendant  (by  his  attorney),  and  thereupon  this 
action  came  on  for  trial  before  the  Court  upon  the  issues 
joined  between  the  parties,  on  consideration  whereof  the 
Court  does  find  that  the  said  defendant  [here  state  the  find- 
ing of  the  Court  on  the  issues  presented  in  the  pleadings] 
was  not  guilty  of  the  waste  and  destruction  in  manner  and 
form  as  the  said  plaintiff  hath  in  his  said  complaint  declared 
against  him,  or  in  any  manner,  or  at  all.  It  is  therefore 
considered  that  the  injunction  heretofore  granted  in  this 
action  be,  and  the  same  is  hereby  dissolved;  and  it  is  further 
considered  that  the  said  defendant  recover  against  the  said 
plaintiff  his  costs  in  and  about  his  suit,  in  this  behalf  ex- 
pended, taxed  to  be dollars. 

Note. — This  is  one  of  the  old  forma,  yet  it  contams  all  that  ia  reqniaite. 
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Jfo.  954. 

Injunction  Made  Perpetual 
[Title.] 

And  now  comes  as  well  the  said  plaintiff  (by  his  attorney) 
as  the  said  defendant  (by  his  attorney),  and  thereupon  this 
action  came  on  for  trial  before  the  Court,  upon  the  issues 
joined  between  the  parties;  on  consideration  whereof,  the 
Court  do  find  that  the  said  defendant  was  guilty  of  the  waste 
and  destruction,  in  manner  and  form  as  the  said  plaintiff 
hath  in  liis  said  complaint  alleged  against  him. 

It  is  therefore  ordered  and  adjudged  that  the  injunction 
heretofore  granted  in  this  action  be,  and  the  same  is  hereby 
made  perpetual,  and  the  said  defendant  is  hereby  perpetu- 
ally enjoined  from  [here  state  the  act  or  acts  complained  of, 
with  particularity,  and  from  the  doing  of  which  the  defend- 
ant is  to  be  enjoined];  and  it  is  further  considered  that  the 
said  plaintiff  recover  against  the  said  defendant  his  costs  in 
and  about  his  suit,  in  this  behalf  expended  taxed  to  be ... . 
dollars. 

ESTEK,  TOL.  m— 10 


Subdivision  Seventh. 

Proceedings  Collateral  and  Incide^ital  to  Actions. 


CHAPTER  I. 

NOTICES  OP  MOTION,  AFFIDAYITS  AND  ORDERS  IN  GENERAL. 

MOTIONS  AND  NOTICES. 

1.  It  is  prescribed  by  the  statute  of  California  that 
** Every  direction  of  a  court  or  judge  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated 
an  order.  An  application  for  an  order  is  a  motion:*'  Cal. 
Code  C.  P.,  sec.  1003.  It  may  be  defined  to  be  the  judg- 
ment, or  conclusion  of  the  court,  upon  any  motion  or  pro- 
ceeding; and  includes  cases  where  aHirmative  relief  is 
granted,  and  cases  where  relief  is  denied :  Gilman  v.  Coiitva 
Costa  Co.y  8  Cal.  57.  The  effect  of  an  order,  general  in  its 
terms  at  its  close,  may  be  determined  or  ascertained  by 
reference  to  the  motion  upon  which  it  was  made,  when 
such  motion  is  recited  in  the  order  at  its  commencement: 
McKinley  v.  luttle,  34  Cal.  248.  In  practice,  a  motion  is 
an  oral  argument  to  the  court,  showing  why  a  certain  order 
should  be  made;  while  a  notice  is  a  written  information 
giyen  to  the  opposite  party,  that  at  a  certain  time  and  place 
the  party  giving  the  same  will  move  the  court  for  a  certain 
order,  stating  what.  It  is  also  necessary  for  the  moving 
party  to  state  in  such  notice  the  grounds  or  particular 
points  upon  which  the  motion  will  be  made :  Freeborn  v. 
Glazer,  10  Cal.  337;  and  also  upon  what  the  motion  will  be 
founded,  as  upon  aflB davits,  papers  on  file,  etc.  Jt  is  also 
provided  by  our  statute  that  motions  must  be  made  in  the 
county  in  which  the  action  is  brought  or  in  an  adjoining 
county  within  the  same  district:  Cal.  Code  C.  P.,  sec.  1004. 
Thus  the  practitioner  may  readily  know  where  the  motion 
must  be  made.  The  title  of  the  action  must  also  be  cor- 
rectly given,  with  the  date  and  hour  of  the  day  when  it  will 
be  made,  and  the  particular  place— e.  g.,  the  City  Hall, 
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Court  House,  etc.    The  true  practice  is  to  be  very  specific 
in  all  questions  of  time,  place  and  object  of  the  motion. 

2.  There  are  certain  motions  which  are  termed  contested 
motions,  and  certain  others  termed  ex  parte  motions.  The 
former  always  require  previous  notice,  the  latter  never. 
An  order  made  without  notice  may  be  vacated  or  modified 
without  notice:  Cal.  Code  C.  P.,  sec.  937;  Cobmm  v.  Pac. 
2>.  cfe  M.  Co.y  46  Cal.  31.  When  notice  is  required  it  must 
be  given  in  writing  five  days  before  the  hearing,  if  the 
court  is  held  in  the  same  district  with  both  parties;  other- 
wise ten  days;  except  when  served  by  mail:  Cal.  Code  C. 
P.,  sec.  1005.  This  is  the  statutory  rule,  but  the  court,  in 
the  exercise  of  a  sound  discretion,  may  extend  or  even 
shorten  the  time.  These  are  questions  which  arise  in  the 
course  of  the  action,  and  only  relate  to  the  practice,  and, 
so  far  as  allowable  by  the  statute,  are  generally  regulated 
by  the  rules  of  each  particular  court,  a  full  knowledge  of 
which  is  too  frequently  not  regarded  by  the  profession  as 
essential. 

3.  The  question  of  service  of  notices,  where  important 
rights  are  to  be  affected,  must  be  carefully  considered. 
The  statute  must  be  strictly  followed  to  insure  due  and 
legal  service,  as  nothing  will  be  left  to  implication.  Unless 
the  statute  be  strictly  followed,  the  court  will  not  have 
acquired  jurisdiction  to  make  the  order  asked  for,  and  the 
entire  proceedings  will  be  illegal.  Frequently  notice  is 
waived  by  stipulation  of  attorneys  not  in  writing.  This 
may  be  sufficient  among  honorable  practitioners,  but  it  is 
not  the  true  practice,  as  it  sometimes  fails  of  its  object, 
whereas,  if  the  directions  of  the  statute  be  strictly  fol- 
lowed, no  misunderstanding  can  arise. 

Jfo.  955. 

Form  of  Notice^ 
[Tttlb.] 

To ,  attorney  for 

Please  take  notice  that  I  will  move  this  honorable  Court, 

at  the  Court-room,  in  the  City  Hall,  on  the day  of 

,  187. . ,  at o'clock  in  the  forenoon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  [state  the 
substance  of  order],  and  for  such  other  and  further  order 
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as  may  be  just.  Said  motion  will  be  made  upon  the  ground 
that  [state  particularly  the  grounds  upon  which  the  motion 
is  founded],  and  will  be  supported  by  the  affidavit,  a  copy 
of  which  is  herewith  served  upon  you,  and  the  pleadings, 
papers  and  records,  in  the  above  cause. 

[Date.]  [Sionatdbs.] 

Attomeyfor 

1.  Appearcmce. — Service  of  notice  of  appearance  must  antedate  or  be 
contemporaneous  with  the  service  of  all  other  notices  and  papers:  SUinbach 
V.  Leese,  27  CaL  297. 

2.  Computation  of  Time — The  time  within  which  any  act  provided  by 
law  is  to  be  done,  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  excluded:  CaL  Code 
C.  P.,  sec.  12.  When  the  act  to  be  done  relates  to  the  pleadings  in  the  ac- 
tion, or  the  undertakings  to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of  amendments 
thereto,  or  the  service  of  notices,  other  than  of  appeal,  the  time  allowed  by 
this  code  may  be  extended,  upon  good  cause  shown  by  the  court  in  which  the 
action  is  pending,  or  the  judge  thereof,  or,  in  the  absence  of  such  judge  from 
the  county  in  which  the  action  is  pending,  by  the  county  judge;  but  such  ex- 
tension shall  not  exceed  thirty  days,  without  the  consent  of  the  adverse 
party:  Cal.  Code  C.  P.,  sec.  1054. 

3.  Consolldatioxi  of  Actions. — Whenever  two  or  more  actions  are 
^nding  at  one  time,  between  the  same  parties  and  in  the  same  court,  upon 
causes  of  action  which  might  have  been  joined,  the  court  may  order  the  ac- 
tions to  be  consolidated:  Cal.  Code  C.  P.,  sec.  1048;  N.Y.  Code,  sec.  817. 
The  supreme  court  wiU  not  consolidate  suits  brought  upon  distinct  causes  of 
action:   Wallace  v.  Eldredge  (No,  2)y  27  Cal.  498. 

4.  Construction. — If  there  is  any  ambiguity  in  the  terms  of  a  notice,  ren- 
dering its  meaning  doubtful,  the  construction  must  be  most  strongly  against 
the  party  giving  the  notice:  Carpentier  v.  ThurstoUj  30  Cal.  123. 

5.  Discretion. — All  the  proceedings  in  a  case  are  supposed  to  be  within 
the  control  of  the  court,  while  they  are  in  paper,  and  before  a  jury  is  sworn, 
or  judgment  given.  Therefore  orders  may  be  revised,  and  such  as  in  the 
judgment  of  the  court  may  have  been  irregular  or  improperly  made  may  be 
set  aside:  Breedlove  v.  Nicolet,  7  Pet.  413.  A  question  whether  a  party  had 
a  right  to  proceed  summarily  on  motion  to  vacate  a  decree  in  the  circuit  court, 
is  merely  one  of  practice,  to  be  governed  by  the  rules  prescribed  by  the 
supreme  court,  and  the  established  principle  and  usage  of  a  court  of  chancery: 

Wiggins  v.  Gray,  24  How.  U.  S.  303. 

6.  Due  Notice. — Due  notice  cannot  be  defined.  Circumstances  must 
control  each  case:  Lawrence  v.  Bowman^  1  McAlI.  419.  Notice  to  a  deputy 
marshal  is  equivalent  to  notice  to  the  marshal  himself:  United  States  v.  Bank 
qf  Arkansas,  Hempst.  460. 

7.  Notice  EssentiaL — Special  motions,  unlike  those  granted  of  course, 
require  allowance  by  the  judge,  and  previous  notice  to  the  adverse  party: 
United  States  v,  Parrott,  1  McAlL  447.  Upon  application  by  counsel  for  the 
plaintiff,  a  day  was  asai^ed  to  argue  the*question  of  the  jurisdiction  of  the 
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court  to  proceed  in  the  cause,  upon  the  condition  that  notice  should  be  given 
to  the  defendant,  to  enable  him  to  employ  counsel  in  the  interim,  as  the  court 
would  not  feel  bound  by  its  decision  in  an  ex  parte  argument  if  the  defendant 
should  desire  to  have  the  question  again  argued:  New  Jersey  v.  New  York,  3 
Pet.  461.  Previous  notice  of  a  motion  for  the  appointment  of  a  receiver  is 
unnecessary  when  the  parties  to  be  affected  are  in  court  by  counsel:  McLean 
V.  La/ayetie  Bank,  3  McLean,  503.  A  motion  to  produce  a  paper  in  the 
possession  of  the  plaintiff,  which  is  necessary  to  enable  the  plaintiff  to  plead, 
may  be  granted,  in  the  discretion  of  the  court,  although  no  notice  has  been 
given;  otherwise,  when  possession  of  a  paper  is  desired  to  be  used  in  evidence: 
Bron&on  v.  Kensey,  3  McLean,  180.  The  above  references  are  more  especially 
applicable  to  the  practice  in  the  United  States  courts:  See  Cal.  Code  0.  P., 
sees.  449  and  1938.  It  is  prescribed  by  the  Code  C.  P.  of  California,  that, 
after  appearance,  a  defendant  or  his  attorney  is  entitled  to  notice  of  all  sub- 
sequent proceedings  of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  or  papers  need  not  be  made 
upon  him,  unless  he  be  imprisoned  for  want  of  bail:  Cal.  Code  C.  P.,  sec. 
1014.     Notices  must  be  in  writing:  Id.,  sec.  1010. 

8.  Notice  to  Attorney. — It  is  the  duty  of  an  attorney  to  communicate 
to  his  client  whatever  information  he  acquires  in  relation  to  the  subject- 
matter  of  the  suit,  and  he  will  be  presumed  to  have  performed  his  duty,  and 
notice  to  him  is  constructive  notice  to  his  client:  Bierce  v.  Red  Bluf  Hotel 
Company,  31  Cal.  160.  Where  a  party  changes  his  attorney  in  an  action, 
and  there  is  no  regular  substitution  of  attorneys  as  pointed  out  by  statute, 
notices  may  be  served  on  the  attorney  of  record:  Orant  v.  Whiie,  6  Cal.  65. 
Notice  of  motion  for  new  trial  must  be  given  by  the  attorney  of  record:  PreS' 
coU  V.  SaUhouse,  Cal.  Sup.  Ct,  July  term,  1878;  and  must  be  served  upon 
the  attorney  of  record:  Frost  v.  Meetz,  Cal.  Sup.  Ct.,  July  term,  1877;  see, 
also,  CaL  Code  C.  P.,  sec.  1015. 

9.  Order  of  Court — Entxy  Nunc  pro  Tunc. — ^A  court  has  no  power, 
after  the  adjournment  of  a  term,  to  direct  the  clerk  to  enter  in  the  minutes, 
nunc  pro  tunc,  an  order  alleged  to  have  been  made  at  the  adjourned  term, 
when  there  is  nothing  in  the  record  to  show  that  such  order  was  made:  Hegeler 
v.  HenckeU,  27  Cal.  491. 

10.  Order  to  Show  Cause. — An  order  to  show  cause  why  a  judgment 
should  not  be  vacated  must  be  served,  or  it  will  be  error  to  vacate  the  judg- 
ment on  such  order:  Vallejo  v.  Qreen,  16  Cal.  160.  An  order  to  show  cause 
why  a  commission  should  not  issue  to  take  a  deposition  is,  if  served  upon 
the  adverse  party,  a  sufficient  notice  to  him  to  justify  the  issuance:  Damb' 
mann  v.  White,  48  Id.  439. 

11.  Order,  -when  Granted. — Motion  for  any  rule  or  order  is  not  allowed 
when  the  court  is  equally  divided.  If  an  affirmative  decision  be  indispensa- 
ble, the  case  stops,  and  the  parties  go  out  of  court;  otherwise  the  case  stands 
as  if  no  motion  had  been  made:  Goddard  v.  Coffin,  Davies,  381.  A  motion 
made  at  one  term  not  being  decided  nor  continued,  the  court  will  order  a 
continuance,  nunc  pro  tunc,  and  the  defendant  will  not  be  required  to  take  up 
the  motion  at  that  term,  as  he  had  the  right  to  suppose  that  it  was  aban- 
doned: Hurd  V.  Williams,  4  McLean,  239. 

12.  Order  in  Insolvent  Proceedings.-^ An  order  of  the  county  judge  in 
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insolvent  proceedings,  made  under  sections  five  and  eight  of  the  insolvent  act, 
which  directs  the  clerk  to  issue  an  *' order  for  the  creditors  to  appear  *  *  * 
and  show  cause  why  the  insolvent  should  not  be  discharged  from  his  debts,  in 
pursuance  of  the  insolvent  laws,  and  likewise  make  an  assignment  of  his  es- 
tate for  the  benefit  of  his  creditors,"  is  a  substantial  compliance  with  said  act: 
Flint  V.  WUson,  36  Cal.  24. 

13.  Restittition  of  Rights  after  Reversal  of  Jud^ent.— Where  the 
judgment  of  a  lower  court  is  reversed  or  modified  on  appeal,  although  the 
supreme  court  may  restore  the  property  or  rights  lost  by  the  erroneous  judg- 
ment or  order,  this  does  not  exclude  the  lower  court  from  exercising  the  same 
power.  The  party  aggrieved  may  proceed  in  the  lower  court  by  motion, 
against  which  there  seems  to  be  no  statute  of  limitations  where  there  is  no 
unreasonable  delay:  Reynolds  v.  Harris,  14  Cal.  667;  see,  also,  Pico  v.  Cuyas^ 
48  Id.  639. 

14.  Rule  to  Sho'W  Cause.— It  has  been  held  by  the  supreme  court  of  the 
United  States,  that  the  rule  on  the  judge  of  a  district  court  to  show  cause,  is 
a  rule  upon  the  judge  to  explain  his  conduct;  aifd  furnishes  a  case  by  impli- 
cation which  makes  it  proper  that  the  supreme  court  should  know  the  reason 
for  his  decision.  The  rule  ought  not  to  be  granted  when  the  record  does  not 
show  mistake,  misconduct,  or  omission  of  duty  on  the  part  of  the  court,  unless 
a  prima  facie  case  be  made  out  by  affidavit:  Postmaster-general  v.  Tugg^ 
11  Pet.  173.  Malicious  conduct  of  an  officer  in  executing  process  cannot  be 
reached  by  motion:  Smith  v.  Miles,  Hempst.  34.  But  when  a  sheriff,  having 
received  an  execution  on  which  costs  are  due,  fails  to  make  them  when  prac- 
ticable, he  becomes  responsible,  and  may  be  reached  by  motion.  An  order  of 
the  client  or  attorney  cannot  change  this  liability:  Leiois  v.  Hamilton,  Id.  21. 

15.  Service,  how  Made. — Service  may  be  personal,  by  delivery  to  the 
party  or  attorney  on  whom  the  service  is  required  to  be  made,  or  it  may  be  as 
follows:  1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his 
office,  by  leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  with  a 
person  having  charge  thereof;  or  when  there  is  no  person  in  the  office,  by 
leaving  them,  between  the  hours  of  eight  in  the  morning  and  six  in  the  after- 
noon, in  a  conspicuous  place  in  the  office;  or  if  it  be  not  open  so  as  to  admit 
of  such  service,  then  by  leaving  them  at  the  attorney's  residence,  with  some 
person  of  suitable  age  and  discretion;  and  if  his  residence  be  not  known,  then 
by  putting  the  same,  inclosed  in  an  envelope,  into  the  post-office,  directed  to 
such  attorney;  2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in  the  morning  and 
six  in  the  evening,  with  some  person  of  suitable  a^e  and  discretion;  and  if  his 
residence  be  not  known,  by  putting  the  same,  inclosed  in  an  envelope,  into 
the  post-office,  directed  to  such  party:  Cal.  Code  C.  P.,  sec.  1011.  An  affi- 
davit which  states  that  affiant  ''left  a  true  copy  at  the  office  of  C.  &  B.,  the 
attorneys  for  the  defendant,"  is  insufficient:  Gallardo  v.  A.d:  P,  T,  Co.,  49  CaL 
610.  In  all  cases  where  a  party  has  an  attorney  in  the  action  or  proceeding, 
the  service  of  papers,  when  required,  must  be  upon  the  attorney  instead  of 
the  party,  except  of  subpa?nas,  of  writs,  and  other  process  issued  in  the  suit, 
and  of  papers  to  bring  him  into  contempt:  Cal.  Code  C.  P.,  sec.  1015.  Read- 
ing an  order  of  court  to  the  party  to  be  served  is  not  a  compliance  with  a 
statute  which  requires  that  such  party  shall  have  reasonable  notice  in  writing 
of  the  order:  Bart  v.  Oraif,  3  Sunm.  339.    That  a  notice  cannot  lawfully  be 


MOTIONS  AND  NOTIOES.  151 

served  on  Sunday,  see  Chesapeake  and  Ohio  Canal  Co,  v.  Bradley,  4  Cranch  0. 
Ct.  193. 

16.  Service  by  Mail. — Service  by  mail  may  be  made,  where  the  person 
making  the  service  and  the  person  on  whom  it  is  to  be  made,  reside  or  have 
their  offices  in  different  places,  between  which  there  is  a  regular  communica- 
tion by  mail:  Cal.  Code  C.  P.,  sec.  1012.  In  such  case  the  notice  or  other 
paper  must  be  deposited  in  the  post-office,  addressed  to  the  person  on  whom 
it  is  to  be  served,  at  his  office  or  place  of  residence,  and  the  postage  paid.  The 
service  is  complete  at  the  time  of  deposit,  but  if  within  a  given  number  of 
days  after  such  service  a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be  exercised  or  act  be  done 
is  extended  one  day  for  every  twenty-five  miles  distance  between  the  place 
of  deposit  and  the  place  of  address,  such  extension  not  to  exceed  ninety  days  in 
all:  Id.,  sec.  1013;  see,  also.  Id.,  sec.  1005.  Distance  is  a  question  of  fact  to 
be  determined  by  proof:  Neely  v.  Naglee,  23  Cal.  152.  A  party  relying  upon 
a  service  of  notice  by  mail  must  show  strict  compliance  with  the  statute: 
People  v.  Alameda  Turnpike  Co.,  30  Id.  182. 

17.  Bervlce  on  Non-residents. — When  a  plaintiff  or  defendant  who 
has  appeared,  resides  out  of  the  state,  and  has  no  attorney  in  the  action  or 
proceeding,  the  service  may  be  made  on  the  clerk  for  him:  CaL  Cod,e  C.  P., 
sec.  1015.  But  the  absence  of  a  purchaser  at  sheriffs  sale,  from  the  state, 
does  not  excuse  service  on  him  of  notice  of  a  motion  to  set  aside  the  execu- 
tion and  sale:  EcJbUein  v.  Caldertoood,  34  Cal.  658. 

18.  Title  of  Action. — An  affidavit,  notice  or  other  paper,  without  the 
title  of  the  action  or  proceeding  in  which  it  is  made,  or  with  a  defective  title, 
is  as  valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelligibly 
refer  to  such  action  or  proceeding:  Cal.  Code  C.  P.,  sec.  1046;  Milla  v.  Dun- 
lap,  3  Cal.  94. 

19.  Transfer  of  Motions  and  Orders.— When  a  notice  of  motion  is 
given,  or  an  order  to  show  cause  is  made  returnable  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the  return  day  of  the  order, 
the  judge  is  unable  to  hear  the  parties,  the  matter  may  be  transferred  by  his 
order  to  some  other  judge,  before  whom  it  might  originally  have  been  brought: 
CaL  Code  C.  P.  sec.  1006. 

Jfo.  956. 

Affidavit  Denying  Oenuineness  and  Due  Execution  of  Written  Instrvment  in 

a  Pleading. 
[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 
I.  I  nm  the  plaintiff  in  the  above-entitled  cause. 
H.  The  note  [or  bill,  or  other  written  instrument],  set 
forth  in  the  answer  of  the  defendant  herein  is  not  my  note 
[or  was  not  made  or  indorsed  or  accepted  by  me,  or  other- 
wise denying  the  making  or  executing  of  the  instrument]. 
[J  UBAT.  ]  [Signature.  ] 

20.  Denial  of  ZbcecntiOD.—- When  a  copy  of  a  written  instrument  is  con- 
tained in  an  answer  or  annexed  thereto,  to  avoid  an  admission  of  its  genuine- 
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neBS  and  due  execution,  the  plaintiff  must  file  with  the  clerk,  within  ten 
days  after  receiving  a  copy  of  the  answer,  an  affidavit  denying  the  same,  and 
Berve  a  copy  thereof  on  the  defendant:  Cal.  Code  C.  P.,  sec  448.  But  the 
execution  of  such  instrument  is  not  deemed  admitted  by  failure  to  deny  the 
same  on  oath  if  the  party  desiring  to  controvert  the  same,  is,  upon  demand, 
refused  an  inspection  of  the  original:  Id.,  sec,  449.  As  to  order  for  an  inspec- 
tion, see  Id.,  sec.  1000,  and  post  (Chapter  on  that  subject). 

JVo.  957. 

Kotice  of  Motion  for  Order  Allowing  Party  to  Enter  on  Land  and  make 

Survey f  etc.,  in  Actions  Concerning  Seal  Property, 
[Title.] 

To  G.  H.,  attorney  for  defendant. 

Please  take  notice  that  A.  B.,  the  plaintiff  herein,  will, 

on  the , .  day  of ,  187 .. ,  at  the  hour  of 

o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
at  the  Court-room  of  said  Court,  in  the  City  Hall  in  the 

City  of   ,  move  said   Court  to  grant    the  plaintift 

herein  an  order  allowing  him  the  right  to  enter  upon  the 
property  in  controversy  in  this  action,  hereinafter  de- 
scribed, and  to  make  survey  and  measurement  thereof  for 
the  purpose  of  [state  particularly  the  object  for  which  the 
survey  is  desired] .  Said  motion  will  be  made  upon  the  affi- 
davit herewith  served  upon  you,  and  upon  the  pleadings, 
records  and  papers,  in  the  cause.  The  property  to  be 
affected  by  such  order  is  described  as  follows :  [description] . 

[Date.]  [Signature.] 

21.  Actiona  for  Real  Property. — The  court  in  which  an  action  is  pend- 
ing for  the  recovery  of  real  property  may,  or  a  judge  thereof,  or  a  county 
judge,  may,  on  motion  upon  notice  by  either  party,  for  good  cause  shown, 
grant  an  order  allowing  to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any  tunnels,  shafts,  or 
drifts  thereon,  for  the  purpose  of  the  action:  Cal.  Code  C.  P.,  sec.  742. 

22.  Service  of  Order. — ^The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant;  and  thereupon  such 
party  may  enter  upon  the  property,  with  necessary  surveyors  and  assistants, 
and  make  such  survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property,  he  is  liable  therefor:  Cal.  Code  C.  P.,  sec  743. 

Jfo.  958. 

Order  Allowing  Party  to  Enter  for  Survey. 
[Title.] 

The  motion  for  an  order  allowing  the  plaintiff  to  enter 

upon  the  lands  in  controversy  in  this  action  and  hereinafter 

described  coming  on  to  be  heard  this  day,  on  the  affidavits 
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introdneed  by  the  respectiye  parties,  and  the  pleadings, 
records  and  papers  in  the  cause,  E.  F.  appearing  as  attorney 
for  the  plaintiff,  and  G.  H.  appearing  for  the  defendant  and 
opposing  said  motion,  and  it  appearing  to  the  Court  that 
good  caase  exists  therefor,  it  is  hereby  ordered  that  the 
plaintiff  herein  be  and  he  is  hereby  allowed  to  enter  into 
and  upon  the  land  hereinafter  described,  with  tlie  necessary 
Barveyors  and  their  assistants,  and  to  make  survey  and 
measurement  thereof  for  the  purpose  of  [state  purpose]. 
The  land  upon  which  plaintiff  is  so  allowed  to  enter  is  de- 
scribed as  follows  [description] : 

[Date.]  [Signature  of  Judge.] 

Jfo.  950. 

Notice  Requiring  Security  for  Costs, 
[Title.] 

To ,  attorney  for  plaintiff: 

Please  take  notice  that  the  defendant  0.  D.  requires 
security  on  the  part  of  the  plaintiff  A.  B.,  for  the  costs  and 
charges  which  may  be  awarded  against  said  plaintiff  in  this 
action,  in  accordance  with  the  statute  in  such  case  made 
and  provided,  on  the  ground  that  said  plaintiff  is  a  non-res- 
ident of  this  State  [or  a  foreign  corporation]. 

[Date.]  [Signature.] 

23.  Dlsmiaaal  of  Action. — After  the  lapse  of  thirty  days  from  the  ser- 
vice of  notice  that  security  is  required,  or  of  an  order  for  new  or  additional 
security,  upon  proof  thereof,  and  that  no  undertaking  has  been  filed,  the 
conrt  or  judge  may  order  the  action  to  be  dismissed:  Cal.   Code  C.  P.,  sec. 

1037.  Where  notice  requiring  security  for  costs  was  given,  unaccompanied  by 
an  order  staying  proceedings,  and  judgment  was  rendered  for  defendant,  and 
plaintiff  appealed:  Jleldt  that  the  motion  to  dismiss  the  action  came  too  late 
after  judgment,  and  that  the  motion  to  dismiss  the  appeal  must  be  denied,  the 
undertaking  on  appeal  being  sufficient:  Comstock  v.  Clemeiis,  19  Cal.  77. 
The  foregoing  decision  seems  to  take  it  for  granted  that  an  order  for  a  stay 
of  proceedings  would  be  proper,  but  whether  it  is  necessary — qucBre:  See 
CaL  Code  C.  P.,  sec.  1036. 

24.  From  'whom  Required. — Security  for  costs  and  charges  which  may 
be  awarded  against  the  plaintiff  not  exceeding  three  hundred  dollars,  may  be 
required  by  the  defendant  when  the  plaintiff  resides  out  of  the  state  or  is  a 
foreign  corporation:  Cal.  Code  C.  P.,  sec.  1036.  In  New  York  a  plaintiff 
who  is  a  non-resident  at  the  time  of  commencing  his  action  is  not  excused 
from  filing  security  for  costs  by  the  fact  that  he  afterwards  became  a  resident: 
Ambler  v.  Ambler^  8  Abb.  Pr.  340.  The  defendant  has  the  right  to  security 
for  costs  only,  where  all  the  plaintiffs  are  non-residents:  Ten  Broech  v.  Rey- 
noldSy  13  How.  Pr.  462.  A  foreign  government  suing  in  a  court  of  the  state 
may  be  required  to  file  security  for  costs:  Republic  of  Mexico  v.  Arrangois, 
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3  Abb.  Pr.  470.  The  principal  office  or  place  of  bnainess  of  a  corppratioa 
maybe  said  to  be  its  residence:  Jenkins  v.  Cal.  Stage  Co.,  22  Cal.  537.  In 
California,  a  new  or  additional  undertaking  may  be  ordered,  upon  proof  that 
the  original  undertaking  is  insufficient:  Cal  Code  C.  P.,  sec.  1036.  For- 
merly held  otherwise  in  N.  Y. :  Hartford  Quarry  Co.  v.  PtndUton,  4  Abb.  Pr. 
460. 


CHAPTER  II. 

ITEMS  OP  ACCOUNT. 

JVo.   960. 

Demand  for  Bill  qf  Items. 
[Title.] 

To  E.  F.,  attorney  for  plaintiflF: 

Please  take  uotice,  that  the  defendant  hereby  demands  a 

bill  of  the  particular  items  dl  the  account  mentioned  in  the 

complaint  of  plaintiff  herein. 

[Date.]  [Signature.] 

JVb.  961. 

Copy  qf  Account 
[Title.] 

[Here  set  forth  the  account  referred  to  in  the  pleading.] 
To ,  attorney : 

Please  take  notice,  that  the  above  is  a  copy  of  the  account 
demanded  by  you  [or  referred  to  in  the  complaint  or  an- 
swer] in  this  action. 

[Date.]  [Signature.] 

1.  Demand  for  Items Within  five  days  after  a  demand  thereof  in 

writing  a  copy  of  the  account  shall  be  delivered  to  the  adverse  party,  or  evi- 
dence  thereof  cannot  be  given,  and  if  too  general  or  defective  a  farther  ac- 
count may  be  ordered:  Cal.  Code  C.  P.,  sec.  454.  A  complaint  for  money 
due  for  the  use  and  occupation  of  land  does  not  present  a  claim  upon  which  a 
bill  of  particulars  can  be  required:  Moore  v.  Bates,  46  Cal.  29. 

2.  Items  Set  Forth. — The  items  of  the  account  furnished  must  be  set  forth 
with  as  much  particularity  as  the  nature  of  the  case  admits  of:  Bagley's  Pr. 
204;  Connor  v.  HuUJdmon,  17  Cal.  280;  Kellogu  v.  Paine,  8  How.  Pr.  329.  A 
bill  of  particulars  is  sufficiently  specific  if  it  apprises  the  opposite  party  of 
the  evidence  to  be  offered:  SmiiJi,  v.  Hicks,  5  Wend.  48.  If  the  bill  is  too 
general,  the  party  receiving  it  should  obtain  an  order  for  further  particulars. 
If  he  does  not,  he  cannot  proceed  as  if  no  bill  was  rendered:  Prot?.  Tool  Co^ 
v.  Prader,  32  CaL  634.  Where  a  party  has  obtained  a  further  bill  of  particu- 
lars under  an  order  of  the  court,  if  he  intends  to  object  to  any  evidence  upon 
the  subject,  he  should  have  obtained,  previous  to  the  trial,  an  order  exclud- 
ing such  evidence:  Connor  v.  Hutchinson,  18  Cal.  279. 

3.  "Wliat  need  not  be  Set  Forth.~A  party  is  not  bound  to  furnish 
particulars  of  set-offs  with  which  he  volunteers  to  credit  the  opposite  party: 
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WUliams  v.  Shaw,  4  Abb.  Pr.  209;  Giles  v.  Betz,  15  Id.  285;  nor  Vhen  a 
knowledge  of  the  facts  on  which  a  party's  claim  rests  is  more  with  the  de- 
fendant than  the  phiintiflf:  Young  v.  2>«j  Mott,  1  Barb,  30.  Where  the  com- 
plaint in  hcBC  verba  set  forth  the  bill  of  sale,  it  was  held  to  remedy  a  defect 
in  the  allegation  of  the  quantity  of  goods  sold.  A  party  must  be  presumed 
to  know  what  was  intended  by  his  own  account:  Cochran  y.  Ooodman,  3Ca?« 
244. 

JVo.  962. 

Order  for  a  Further  Bill  of  Particulars, 
[Title.] 

On  good  cause  shown  let  the  plaintiff's  attorney  deliver 

to  the  defendant's  attorney  a  farther  account  in  writing  of 

the   particulars  of  the  plaintiffs  demand  for  which  this 

action  is  brought,  within days,  specifying  the  dates 

of  the  said  several  items  [or  other  matters  in  which  the 

bill  is  deficient]. 

[Date.  ]  [Sign  atd  rb.  ] 

4.  Order. — An  order  of  the  court  for  a  further  account  should  specify  the 
pcuticulars  in  reference  to  which  a  further  specification  is  required:  Connor 
V.  Butchinson,  17  Cal.  280;  Kellogg  v.  Paine,  8  How.  Pr.  329. 

5.  Order  for  an  Inspection,  etc.,  of  Books. — Any  court  in  which  an 
action  is  pending,  or  a  judge  thereof,  or  a  county  judge,  may,  upon  notice, 
order  either  party  to  give  to  the  other  within  a  specified  time  an  inspection 
and  copy,  or  permission  to  take  a  copy  of  entries  of  accounts  in  any  book,  or 
of  any  document  or  paper  in  his  possession  or  his  control  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein:  Cal.  Code  C.  P., 
sec  1000.  If  compliance  with  the  order  be  refused,  the  entries,  document 
or  paper  may  be  excluded  as  evidence;  or  if  wanted  as  evidence  by  the  party 
applying,  the  court  may  direct  the  jury  to  presume  them  to  be  such  as  he 
alleges  them  to  be;  and  punish  the  party  refusing  for  contempt:  Id.  See 
chapter  on  this  subject,  post. 


CHAPTEB  III. 

ENLABGING  TIME  TO  PLEAD. 

The  court  may,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  enhirge  the  time  for  answer  or  de- 
murrer: Cal.  Code  C.  P. ,  sec.  473.  Or  may  allow  an  answer  to 
be  made  after  the  time  limited  by  this  code:  Id.;  see,  also, 
Id.  sec.  1054.  The  party  must  take  the  initiatory  steps  to 
obtiiin  relief  before  the  expiration  of  the  term  at  which  final 
judgment  is  rendered  in  all  cases  except  those  mentioned 
in  the  statute:  Casement  v.  Ringgold,  28  Cal.  338.    Where  a 
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demurrer  to  a  complaint  is  overruled,  and  an  application  is 
subsequently  made  for  leave  to  file  an  answer,  the  allowance 
of  the  application  rests  in  the  discretion  of  the  court,  sub- 
ject to  review  in  case  of  its  arbitrary  or  unreasonable  exer- 
.cise.  The  exercise  of  this  power  by  the  court  must  in  a 
great  degree  depend  upon  the  special  circumstances  of  each 
case,  and  be  so  governed  as  to  prevent  delays  and  to  pro- 
mote justice:  Thoi^nton  v.  Borland,  12  Gal.  438.  In  such 
case,  where  no  application  was  made  to  the  court  for  leave 
to  answer,  and  no  meritorious  defense  was  asserted,  this 
court  will  not  reverse  the  judgment  and  open  the  case  for 
another  trial :  Id. 

Jfo.  963. 

Affidavit  on  Motion  to  Enlarge  Time  to  PUad. 
[Title.] 

[Venttb.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above-entitled  action. 

II.  I  have  fully  and  fairly  stated  the  case  in  this  cause  to 

G.  H.,  my  counsel  therein,  who  resides  at [or  at 

No , Street,  in  the  City  of ];   and  I 

have  a  good  and  substantial  defense,  on  the  merits,  to  said 
action,  as  I  am  advised  by  my  said  counsel,  after  such  state- 
ment so  made  to  him  as  aforesaid,  and  verily  believe. 

in.  [State  excuse  for  desiring  enlargement  of  time.] 

IV.  That  the  complaint  was  served  on  the of 

,  187.,  and  the  time  to  answer  will  expire  on  the 

. .    ...  day  of ,  that  no  extension  of  such  time  has 

been  had,  and days  further  time  are  necessary  to 

prepare  and  file  said  answer. 

[Jurat.  ]  [Sign  atttre.  ] ' 

JVo.  964. 
Order  Enlarging  Time  to  PUad. 

On  the  annexed  affidavit  of  C.  D.,  and  on  motion  of  G.  H., 

his  attorney,  it  is  ordered  that  said  defendant  have 

days  further  time  from  and  after  the day  of , 

187.,  to  answer  the  complaint  of  plaintiff  herein. 

[Date.]  [Signature  op  Judgr.] 
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CHAPTEE  IV. 

AMENDMENTS. 

1.  In  California,  as  in  most  states  having  codes  of  civil 
procedarOy  it  is  provided  that  courts  must,  in  every  stage  of 
an  action,  disregard  any  error  or  defect  in  the  pleadiugs  or 
proceedings  which  does  not  affect  the  substantial  rights  of 
the  parties:  Cal.  Code  C.  P.,  sec.  475;  N.  T.  Code,  sec. 
723.  If  the  error  is  such  that  it  may  not  be  disregarded, 
the  question  whether  it  may  be  cured  by  amendment  is 
always  important,  and  sometimes  difficult.  Under  the  re- 
strictions or  limitations  named  in  the  statute,  the  courts 
have  power  to  amend  its  process,  the  pleadings  in  the  cause, 
and  the  proceedings  therein  including  orders  and  the  judg- 
ment or  decree.  The  granting  of  amendments  is  largely  in 
the  discretion  of  the  court,  and  must  depend  upon  the  cir- 
cumstances of  the  particular  case,  and  the  consideration 
whether  it  is  in  furtherance  of  justice. 

AMENDMENT  OF  PROCESS. 

2.  The  Code  of  Civil  Procedure  of  California  provides 
that  "every  court  has  power  to  amend  and  control  its  pro- 
cess and  orders  so  as  to  make  them  conformable  to  law  and 
justice:"  Sec.  128,  subd.  8.  In  New  York  the  court  may, 
upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  justice,  amend  any  pro- 
cess, pleading,  or  other  proceeding,  in  certain  specified  par- 
ticulars: See  Code  [1877],  sec.  723.  Similar  provisions  are 
found  in  all  l;he  codes.  But  a  summons  is  not  amenable,  of 
course.  It  can  only  be  amended  by  permission  of  the 
court:  McCrane  v.  Moulton,  3  Sandf.  736;  Walkeaahaw  v. 
Perzell,  32  How.  Pr.  310;  S.  C,  5  Rob.  648.  The  partic- 
ulars  in  which  the  court  may  authorize  an  amendment  of 
process  are  numerous.  A  summons  may  be  amended  by 
inserting  a  notice  of  the  cause  of  action :  Polach  v.  Hunt,  2 
Cal.  193.  Leave  was  granted  to  amend  a  summons  by  in- 
creasing the  amount,  although  as  to  the  increased  amount 
the  effect  was  to  deprive  the  defendant  of  the  benefit  of  the 
statute  of  limitations:  Deane  v.   O'BrieJi,  13  Abb.  Pr.  11; 
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see,  also,  Sliiyter  v.  Smith,  2  Bosw.  673.  And  wliere  by  set- 
tiug  aside  a  sammons  and  complaint  as  irregalar,  the 
plaintiff  would  Lave  been  barred  by  the  statute  of  limita- 
tious,  the  court,  instead  of  setting  the  proceedings  aside, 
permitted  an  amendment  on  payment  of  costs:  Weir  v.  Slo^ 
cum,  3  How.  Pr.  397.  An  amendment  of  summons  by  re- 
ferring to  the  complaint  as  annexed  when  it  was  omitted, 
was  allowed  in  Foster  v.  Wood,  1  Abb.  Pr.  N.  S.  150;  S.  C, 
30  How.  Pr.  284.  All  mistakes  may  be  corrected  by 
amendment,  under  section  723  of  the  New  Tork  Code. 
Section  473  of  the  Cal.  Code  C.  P.  is  also  very  broad, 
though  not  so  comprehensive  as  section  128  above  quoted. 

AMENDMENT  OF  PLEADINGS. 

3.  Any  pleading  may  be  amended  once  by  the  party,  of 
course,  and  without  costs,  at  any  time  before  answer  or  de- 
murrer filed,  or  after  demurrer  and  before  the  trial  of  the 
issue  of  law  thereon,  by  filing  the  same  as  amended  and 
serving  a  copy  on  the  adverse  party,  who  may  have  ten  days 
thereafter  to  answer  or  demur  to  the  amended  pleading: 
Cal.  Code  C.  P.,  sec.  472;  N.  T.  Code,  sec.  542.  Except 
as  provided  in  these  sections,  leave  to  amend  must  be  ob- 
tained. An  amendment  must  be  substantial,  not  merely 
colorable:  Snyder*  v.  White,  6  How.  Pr.  321.  Adding  a 
verification  to  a  complaint  is  not  an  amendment:  George  v. 
McAvoy,  6  Id.  200.  And  it  will  not  be  allowed  where  the 
original  pleading  was  not  verified:  San  Fran.  Dist.  Ct. 
Eule,  No.  15.  Amendments  can  only  be  allowed  where 
tbere  is  a  defect  in  tbe  parties,  in  its  prayer  for  relief,  or  in 
the  omission  or  mistake  of  some  fact  or  circumstance  con- 
nected with  the  substance  of  the  case:  1  Edw.  Ch.  46; 
Story's  Eq.  PI.  884;  Shields  v.  BaiTow,  17  How.  U.  S.  130. 
Courts  should  allow  amendments  with  great  liberality  at  any 
time  before  trial,  if  the  amendment  is  essential  to  a  fair 
trial  on  tbe  legal  merits  of  the  case,  and  does  not  occasion 
injurious  delays:  McMillan  v.  Dana,  18  Cal.  349;  Kirsiein  v. 
Maciden,  38  Id.  163.  Amendments  are  to  be  allowed  or  de- 
nied in  furtherance  of  substantial  justice,  that  is,  such  jus- 
tice as  the  law  administers  when  correctly  applied :  Stringer 
V.  Davis f  30  Id.  321.    Motions  to  amend  are  not  to  be 
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granted  as  matter  of  course,  but  only  when  good  cause  is 
shown  therefor:  Eayden  v.  Hayden,  46  Id.  333. 

4.  Amendments  will  be  allowed  to  any  extent,  provided 
no  new  cause  of  action  in  substance  is  added :  HoUiater  v. 
Livingslon,  9  How.  Fr.  140;  as  amendments  substantially 
changing  the  claim  or  defense  cannot  properly  be  granted 
at  any  time:  Bailey  v.  Jolmson,  1  Daly,  61;  Woodi^iff  v. 
Dickie,  31  How.  Pr.  164;  Bavsom  v.  Weimrn-e,  39  Barb.  104; 
Wkitcotnb  V.  Hiivgerfoi'd,  42  Id.  177.  That  an  amendment, 
made  of  course,  may  add  a  new  cause  of  action,  see  Mason 
V.  Whitely,  4  Duer,  611;  1  Abb.  Pr.  85;  and  see  Wyman  v. 
Bedmondy  18  How.  Pr.  272;  Macqueen  v.  BabcocJc,  13  Abb. 
Pr.  268;  but  see  Woodntf  v.  Dickie,  5  Eob.  619.  Though 
the  court  should  not  allow  a  new  and  wholly  different  case 
to  be  made:  1  Edw.  Ch.  46;  Story's  Eq.  PI.  884;  Shields  v. 
Bmroiv,  17  How.  U.  S.  130;  SchofieldY.  liizlivgh,  1  Cranch 
C.  Gt.  108;  The  Harmomj,  1  Gall.  123.  A  court  of  chan- 
cery should  rarely,  if  ever,  permit  amendments  so  changing 
the  character  of  the  pleadings  as  to  make  substantially  a 
new  case  after  the  cause  has  been  set  for  hearing,  much  less 
after  it  has  been  tried:  Wdden  v.  Bodley,  14  Pet.  156. 
Plaintiff  may  amend  by  a  new  count,  iutroductive  of  a  new 
cause  of  action,  if  it  correspond  in  character  with  the 
original  count  in  a  kindred  cause,  admitting  the  same 
pleading  and  defense,  and  which  might  have  been  included 
in  the  original  declaration :  liernan  v.  Woodi^ff,  5  McLean, 
135.  For  the  purpose  of  determining  whether  new  matter 
is  entirely  foreign  to  the  cause  of  action  in  the  original 
complaint,  the  original  complaint  must  be  liberally  con- 
strued: Nevada  Co.  and  Sac.^Canal  Co.  v.  Kidd,  28  Cal.  673. 

5.  Plaintiff  cannot  amend  so  as  to  change  an  action  ex 
coniraciu  to  one  ex  delicto:  1  Van  Santv.  768;  Bamirez  v. 
JUiuray,  5  Cal.  222;  Lane  v.  Beany,  19  Barb.  51;  1  Abb. 
Pr.  63.  Nor  to  change  the  mode  of  trial :  McCarty  v.  Ed- 
toards,  24  How.  Pr.  236;  Craig  v.  Bijde,  Id.  313.  Nor  can 
the  plaintiff,  in  ejectment,  set  up  title  acquired  after  com- 
mencement of  suit:  Smith  v.  Billet,  16  Gal.  26.  So,  also, 
facts  which  occur  subsequent  to  filing  the  complaint,  and 
which  change  the  liabilities  of  the  defendants,  cannot  be 
incorporated  by  amendment:  Fan  Maren  v.  Johnson,  15  Gal. 
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308;  Woodruff  y.  Dickie^  31  How.  Pr.  164;  Sheldon  y.  Adams, 
18  Abb.  Pr.  405;  41  Barb.  54;  27  How.  Pr.  179. 

6.  An  amenduient  may  strike  oat  a  cause  of  action :  WaU 
son  v.  Bushmm'e,  15  Abb.  Pr.  61.  An  amended  pleading 
cannot  set  np  matter  which  occurred  after  suit  brought: 
Hornfager  v.  Horn/ager,  6  How.  Pr.  13;  Lampson  v.  Mc- 
Queen, 15  Id.  345.  It  mu9t  be  presented  by  supplemental 
pleading.  In  an  action  for  a  fraudulent  sale  of  a  mine,  an 
amendment  striking  out  the  offer  to  return  the  deed  does  not 
change  the  issues  tendered:  Ahrens  v.  Adler,  33  Oal.  608. 
A  plaintiff  may  amend  by  filing  a  more  full  and  particular 
account:  Eataleof  Bidden,  23  Cal.  362;  Valencia  v.  Couch, 
32  Id.  339.  How  far  the  discretion  of  the  court  in  allow- 
ing amendments  so  as  to  change  the  form  of  action  is  re- 
stricted by  the  code,  discussed  in  Brown y.  Babcock:  3  How. 
Pr.  305;  Spalding  v.  Spalding,  3  Id.  297;  Forniss  v.  Brovm, 
8  Id.  59.  The  complaint  may  be  amended,  within  the  time 
limited,  by  setting  forth  a  new  cause  of  action,  and  is  not 
restricted  to  a  cause  of  action  of  the  same  class  as  that  in 
the  original  complaint,  though  all  the  causes  set  forth  in 
the  amended  complaint  must  be  of  the  same  class  and  of  a 
class  to  which  the  summons  is  appropriate:  Brovm  v.  Leigh, 
49  N.  T.  78;  S.  C,  12  Abb.  Pr.  (N.  S.)  193.  In  Califor- 
nia,  as  a  rule,  the  courts  are  extremely  liberal  as  to  amend- 
ments. 

AMENDMENTS  OF  COUBSE. 

7.  Amendments  of  course  may  be  made,  without  costs 
to  either  party,  to  a  pleading  at  any  time  before  answer  or 
demurrer  filed,  or  after  demurrer  and  before  the  trial  of 
the  issue  of  law  thereon:  Cal.  Code  C.  P.,  sec.  472;  N.  Y. 
Code,  sec.  542;  1  Van  Santv.  PI.  792;  1  Whitt.  Pr.  611;  1 
Barb.  Ch.  PL  206,  25;  Allen\.  MarshaU,  34  Cal.  165;  Ix/rd 
V.  Hopkins,  30  Cal.  76;  Barher  v.  Beynolds,  33  Cal.  497. 
But  a  party  shall  not  so  amend  more  than  once.  If  the 
defendant  demurs  to  the  complaint,  it  is  an  error  for  the 
court  to  refuse  the  plaintiff  leave  to  amend  his  complaint 
before  the  decision  on  the  demurrer:  Lord  v.  Hopkins,  30 
Cal.  76;  but  he  cannot  amend  a  second  time  without  leave 
of  the  court;  Sands  v.  Calkins,  30  How.  Pr.  1;  Jeroliman  v. 
CoJien,  1  Duer,  631;  White  v.  Mayor  of  N.  Y.,  5  Abb.  Pr. 
322;  14  How.  Pr.  495.    After  demurrer,  and  before  argn- 
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ment  and  Biibmission  of  the  issue  thereon,  either  party  may 
amend  a  pleading,  by  filing  the  same  as  amended,  and  serv- 
ing a  copy  on  the  adverse  party  or  his  attorney,  who  has 
ten  days  to  answer  or  demur  thereto:  Gal.  Code  C.  P.,  sec. 
472. 

8.  The  right  to  amend,  as  of  course,  is  absolute,  and 
cannot  be  interfered  with,  unless  the  amendment  is  merely 
colorable,  and  made  for  purposes  of  delay  ouly :  Origin  v. 
Cohen,  8  How.  Pr.  451;  Sogers  v.  Balhbun,  8  How.  Pr.  466; 
Ihompson  v.  Minford,  11  How.  Pr.  273;  Spencer  y.  Iboker^ 
12  Abb.  Pr.  353.  And  though  absolute  it  may  be  waived, 
either  by  express  notice  or  noticing  cause  for  trial:  1  Yau. 
Santv.  796;  Cusson  v.  Wlialon,  6  How.  Pr.  306.  A  party 
may  amend  of  course  where  the  same  amendment  would  be 
allowed  at  the  trial:  Getty  v.  Hudson  River  B.  jB.  Co.,  6 
How.  Pr.  269. 

9.  An  amendment  that  would  have  the  effect  of  changing 
the  parties  to  the  action  will  not  be  allowed  unless  there  is 
something  in  the  record  to  amend  by:  11  111.  587;  Chase  v. 
Dunham,  1  Paige,  572.  But  see  Cal.  Code  C.  P.,  sec.  473; 
N.  Y.  Code,  sec.  542.  Nor,  without  amending  the  sum- 
mons, can  the  names  of  additional  defendants  be  intro- 
duced: Follower  v.  Lavghlin,  12  Abb.  Pr.  105.  And  a 
summons  cannot  be  amended  without  leave  of  court :  WaUc- 
enshato  v.  Purzelly  32  How.  Pr.  310.  An  amendment  of 
coarse  will  not  be  allowed  which  sets  up  a  different  claim. 
By  claim  is  meant  the  particular  relief  sought;  though  the 
cause  of  action,  that  is  the  statement  of  facts,  may  be 
amended:  Chapman  v.  Webb,  6  How.  Pr.  390.  But  an 
amendment  could  be  allowed  by  inserting  a  count  for  goods 
sold  and  delivered  without  terms,  and  allowing  the  trial  to 
proceed;  such  is  not  a  case  changing  substantially  the 
claim:  22  Barb.  161;  11  How.  Pr.  168;  VU/bardx.  Boderick, 
51  Barb.  616.  And  ''other  allegations  material  to  the 
case"  may  be  introduced:  Jeroliman  v.  Cohen,  1  Duer,  632. 
The  above  are  not  all  good  authority  in  California,  but  may 
be  consulted  with  profit. 

AMENDMENT   BY  LEAVE  OP  COUBT. 

10.  The  judge  presiding  at  the  trial  has  full  power  of 
amendment  of  pleadings:  See  Cal.  Code  C.  P.»  sees.  469, 

Bnsx,  Vol..  m—ll 
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470.  But  a  referee  cannot  order  an  amendment.  And 
after  the  case  is  submitted  the  referee  cannot  allow  the 
plaintiff  to  introduce  an  amended  complaint,  and  compel 
the  defendant  to  file  an  amended  answer:  De  La  Bivar. 
Ben-eyesaa,  2  Cal.  195.  In  !New  Tork  the  power  of  tlie 
referee  to  allow  amendments  at  the  trial  is  the  same  as  that 
of  the  judge,  and  his  exercise  of  discretion  will  rarely  be 
interfered  with :  DoughenHy  v.  Valloton,  6  J.  &  Sp.  (N.  T.)  455. 

11.  Amendments  should  be  liberally  allowed  by  the  court, 
in  furtherance  of  justice:  1  Van  Santv.  809;  McMillan  v. 
Dana,  18  Cal.  339;  Roland  v.  Kreyenhagen,  Id.  455;  Pieison 
V.  McCahill,  22  Id.  127;  Stringer  v.  Davis,  30  Id.  321;  Van-^ 
derbilt  v.  Access.  Transit  Co.,  9  How.  Pr.  352.  But  the  re- 
fusal to  allow  them  is  presumed  to  be  right,  unless  the 
character  of  the  proposed  amendment  is  shown  on  the 
record:  Jessiip  v.  King,  4  Cal.  331. 

12.  Amendments  are  within  the  discretion  of  the  court, 
and  cannot  be  controlled  by  mandamus:  Smith  y.  Jackson,  1 
Paine,  453;  to  the  same  effect:  Ex  p.  Bradstreet,  7  Pet.  634. 
And  are  governed  by  their  own  rules  and  modes  of  practice: 
Wright  v.  Hollingioorth,  1  Pet.  165;.  United  States  v.  Bit/ord, 
3  Pet.  12. 

13.  Where  the  pleading  is  defective,  demurrer  should  be 
sustained,  and  leave  be  granted  to  amend:  Gtdlagher  v.  De- 
laney,  10  Cal.  410.  And  if  the  plaintiff  then  declines,  fiual 
judgment  should  be  given:  Gallagher'  v.  DeUtney,  supra;  un- 
less the  complaint  is  so  defective  that  it  cannot  be  made 
good  by  amendment:  Lord  v.  Hopkins,  30  Cal.  76.  After 
demurrer  sustained,  amendments  may  be  made  upon  mo- 
tion: Smith  V.  Yreka  Wat.  Co.,  14  Cal.  201;  Gallagher  v.  De- 
laney,  10  Id.  410.  The  party  desiring  amendment  after 
demurrer  sustained,  must  make  his  motion  to  the  court,  and 
he  cannot  object  on  appeal  that  he  was  not  permitted  to 
amend,  when  he  made  no  offer:  Smith  v.  Yreka  Wat.  Co., 
supra. 

14.  After  demurrer  sustained,  defendant  may  be  allowed 
to  amend:  Pierson  v.  McCahill,  22  Cal.  127;  Fish  v.  Bed- 
dington,  31  Id.  186.  After  demurrer  to  defendant's  answer 
sustained,  it  is  in  the  discretion  of  the  court  to  allow  de- 
fendant to  amend:  Gillan  v.  Hutchinson,  16  Id.  153.  De- 
murrer sustained,   and  plaintiff  amends  by  making  two 
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connts  iustead  of  one.  He  cannot,  after  trial,  complain  of 
error  in  sastaiuiug  the  demurrer:  Gale  v.  Tuolumne  WcUc}' 
Co.,  14  Id.  25.  To  t^st  the  ruling  on  tlie  demurrer,  he 
should  have  gone  to  trial  on  the  pleadings  where  the  judg- 
ment on  demurrer  left  them :  Id,  In  demurrer  overruled 
to  defective  complaint,  if  defendant  answers  over,  court  will 
treat  such  complaint  as  amended:  Ward  v.  JUooi'ey,  Wash. 
Ter.  1864,  p.  123. 

15.  The  filing  of  a  new  complaint  after  demurrer  sustained 
is  not  the  commencement  of  a  new  action:  Jones  v.  Frost,  28 
Cal.  245.  So  of  an  amended  answer  which  supersedes  the 
original:  Id.;  Gilman  v.  Cosgrove,  22  Id.  356.  They  simply 
take  the  place  of  the  originals:  Barber  v.  Reynolds,  33  Id. 
497;  Sands  v.  Calkins,  30  How.  Pr.  1.  And  copies  of  the 
instruments  sued  on  must  be  annexed  thereto :  McEwen  v. 
Eiissey,  23  Ind.  395. 

16.  All  amendments,  wliich  are  not  permitted  of  course 
under  the  sections  of  the  code  before  quoted,  must  be  au- 
thorized bv  the  court.  Section  473  of  the  Cal.  Code  C.  P., 
provides  that:  '-The  court  may,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  allow  a  party  to  amend 
any  pleading  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  by  con-ecting  a  mistake  in  the  name 
of  any  party,  or  a  mistake  in  any  other  respect;  and  may 
upon  like  terms  enlarge  the  time  for  answer  or  demurrer. 
The  court  may  likewise,  in  its  discretion,  after  notice  to  the 
adverse  party,  allow  upon  such  terms  as  may  be  just,  an 
amendment  to  any  pleading  or  proceeding  in  other  particu- 
lars," etc.  This  section  omits  the  words  "upon  affidavit 
showing  good  cause  therefor "  contained  in  sec.  68  of  the 
Practice  Act.  Sections  542  and  723  of  the  New  York  Code 
correspond  substantially  with  the  section  above  quoted. 

17.  The  allowance  of  amendments  at  the  trial  is  in  the 
discretion  of  the  court:  1  Van  Santv.  812,  818;  1  Whitt.  Pr. 
617;  Puterbaugh's  111.  Pr.  526;  32  111.  331;  Thornton  v, 
Borluwf,  12  Cal.  438;  Gillun  v.  Hutchinson,  16  Id.  153; 
Cooke  V.  Spears,  2  Cal.  438;  Stearns  v.  Martin,  4  Id.  227; 
and  that  discretion  will  rarely  be  revised:  Pitrson  v.  McCa- 
hill,  22  Cal.  127;  but  for  its  abuse,  the  appellate  court  will 
interfere:  Cooke  v.  Spears,  2  Cal.  409.  "Where,  from  over- 
sights of  counsel  committed  under  pressure  of  business, 
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pleadings  are  defective,  amendments  should  be  allowed  with 
great  liberality.  lu  such  cases,  when  an  offer  to  amend  is 
made  at  such  a  stage  of  the  proceedings  that  the  other  parly 
will  not  lose  an  opportunity  to  fairly  present  his  whole  case, 
amendments  should  be  allowed  with  great  liberality:  Kvsr* 
stein  V.  Madden^  38  Cal.  163. 

18.  Where  the  defendant  lies  by  until  trial,  before  ob- 
jecting to  the  sufficiency  of  the  complaint,  it  is  a  proper 
exercise  of  discretion  in  the  court  or  referee  to  allow  the 
necessary  allegations  to  be  supplied  by  amendment,  if  they 
do  not  amount  to  a  new  cause  of  action :  WooUey  v.  TmsUes 
o/jRondout,  2  Keyes,  603.  But  leave  to  amend  allegations 
filed  against  an  insolvent  debtor  by  inserting  the  name  of 
another  creditor,  was  refused  after  the  jui-y  was  sworn: 
Newton's  Case,  2  Cranch  C.Ct.  467.  No  material  amend- 
ment can  be  allov^ed  after  the  cause  has  been  submitted  to 
the  jury,  or  a  finding  has  been  announced  by  a  court:  Hol^ 
craft  V.  King^  25  Ind.  352. 

19.  Where,  in  the  course  of  a  trial,  it  is  discovered  thai 
pleadings  are  so  defective  that  the  real  subject  of  dispute 
cannot  be  finally  determined,  the  court  should  allow  amend- 
ments on  such  terms  as  may  be  just:  Stringer  v.  Davis^  30 
Cal.  318;  at  any  time  after  the  commencement  of  the  trial: 
Peters  v.  Foss,  16  Cal.  357;  Oavitt  v.  Doub,  23  Cal.  79.  Or 
after  a  motion  for  nonsuit,  if  it  would  not  operate  as  a  sur- 
prise upon  the  defendant:  Faimer  v.  Cranio  7  Cal.  135; 
Valencia  v.  Conch,  32  Cal.  339.  It  is  always  in  time  when 
it  immediately  follows  an  objection  to  the  pleading,  and 
does  not  come  too  late  because  made  after  plaintiff  has 
closed  his  testimony :  Id.  And  after  defendants  have  closed 
their  case,  and  before  the  case  is  submitted,  plaintifiis  may 
be  allowed  to  supply  an  omission  in  the  testimony  occa- 
sioned by  mistake  or  inadvertence :  Priest  v.  Union  Canal 
Co.,  6  Cal.  170.  A  complaint  maybe  amended  before  judg- 
ment and  after  verdict,  so  as  to  conform  to  the  verdict: 
Hooper  v.  WeUs,  27  Cal.  35.  And  therefore  cannot  be  al- 
lowed in  the  appellate  court  (Id.),  unless  the  appeal  be 
taken  from  judgment  on  demurrer:  Phelany.  Supervisors^ 
9  Cal.  15),  or  from  an  order  denying  a  new  trial:  Argenii  v. 
San  Francisco,  30  Cal.  458, 

20.  Defendant  may  amend  by  inserting  new  matter :  Pier^ 
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6on  Y.  JUcCahiU,  22  Cal.  127;  if  not  entirely  foreign  to  the 
cause  of  action :  Nevada  and  Sac.  Co.  Canal  Co.  v.  Kidd,  28 
Id.  673.  The  fact  that  such  new  matter  was  well  known  to 
defendant  at  the  time  the  original  answer  was  filed  is  no 
good  reason  why  the  amendment  shonld  not  be  permitted : 
Pierson  v.  McCahUl,  supra.  Defendant  may  amend  by 
striking  out  counter-claim,  and  setting  up  the  defense  of 
the  statute  of  limitations :  Wynan  y.  Bemondy  18  How.  Pr. 
272.  Or  one  of  two  defendants  may  be  permitted  severally 
to  plead  the  statute,  by  filing  a  separate  plea:  Bdbinson  v. 
Smiihf  14  Cal.  244.  It  is  not  error  to  refuse  to  permit  the 
defendant  to  set  up  the  statute  of  limitations  after  he  has 
answered  to  the  merits:  Stuart  v.  Lander y  16  Id.  375. 

21.  A  defendant,  by  amending  his  answer,  and  taking 
issue  on  a  new  cause  of  action  added  to  the  complaint  by 
amendment,  waives  all  objection  to  such  amendment :  Secor 
V.  LaWy  9  Bosw.  163.  Under  the  code  of  Louisiana,  which 
allows  general  and  special  pleas  if  not  inconsistent  with 
each  other,  an  amended  answer,  which  but  specifies  a  par- 
ticular fact  in  aid  of  the  general  denial,  is  allowable :  An-- 
drews  v.  Hensler,  6  Wall.  U.  S.  254.  If  the  plaintiff  amends 
his  complaint,  and  the  defendant  obtains  an  order  to  have 
his  answer  on  file  stand  as  the  answer  to  the  amended  com- 
plaint, the  answer  is  to  be  treated  as  if  filed  when  the  order 
is  made :  Mulford  v.  EstudiUo,  32  Gal.  131. 

22.  An  answer  may  be  verified  even  at  the  close  of  the 
plaintiff's  case:  AiTtngton  v.  Tuppei*,  10  Cal.  464;  LaUimer 
V.  ByaUy  20  Cal.  628.  If  the  defendant  does  not  know  that 
too  many  are  joined  as  plaintiffs  till  after  the  same  appears 
in  evidence,  he  should  then  apply  for  leave  to  amend  his 
answer:  GiUamY.  Sigmany  29  Cal.  637;  Ackley  v.  TarhoXy 
31  N.Y.  564.  If  testimony  offered  by  defendant  is  rejected 
because  of  a  defective  denial,  defendant  should  be  allowed 
to  amend  his  denial:  Stringer  v.  DaviSy  30  Cal.  318.  If  de- 
fendant have  acquired  title  to  the  demanded  premises  during 
htigation,  and  has  not  pleaded  such  title  in  a  supplemental 
answer,  it  is  not  error  to  refuse  to  permit  him  on  the 
trial  to  amend  his  answer  so  as  to  obviate  the  objection 
to  the  introduction  of  testimony  excluded  by  the  court 
tinder  the  original  answer:  McMinn  v.  C Connor y  27  Cal. 
238.    But  if  the  court  refuses  to  allow  the  amendment,  and 
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evidence  sliows  that  tlie  amendment  would  be  immaterial^ 
no  injury  results  from  the  refusal:  Jones  y.  Black,  30  Cal. 
227. 

AMENDMENTS  AFTEB  TRIAL. 

23.  Amendments  after  trial  are  allowed  only  with  great 
caution,  and  on  good  cause  shown :  1  Van  Santv.  814;  Hovgh- 
ion  V.  Skinnei^  5  How  Pr.  420.  In  New  York,  amendments 
may  be  made  after  judgment:  Code,  sees.  722,  723.  The 
court,  in  its  discretion,  has  an  extraordinary  power,  even 
after  judgment,  to  allow  a  pleading  to  be  amended  by  in- 
serting new  allegations  material  to  the  case,  but  this  power 
should  be  very  sparingly  exercised:  Field  v.  Haickhuraly  9 
How.  Pr.  75;  Malcom  v.  Baker,  8  How.  Pr.  301;  Egeri  v. 
Wicker,  10  How.  Pr.  193.  Errors  in  the  computation  of  in- 
terest may  be  corrected  by  motion  in  the  court  below: 
Whitney  v.  Buckman,  13  Cal.  536.  A  mere  clerical  error  in 
the  judgment,  not  affecting  the  appellant,  can  be  corrected, 
and  is  not  ground  for  reversal:  Andei'son  v.  Parkei\  6  Cal. 
197.  A  court  has  the  power  to  make  an  amendment  nunc 
pro  iwiw,  by  supplying  the  omission  of  a  clerk  to  enter  the 
appointment  of  a  guardian  ad  litem :  Sprague  v.  lAtheiben-y^ 
4  McLean^  442.  Where  the  decree  is  defective  in  not  des- 
ignating the  defendants  who  are  personally  liable  for  the 
debt,  and  the  record  shows  who  they  are,  the  court  has  the 
power  to  amend  the  judgment  at  any  time  by  adding  a  clause 
desiguating  the  defendants  who  are  personally  liable.  The 
proper  remedy  in  such  a  case  is  to  move  to  amend  the  judg- 
ment by  supplying  the  omission:  Levision  v.  Swan,  33  Cal. 
480.  When  the  judgment  entered  by  the  clerk  does  not 
conform  to  that  pronounced  by  the  court,  it  will  be  cor- 
rected on  motion,  even  after  an  appeal  and  affirmance  of  the 
judgment,  and  the  issuing  and  service  of  an  execution  in 
the  cause:  Boiisset  v.  Boyle,  45  Id.  64.  Where  the  complaint 
might  have  been  amended  on  the  trial,  and  proof  is  given 
sufficient  to  constitute  a  cause  of  action,  the  court  after  the 
trial  will  amend  the  Qovix^lfxmi  nunc  pro  innc :  Coleman  y. 
Playsied,  36  Barb.  27;  S.  C.  on  Appeal,  40  N.  T.  341.  The 
verdict  of  a  jury  may  be  amended  where  there  is  no  doubt 
as  to  the  facts:  Emerson  v.  Blealdey,  5  Abb.  Pr.  N.  8.  350. 
Judgment  amended  by  substituting  leave  to  serve  a  new 
complaint  in  place  of  dismissal  without  prejudice  so  as  to 
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save  the  statute  of  limitations:  N.  F.  Ice  Co.  v.  N.  W.  Ins. 
Co,^  23  N.  T.  357.  Judgment  in  replevin  for  value  of  prop- 
erty, instead  of  in  alternative  for  delivery  or  value,  may  be 
corrected  on  motion:  Young  v.  Atwooil,  5  Hun.  234.  Sig- 
nature to  jurat  to  affidavit  of  '*no  answer'*  added  after  entry 
of  judgment:  Faivceli  v.  Vary^  59  N.  T.  597.  Judgment 
record  amended  by  filing  affidavit  of  no  answer:  IVadea- 
man's  Nat.  Bk.  v.  McFeeley,  3  Hun.  699.  The  court  below, 
while  an  appeal  is  pending  in  the  court  of  appeals,  have 
control  of  the  judgment  for  the  purpose  of  making  amend- 
ments: Judson  V.  Gray^  17  How.  Pr.  289;  to  the  contrary, 
Bi-yan  v.  Be^ry,  8  Cal.  473.  The  supreme  court  has  no 
power  to  amend  the  record  brought  into  it  on  an  appeal  from 
an  inferior  court:  GoiiUl  v.  Glass^  19  Barb.  179.  An  omis- 
sion of  an  averment  necessary  to  give  jurisdiction  cannot  be 
amended  after  judgment:  Smith  v.  Jaclcson,  2  Paine  C.  C. 
486;  compare  Fisher  v.  Butherford,  1  Baldw.  188. 

24.  The  court  has  power  to  authorize  amendments  when 
there  is  anything  in  the  record  to  amend  by:  Bandolph  v. 
Barrett^  16  Pet.  138.  Such  as  clerical  errors  in  its  own 
records,  even  after  a  great  lapse  of  time,  and  without  any 
notice  to  the  parties,  and  without  their  presence;  and  such 
action  cannot  be  questioned  by  another  court,  even  upon 
error:  Cromwell  v.  The  Bank  of  Piitahvrg,  2  Wall.  jr.  0.  Ct. 
569.  A  court  may  at  any  time  render  or  amend  a  judgment, 
nunc  pro  innc,  where  the  record  discloses  that  it  is  incor- 
rectly given  as  the  judgment  of  the  court:  Morrison  v.  Dap^ 
man,  3  Cal.  255.  While  the  term  lasts,  the  court  has  power 
to  amend  the  records.  After  the  term  has  passed,  the  rec- 
ord cannot  be  amended,  unless  there  is  something  in  the 
record  to  amend  by:  Branger  v.  Chevaliei^  9  Cal.  172. 
Under  section  473  of  the  Cal.  Code  C.  P.,  the  court  may 
relieve  a  party,  or  his  legal  representatives,  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him,  through 
Lis  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and 
where,  for  any  reason  satisfactory  to  the  court,  or  the  judge 
thereof,  the  party  aggrieved  has  failed  to  apply  for  the 
relief  sought  during  the  term  at  which  such  judgment,  order 
or  proceeding  complained  of,  was  taken,  the  court,  or  the 
judge  thereof,  in  vacation,  may  grant  the  relief  upon  appli- 
cation made  within  a  reasonable  time,  not  exceeding  six 
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months  after  the  adjournmeni;  of  the  term.  Under  the  same 
section,  a  defendant  who  has  not  been  personally  served 
may  be  allowed,  upon  just  terms,  at  any  time  within  one* 
year  after  the  rendition  of  the  judgment,  to  answer  to  the 
merits  of  the  original  aclion. 

25.  Where,  on  appeal  from  any  order  granting  a  new 
trial,  the  supreme  court  affirmed  the  **  judgment"  below, 
and  the  remittitur  was  issued,  and  then,  at  a  subsequent 
term,  respondent  moved  the  court  to  amend  its  judgment 
by  making  it  read: ''  the  order  of  the  district  court  granting 
a  new  trial  is  affirmed,"  instead  of,  ''the  judgment  is  af- 
firmed :"  Held,  that  the  motion  will  be  granted,  on  the  prin- 
ciple that  courts  have  the  power  to  amend  clerical  errors, 
and  enter  a  judgment,  nunc  pv  tunc,  where  the  record  itself 
discloses  the  error,  even  though  the  term  has  elapsed. 
Costs  of  the  motion  not  allowed :  Swain  v.  Haglee,  19  Cal. 
127. 

26.  After  an  appeal  in  which  judgment  on  the  demurrer 
sustained  is  affirmed,  plaintiff  cannot  be  granted  leave  to 
amend  complaint:  Bryan  v.  £eii*y,  8  Cal.  134;  People  v. 
Jackson,  21  CaL  633.  Where  a  demurrer  to  a  complaint  is 
sustained  in  the  court  below,  and  plaintiff  declines  to  amend, 
and  appeals  from  the  judgment  and  the  order  sustaining  the 
demurrer,  the  supreme  court,  if  it  affirm  the  judgment, 
cannot  grant  plaintiff  leave  to  amend  his  complaint:  Id. 
When  a  final  judgment,  on  demurrer  to  the  complaint,  sus- 
taining the  demurrer,  was  reversed,  the  plaintiff  had  the 
right  to  amend  on  application  to  the  court  below:  William^ 
son  V.  Blattan,  9  Cal.  600;  Phdan  v.  CUy  of  San  jRa?i.,  Id. 
15;  McDonald  v.  Bear  River  Water  and  Mining  Co,,  15  Id. 
149. 

27.  Upon  the  trial,  every  material  allegation  of  the  com- 
plaint not  specifically  controverted  is  to  be  taken  as  true, 
but  if  the  defendant  supposed  he  had  denied  material  alle- 
gations, and  tlie  court  sustained  his  view  of  the  answer,  the 
appellate  court,  when  it  reverses  the  judgment,  may  allow 
the  court  below  to  exercise  its  discretion  in  pei*mitting  the 
answer  to  be  amended:  Fish  v.  Reddington,  31  Cal.  186. 
Thus,  where  a  judgment  in  favor  of  defendant  had  been  re- 
versed by  the  supreme  court,  on  the  ground  that  certain 
material  evidence^  which  had  been  received  in  his  favor. 
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was  inadmissible  under  his  answer,  and  on  the  second  trial 
defendant  moved  to  amend  his  answer  by  inserting  aver- 
ments of  new  matter  obviating  the  objection :  Uddj  That  as 
the  amendment  was  evidently  necessary  to  enable  the  defense 
to  be  fully  presented,  it  was  properly  allowed  by  the  court: 
Piei^son  v.  McCahill,  22  Cal.  127.  But  where  a  defendant 
admits  in  his  answer,  under  oath,  a  material  allegation  of 
the  complaint,  and  the  case  is  tried  and  judgment  rendered, 
and  afterward  a  new  trial  is  granted  by  the  supreme  court, 
the  defendant  should  not  be  allowed  to  amend  his  answer 
by  changing  the  admission  into  a  denial:  SpanagelY.  Beay^ 
47  Id.  608. 

28.  On  appeal  taken  by  defendant  immediately  after  judg- 
ment on  default,  on  the  ground  of  insufficiency  of  the 
affidavit  of  publication  of  summons,  the  appellate  court 
will  not  disturb  the  judgment,  the  defendant  having  his 
remedy  in  the  courts  below  within  six  months  after  judg- 
ment: Guy  V.  Ide,  6  Cal.  99.  Upon  the  remittitur  of  a  cause 
to  the  court  below,  if  the  plaintiffs  desire  to  amend  their 
complaint  so  as  to  present  their  legal  rights  for  the  deter- 
mination of  a  jury,  they  should  be  permitted  to  do  so: 
McDonald  v.  B.  B.  <t  A.  W.  avd  M.  Co.,  15  Id.  U9. 

WHAT  AMENDICENTS  SHOULD   BE  ALLOWED. 

29.  Plaintiffs  should  be  permitted  so  to  amend  as  to  pre- 
sent for  determination  their  legal  rights:  McDonald  v.  B,  B. 
and  A.  W.  and  31,  Co.,  16  Cal.  145;  Nevada  and  S.  C.  Co. 
Y.  Kidd^  28  Id.  673.  Or,  to  express  the  cause  of  action 
originally  intended:  Id.  Or,  to  strike  out  a  cause  of  ac- 
tion: Waison  v.  Bushmore,  15  Abb.  Pr.  51.  Or,  to  strike 
out  a  claim  for  damages:  Gh^ass  Valley  Q,  M.  Co.  v.  Stack- 
house,  6  Cal.  413.  Or,  to  increase  the  amount  of  damages 
claimed:  1  Van  Santv.  364;  Girgg  v.  Gler,  4  McLean,  208. 
Even  after  issue  joined:  Merchant  v.  N.  Y.  Life  Ins.  Co.,  2 
Sand.  669.  Or,  to  change  the  venue:  SU-yker  v.  N.  Y.  Exch. 
Bk.,  42  Barb.  511.  If  a  wife  should  intervene  in  an  action,  or 
file  a  separate  defense,  plaintiff  may  amend:  Moan  v.  War- 
ner, 10  Cal.  296.  A  plaintiff  may  amend  by  inserting  aver- 
ments of  prior  appropriation,  a  diversion  by  defendants, 
with  a  prayer  for  an  injunction:  Nevada  and  S.  C.  Co.  v. 
Kiddf  28  Id.  673.    In  attachment,  pending  motion  to  dis- 
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solve  tlie  attaclimeut,  plaintiff  may  have  leave  to  amend  the 
complaint:  Hathnvay  v.  Davis,  33  Id.  161,  Circumstances 
authorizing  an  arrest,  occurring  subsequent  to  filing  the 
complaint,  should  be  set  forth  in  a  supplemental  complaint: 
Davis  V.  Itobinsou,  10  Cal.  411.  Leave  may  be  granted  to 
fill  blanks  in  complaint,  and  reply  specially  to  plea  of 
statnte  of  limitations  on  payment  of  full  costs:  Fen-is  t. 
Williams,  1  Cranch  C.  Ct.  281. 

30.  A  variance  between  the  writ  and  the  complaint  in 
respect  to  the  retnrn-day  may  be  amended:  2  Wheat  45; 
Wilder  v.  McGorinick,  2  Blackf.  31.  The  assignee  may 
amend  the  assignment  by  inserting  the  words,  "For  value 
received,  I  hereby  assign  the  within  account:"  Ryan  v. 
MadUlox,  6  Cal.  247.  A  garnishee  may  amend  his  answer 
by  correcting  an  error  which  could  not  reasonably  have 
been  avoided:  Smith  v.  Browne,  5  Id.  118.  Petitions  in 
railroad  proceedings  may  be  amended :  Contra  Costa  R,  R. 
Co.  y.  MosSy  23  Id.  325.  The  omission  to  show  in  an  in- 
formation, in  the  nature  of  a  writ  of  quo  wanauto,  that  the 
offices  usurped  are  corporate  offices,  may  be  amended: 
Gtinfon  V.  Ingle,  4  Cranch  0.  Ct.  438.  In  slander,  by 
amendment,  the  words  charged  may  be  changed:  Donglierty 
Y.  Bentley,  1  Id.  219.  If  the  plaintiff  mistakes  his  remedy, 
and  brings  an  action  at  law  for  damages,  when  it  should 
have  been  in  equity  for  an  accounting,  but  inserts  some 
averments  in  the  complaints,  entitling  him  to  some  measure 
of  equitable  relief,  the  appellate  court  will  send  the  case 
back  with  leave  to  amend  the  complaint:  Blood  v.  Fairbanks, 
48  Cal.  171. 

31.  Where  the  proof  does  not  sustain  the  allegations  of 
the  bill,  and  -where,  by  the  proof,  the  complainant  would  be 
entitled  to  relief  in  a  court  of  equity,  if  his  pleadings  had 
been  properly  framed,  amendments  may  be  allowed  to  con- 
form the  pleadings  to  the  facts  proved:  Stringei^v.  Davis, 
30  Cal.  318;  Conally  v.  Peck,  3  Id.  82;  Iryon  v.  SnUon,  13 
Id.  494;  Valencia  y.  Couch,  32  Id.  339;  Bedford  v.  Ihhiiue, 
30  N.  Y.  453;  Walsh  v.  Washington  Marine  Ins.  Co.,  32  Id. 
427;  Van  Buskirk  v.  Sioio,  42  Barb.  9.  As  to  the  propriety 
of  allowing  an  amendment  to  conform  the  pleadings  to  the 
facts  proved,  consult  the  above  authorities.  If  evidence  is 
objected  to,  because  the  defense  under  which  it  is  offered 
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is  defectively  pleaded,  the  conrt  sliould  allow  the  pleading 
to  be  amended:  Cm-peiUier  v.  Small ^  35  Cal.  346. 

32.  In  eje«3tment,  amendments  are  liberally  allowed: 
IValden  v.  Craig,  9  Wheat.  576.  The  date  of  the  devise 
may  be  amended  so  as  to  conform  to  the  title:  Blachvell  v. 
Paflan,  7  Cranch,  471;  Smithy.  Vcutghan,  10  Pet.  367;  Mc- 
Dauiel  v.  Wiule-%  4  Cranch  C.  Ct.  201.  Or  may  extend  the 
term  of  the  fictitious  lease  even  after  judgment:  Wuldon  v. 
Craig,  14  Pet.  147;  Lalgerwood  v.  Picket/,  1  McLean,  143. 
Bat  amendments  by  adding  a  count  stating  a  demise  un- 
der a  new  title  are  not  allowed,  as  distinct  ejectments  may 
be  brought  to  try  them :  Gale  v.  BabcocJc,  4  Wash.  C.  Ct. 
199.  A  declaration  in  an  action  of  ejectment,  in  which,  ac- 
cording to  the  provisions  of  the  laws  of  Tennessee,  the  de- 
fendant was  held  to  bail  stated  two  demises,  by  citizens  of 
different  states.  The  cause  coming  on  for  trial  before  a 
jnry,  the  plaintiffs  suffered  a  nonsuit,  which  was  set  aside; 
and  the  court,  on  the  motion  of  the  plaintiffs,  permitted 
the  declaration  to  be  amended,  by  adding  a  count  on  the 
demise  of  a  citizen  of  another  state:  Held,  that  a  judgment 
upon  the  new  count  was  valid :  WrigJU  v.  Hollengsworth,  1 
Pet.  165. 

PRAGTIGE    ON  AMENDlfEKTS. 

33.  An  amended  complaint  may  be  filed  without  preju- 
dice to  an  injunction  issued  on  the  original  complaint: 
Barber  v.  Reynolds,  33  Cal.  497.  If  the  complaint  is 
amended,  a  copy  of  the  amendments  must  be  filed,  or  the 
court  may  in  its  discretion  require  the  complaint  as 
amended,  to  be  filed,  and  a  copy  of  the  amendments  to 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  in  sucli  time  as  may  be  ordered  by 
the  court,  and  judgment  by  default  may  be  entered  upon 
failure  to  answer  as  in  other  cases:  Cal.  Code  C.  P.,  sec.  432. 
If  the  time  for  answer  is  not  fixed,  then  the  defendant 
should  answer  within  the  same  time  required  in  case  of  ser- 
vice of  the  original  complaint:  People  v.  Rains,  23  Cal.  128. 
When  a  demurrer  to  a  pleading  is  sustained,  the  adverse 
party  shall  have  ten  days  from  service  of  notice  of  the  entry 
of  the  order,  in  which  to  amend  the  pleading  demurred  to, 
and  to  file  and  serve  such  amended  pleading:  San  Fran. 
Dist.  Court,  Bule  20.    The  party  whose  demurrer  has  been 
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sustained  shall  have  ten  days  from  such  service  in  which  to 
answer  or  demar  to  such  amended  pleading:  Id.  The 
court  may  impose  such  terms  as  it  may  deem  proper  on 
granting  leave  to  file  such  amended  pleadings:  Id.,  see  Cal. 
Code  0.  P.,  sec.  476. 

34.  In  cases  where  the  right  to  amend  any  pleading  is 
not  of  course,  the  party  desiring  to  amend,  together  with 
the  notice  of  application  to  amend,  shall  serve  an  en- 
grossed copy  of  the  pleading,  with  the  amendment  in- 
corporated therein,  or  a  copy  of  the  proposed  amendment, 
referring  to  the  page  and  line  of  the  pleading  where  the 
amendment  is  to  be  inserted;  and  if  the  pleadings  were 
verified,  shall  verify  such  amended  pleading,  or  such  pro- 
posed amendment,  before  the  application  shall  be  heard.  No 
pleading  shall  be  amended  by  verifying  the  same,  when  the 
original  was  not  verified :  San  Fran.  District  Gt.  Kule  No.  15. 
So  when  defendant  is  allowed  time  to  answer  until  plaintiff 
elects  upon  which  count  of  the  complaint  he  will  go  tu  trial, 
the  plaintiff  should  serve  a  copy  of  complaint  wdth  the 
notice  of  his  election:  Wilson  v.  Cleavdand,  30  Cal.  192. 

35.  In  New  York  the  defendant  in  an  action  has  the  righfc 
to  serve  an  amended  answer  within  twenty  days  after  the 
service  of  the  original,  and  to  include  therein  a  new  de- 
fense; and  this  without  regard  to  the  nature  of  the  defense: 
McQueen  v.  Babcock,  3  Keyes,  428.  Under  the  code  it  is 
the  practice  where  a  party  amends  his  pleadings,  either  of 
course,  or  after  obtaining  consent  or  leave,  to  serve  a  new 
pleading;  and  it  supersedes  the  original.  It  is  the  prac- 
tice, too,  to  designate  it  on  its  face  as  an  amended  com- 
plaint or  answer,  as  the  case  may  be;  though  it  has  been 
held  that  the  omission  so  to  designate  it  does  not  render  it 
void:  Hurley  v.  Second  Building  Association^  15  Abb.  Pr. 
206,  note. 

36.  Where  amendments  are  made  without  authority,  a 
motion  to  strike  them  out  can  be  made  at  any  time:  Church 
V.  Syracuse  Co,^  32  Conn.  372.  As  a  general  rule  a  party 
cannot  judge  for  himself  of  the  sufficiency  of  a  pleading, 
or  of  the  materiality  of  an  amendment,  but  must  bring  the 
question  before  the  court:  VanderhiU  v.  Bleeker,  4  Abb.  Pr. 
289.  But  when  an  amended  pleading,  in  which  the  amend- 
ments are  clearly  frivolous  or  immaterial,  is  served  immedi- 
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atelj  before  the  circuit,  and  obviously  for  the  mere  purpose 
of  delay,  it  may  be  disregarded :  Id.  TVhere  the  court  has 
allowed  the  plaintiff,  after  the  defendant  has  filed  a  plea  in 
abatement,  to  amend  his  writ  and  declaration  to  meet  the 
ease  presented  by  the  plea,  the  defendant  who  has  appeared 
for  the  purpose  of  pleading  in  abatement  only,  is  thereby 
put  out  of  court;  and  a  judgment  by  default  may  be  ren- 
dered against  him  if  he  fail  to  appear  again  and  plead  to  the 
action :  Bandolph  v.  Bwnett,  16  Pet.  138. 

Jfo.  965. 

Notice  cf  Motion  for  Leave  to  Amend, 
[TmjE.] 

[Add&sss.] 

Please  take  notice,  that  on  the  affidavit  herewith  served, 
and  on  all  the  papers  on  file  in  this  action,  the  undersigned 

will  move  the  Court,  at  the  Court-room  thereof,  at , 

on  the   day  of ,  187. . ,  at o'clock,  in 

the noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  for  leave  to  amend  his  complaint  herein,  by  the  in- 
sertion of  the  following  clause,  to  wit:  [here  insert  pro- 
posed amendment],  after  the  word  ** "on  line 

of  page  thereof,  and  for  such  other  and  further 

relief  as  may  be  just. 

[Datc  ]  [Signatures.  ] 

Jfo.  966. 

Order  Oiving  Leave  to  Amend. 
[Title.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  the 
notice  of  this  motion,  and  the  proof  of  due  service  thereof, 
and  on  motion  of  E.  F.,  attorney  for  plaintiff,  and  after 
hearing  G.  H.,  attorney  for  defendant: 

It  is  hereby  ordered,  that  the  plaintiff  have  leave  to 
amend  his  complaint,  on  file  in  this  action,  by  inserting  the 
following,  to  wit:  [here  insert  amendment],  after  the  word 
" ,"  on  line of  page thereof. 

[Date.]  [Sionatuee.] 

37.  Statement  in  Older. — An  order  granting  leave  to  amend  generally 
without  specifying  in  what  particalar,  is  improvident:  Tkompeon  v.  Malofie 
13  Rich.  (S.  C.)L.252. 
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Jfo,  967. 

Notice  of  Motion  to  Stiike  Out  Irrelevant  or  Bedundant  Matter, 
[Title.] 
[Address.] 

Please  take  notice,  that  on  [the  affidavit  herewith  served, 

and]  the  pleadings  on  file  in  this  action,  the  undersigned 

will  move  the  Court,  at  the  Court-room  thereof,  at , 

on  the day  of ,  187 . . ,  at   o'clock  in 

the noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  to  strike  out  matter  contained  in  the  complaint  [or 

answer]  herein,  from  and  after  the  word  ** ,"  on  line 

of  page   ,  down  to  and  including   the  word 

*' ,"  on  line of  page ,  as  irrelevant  [or 

redundant],  and  for  such  other  relief  as  may  be  just,  with 

costs. 

[Date.  ]  [Signature.  ] 

38.  Statement  in  Motion. — Motion  to  strike  out  must  specifically  point 
out  the  objectionable  matter:  People  v.  Empire  0,  and  S.  M,  Co,,  33  Cal. 
171.  Motions  to  strike  out  immaterial  portions  of  the  pleadings  are  not 
parts  of  the  judgment-roll.  They  are  no  part  of  a  record  on  appeal,  unless 
made  so  by  a  statement:  Sutter  v.  San  Francisco,  36  Id.  112. 

Jfo.  968. 

Order  to  Strike  out  Irrelevant  or  Bedundant  Matter, 
[Title.] 

On  reading  and  filing  [designate  motion  papers],  and  on 
motion  of  G.  H.,  for  the  defendant,  and  after  hearing  E. 
F.,  attorney  for  plaintiff,  in  opposition  thereto: 

It  is  ordered,  that  the  matter  contained  in  the  complaint 

[or  answer]  in  this  action,  from  the  word  " ,"  on 

line of  page ,  down  to  and  including  the  word 

" ,"  on  line of  page  ,  be  stricken  out 

as  redundant  [or  irrelevant]. 

[Date.]  [Signature.  ] 

39.  Irrelevant  Pleading  Defined.— A  pleading  is  irrelevant  which  has 
no  substantial  relation  to  the  controversy  between  the  parties  to  the  action: 
Seward  v.  Miller,  6  How.  Pr.  313.  It  includes  prolixity  or  needless  details 
of  material  matter:  Lee  Bank  v.  Kitching,  11  Abb.  Pr.  435;  Bum  v.  Brooks, 
4  E.  D.  Smith,  G.  P.  R.  642.  Matter  contained  in  an'amended  complaint  is 
not  irrelevant  or  redundant  to  a  cause  of  action  set  out  in  the  original  com- 
plaint in  the  same  action:  Nevada  County  etc.  Canal  Co,  v.  Kidd,  28  CaL  673; 
see  Vol.  L,  pa;i^  124  e<  seq, 

40.  May  be  Stricken  out. — Sham  and  irrelevant  answers,  and  irrele- 
vant and  redundant  matter  inserted  in  a  pleading,  may  be  stricken  out  on 


BY  STRIKING  OUT.  175 

• 

BTich  tenns  as  the  court  may  in  its  discretion  impose:  Cal.  Code  C.  P.,  sec. 
453.  Eedundant  or  irrelevant  pleadings  may  be  objected  to  by  motion, 
but  not  by  demurrer:  Kinyon  v.  Palmer^  18  Iowa,  377.  A  motion  by  the 
defendant  to  strike  out  certain  portions  of  the  plaintiff's  complaint,  as  irrele- 
vant and  redundant,  was  granted,  with  leave  also  to  the  plaintiff  "to  amend 
bis  summons  and  complaint  as  he  should  be  advised. "  The  plaintiff  thereupon 
amended  his  summons  in  pursuance  of  such  leave,  and  at  the  same  time  gave 
notice  of  his  election  not  to  amend  his  complaint  under  the  leave  given.  The 
defendant  thereupon  answered  the  complaint;  and  within  twenty  days  after 
receiving  such  answer,  the  plaintiff  served  an  amended  complaint:  Held, 
that  the  plaintiff  was  entitled  to  amend  the  complaint  again,  of  course,  after 
defendant  had  thus  answered:  Ro8$  v.  Dingnuyre,  12  Abb.  Pr.  4.  It  seems 
that  the  right  to  move  to  strike  out  an  answer  for  irrelevancy,  and  the  right 
to  demur  to  an  answer  for  insufficiency,  were  not  designed  for  the  same  pur- 
pose; and  it  is  not  optional  with  the  plaintiff  whether  he  will  resort  to  a 
demurrer  or  to  a  motion  to  test  the  sufficiency  of  the  answer:  Littlejohn  v. 
GreeUy,,l3  Abb.  Pr.  311.  If  irrelevancy  is  not  palpable,  it  should  not  be 
stricken  out,  but  demurrer  will  lie:  Id.;  Struverx.  Ocean  Ins.  Co,,  9  Abb. 
Pr.  23;  2  HilL  47;  22  How.  Pr.  345;  see,  however,  Lee  Bank  v.  KUcking, 
11  Abb.  Pr.  439.  See,  as  to  notice:  Bailey  v.  Lane,  13  Id.  354;  as  to  pend- 
ency of  motion,  Kellogg  v.  Baker,  15  Id.  286. 

41.  Wliat  may  be  Stricken  Out. — Irrelevant  matter  in  a  complaint 
may  be  stricken  out  on  motion:  Oreen  v.  Palmer,  15  Cal.  411;  Boicen  v. 
Aubrey,  22  Id.  566.  Immaterial  matter:  Larco  v.  Casaneuva,  30  Cal.  560. 
Averments  of  deraignments  of  title:  Id.;  Wilson  v.  Cleveland,  Id.  1S2. 
Superfluous  matter,  when  inserted  by  itself:  Boles  v.  Cohen,  15  Id.  150;  such 
as  the  name  of  plaintiff's  wife:  Warner  v.  Steamship  Uncle  Sam,  9  Id.  C07. 
Every  fact  not  essential  to  a  claim  or  defense:  Green  v.  Palmer,  supra.  If  a 
copy  of  written  contract  sued  on  be  attached  to  the  complaint,  and  the  aver- 
ments of  the  complaint  put  a  false  construction  of  law  upon  the  terms  of 
the  contract,  such  averments  may  be  regarded  as  surplusage:  Stoddard  v. 
Treadwelf,  26  Cal.  294.  Allegations  in  the  complaint  which  are  absurd  or 
impossible,  may  be  stricken  out:  Sacramento  Co,  v.  Bird,  31  Cal.  66;  see 
farther.  Vol.  I.,  pp.  124-126.  Where  the  facts  stated  in  the  complaint  con- 
stitute a  sufficient  cause  of  action,  other  unnecessary  matter  may  be  stricken 
out,  and  demurrer  will  not  lie.  But  an  entire  pleading  cannot  be  stricken 
OQt  as  irrelevant  or  redundant:  Benedict  v.  Dake,  6  How.  Pr.  352;  but  see 
Cal  Code  C.  P.,  sec.  453. 

Jfo.  069, 

Notice   of  Motion  to   Require  Plaintiff  to  Elect   Between  Several  Counts  qf 

Complaint,  in  Certain  Cases, 
[Title.] 

[Address.] 
.  Please  take  notice,  that  upon  the  pleadings  on  file  in  tliis 
action,  and   on  an   affidavit,  of  which  a  copy  is  herewith 
served,  the  undersigned  will  move  the  court,  at  the  court- 
room thereof,  at ,  on  the  day  of ,  187 . ,  at 

o'clock  in  the noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  that  the  plaintiff  be  compelled  to 
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elect  between  the  cause  of  action  stated  in  the  first  count 

and  the  cause  of  action  stated  in  the  second  count  in  the 

complaint,  and  state  which  he  will  rely  on;  and  that  on 

such  election  the  other  be  stricken  out;  or  in  default  of  so 

electing,  then  that  the  second  stated  cause  of  action  be 

stricken  out  as  redundant;  and  for  such  other  or  further 

relief  as  may  be  just,  and  for  the  costs  of  this  motion. 
[Datb.]  [Signature.] 

42.  Practioe. — When  the  defendant  is  allowed  time  to  answer  untU  the 
plaintiff  elects  on  which  count  of  the  complaint  he  will  go  to  trial,  the 
plaintiff  should  serve  a  copy  of  the  complaint,  with  the  notice  of  his  elec- 
tion: Wilson  y.  Ckaveland,  30  CaL  192. 

JVb.  970. 

Affidavit  on  Motion  to  Compel  Plaintiff  to  Elect  Between  Several  Countt  qf 

Complaint. 
[Title.] 

[Venue.] 

0.  D.,  being  duly  sworn,  deposes  and  says: 

1.  I  am  the  defendant  in  the  above-entitled  action  [or 
show  in  some  way  deponent's  knowledge  of  the  facts]. 

II.  That  only  one  transaction  of  the  nature  mentioned  in 
either  of  the  alleged  causes  of  action  set  forth  in  the  com- 
plaint ever  occurred  between  deponent  and  the  plaintiff, 
and  that  the  transactions  mentioned  in  both  of  the  said 
alleged  causes  of  action  are  in  fact  one  and  the  same. 

[Jurat.]  [Signature.] 

Jfo.  971. 

Notice  ^f  Motion  to  Strike  out  Sham  Annoer. 
[Title.] 

[Address.] 

Take  notice,  that  on  the  affidavit  herewith  served,  and  on 
the  pleadings  on  file  in  this  action,  the  undersigned  will 

move  the  court,  at  the  court-room  thereof,  at ,  on  the 

day  of ,  187.,  at o'clock  in  the noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  to  strike  out 
the  second  defense  in  the  answer  herein  as  sham,  and  the 
third  defense  as  irrelevant;  or  for  such  other  relief  as  may 
be  just,  with  costs. 

[Date.  ]  [Sionaturk.  ] 

43.  Statement  in  Motion. — A  plaintiff  may,  on  one  motion,  ask:  1. 
To  strike  out  defenses  as  sham  and  irrelevant;  2.  For  judgment  on  a  de- 
murrer as  friyolous;  3.  To  strike  out  irrelevant  and  redundant  matter;  4. 
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To  have  the  allegations  made  definite  and  certain:  People  v.  McCurnher^  15 
How.  Pr.  186;  18  N.  Y.  315.  The  proper  mode  of  taking  advantage  of  de- 
fect in  an  answer  which  improperly  blends  and  defectively  states  matters  set 
forth  therein,  is  by  motion  to  strike  out  either  the  whole  of  it,  or  such  parts 
as  are  defectively  pleaded:  Kinney  v.  Miller,  25  Ma  576. 

JVb.  972. 

Notice  of  Motion  to  J^rike  out  Irrelevant  Ansuser, 
[Title.] 

[Address.] 

Please  take  notice,  that  on  the  affidavit,  a  copy  of  which 
is  herewith  served,  and  the  pleadings  on  file  in  this  action, 
the  undersigned  will  move  the  Court,  at  the  court-room 

thereof,  at ,  on  the day  of ,  187 . ,  at  the 

hour  of o'clock  in  the noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  to  strike  out  the  answer 
herein  as  irrelevant;  or  for  such  other  relief  as  maybe  just, 

with  costs. 

[Date.]  [SiGNATinEiE.] 

44.  Ambignotui  Answer. — If  an  answer  is  amhiguous,  and  does  not 
sufficiently  disclose  the  particulars  of  a  transaction  relied  on  as  a  defense,  the 
plaintifiTs  remedy  is  by  motion,  under  section  546  of  the  code  of  procedure 
(N.  Y.),  to  make  the  answer  more  definite  and  certain.  He  cannot  accept 
the  plea  and  go  to  trial  upon  it,  and  then  interpose  the  objection  for  the  first 
time  that  it  is  not  sufficiently  descriptive  of  the  particulars  relied  on:  Far* 
TMT%^  and  Citizens'  Bank  v.  Sherman,  33  N.  Y.  80.  In  California,  under  subd. 
3  of  sec.  444  of  the  Code  C.  P.,  demurrer  would  lie  in  such  a  case. 

45.  Answer  "with  Denials  only. — Although  a  general  denial  to  the  alle- 
gations of  the  complaint  may,  if  falsely  pleaded,  be  characterized  as  sham, 
yet  an  inquiry  in  advance  of  the  trial  cannot  be  entertained  by  the  court  as 
to  the  good  faith  of  the  defendant  in  pleading  it,  nor  can  it  be  stricken  out 
as  sham  on  the  application  of  the  plaintiff:  Fay  v.  Cobbf  51  CaL  313;  see, 
also,  Amador  Co.  v.  Butttrfield,  Id.  626;  Wayland  v.  Tysen,  45  N.  Y.  281 
(reversing  9  Abb.  Pr.  N.  S.  79);  Clafiin  v.  Jaroalauski,  64  Barb.  463;  Strong 
V.  Sprout,  53  N.  Y.  497  (reversing  4  Daly,  326).  A  verified  answer  of  denial 
should  not  be  stricken  out  as  sham,  even  after  the  defendant,  on  examination 
before  trial,  has  admitted  what  the  answer  denies:  Schultzev.  Bodetoald,  1 
Abb.  N.  C.  365.  Where  the  plaintiff  claims  that  all  the  denials  are  bad,  if 
the  answer  contains  no  new  matter,  he  may  test  the  sufficiency  of  the  denials 
by  a  motion  for  judgment  upon  the  pleadings,  or  by  motion  to  strike  out  the 
answer  on  the  ground  that  it  is  sham.  If  some  of  the  denials  are  deemed 
good,  and  the  others  bad,  he  may  move  to  strike  out  the  latter.  Answers 
consisting  of  denials  which  do  not  explicitly  traverse  the  material  allegations 
of  the  complaint  we  hold  so  far  sham  and  irrelevant,  within  the  meaning  of 
the  statute:  Oay  v.  Winter,  34  Cal.  153. 

46.  Discretion  of  Court — An  answer  filed  without  leave,  after  time  for 
answering  has  expired,  but  before  default  has  been  entered,  is  not  a  nullity 
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but  at  most  an  irregalarity,  and  the  court  in  its  discretion  may  strike  it  out 
or  retain  it:  Bower  v.  Dicker  son,  18  CaL  420.  The  motion  in  this  case  to 
strike  out  the  answers  because  denying  on  information  and  belief,  and  for 
judgment  on  the  complaint:  Held,  to  be  properly  overruled:  Comerford  v. 
Dupay,  17  Id.  308. 

47.  Informal  Answers. — If  the  answer  has  the  signature  of  the  attorney 
of  record  and  that  of  an  associate  attorney  attached  to  it,  the  court  will  not 
strike  it  out.  The  court  will  not  try  the  question  whether  the  signature  of 
the  attorney  of  record  was  put  there  by  himself  or  by  his  associate  without 
his  authority:  WiUon  v.  Cleaveland,  30  CaL  192.  If  an  answer  tends  to  con- 
stitute a  defense,  it  is  not  irrelevant,  however  informal  or  inartificial:  Wallaee 
v.  BearBiv,  Wat,  and  Min,  Co.,  18  Cal.  i61;  Gregory  v.  WrigJU,  11  Abb. 
Pr.  417;  Dovan  v.  Dmsmore,  33  Barb.  86;  De  Forest  v.  Baker,  1  Abb.  Pr. 
(N.  S.)  34. 

48.  Prooeedings  on  Motion  to  Strike  Oat. — ^When  plaintiff  moves 
on  affidavit  to  strike  out  a  defense  as  ''sham,"  the  affidavit  of  defendant 
that  his  defense  is  bona  fde  will  defeat  the  motion:  Qostorfs  v.  Taaffe,  18 
Cal.  385;  Beebe  v.  Marvin,  17  Abb.  Pr.  194;  see  Wedderspoon  v.  Rogers,  32 
CaL  569,  where  authorities  are  collected.  When,  to  resist  a  motion  to  strike 
out  as  a  sham  defense  good  on  its  face,  admissions  on  the  part  of  the  plaintiff 
are  positively  sworn  to,  which  are  neither  contradicted,  qualified,  or  ques- 
tioned, and  which  tend  to  sustain  the  defense,  the  motion  should  be  denied: 
Hodden  v»  New  York  Silk  Mamifacturing  Co,,  1  Daly,  388.  On  motion  to 
strike  out  as  sham  an  answer  of  joint  defendants,  where  it  appears  that  some 
of  the  defendants  may  have  a  valid  defense,  they  may  be  permitted  to  serve 
an  amended  answer,  which  would  be  denied  to  the  other  defendants  who 
show  no  merits:  Burrall  v.  Bowen,  21  How.  Pr.  378.  As  to  proceedings  on 
motion  to  strike  it  out,  generally,  see  Orogan  v.  Ruckle,  1  Cal.  193;  Kellogg 
V.  Baker,  16  Abb.  Pr.  286.  On  motion  denied:  Seward  v.  Miller,  6  How.  Pr. 
312;  MUn  v.  Vose,  4  Sand.  660.  On  motion  granted:  Aymar  v.  Chase,  1 
Code  R.  (N.  S.)  141;  BurraUY,  Bowen,  21  How.  Pr.  378.  On  leave  to  file 
amended  answer:  Mussitii  v.  StiUman,  13  Abb.  Pr.  93. 

49.  Sham  Ans'wer  Defined. — A  sham  answer  is  one  good  in  form,  but 
false  in  fact,  and  not  pleaded  in  good  faith.  It  sets  up  new  matter  which  is 
false:  Piercy  v.  Sabin,  10  CaL  22;  Qostorfs  v.  Taaffe,  18  Id.  385;  Leach  r. 
Boynton,  3  Abb.  Pr.  1.  A  defense  is  a  sham  which  is  so  clearly  false  as  not 
to  present  any  substantial  issue:  Brewster  v.  Hall,  6  Cow.  34;  Oakley  v. 
Devoe,  12  Wend.  196;  The  People  v.  McCumber,  18  N.  Y.  316,  323.  To  sus- 
tain the  motion,  falsity  and  bad  faith  should  both  be  established:  Hodden  v. 
JV.  r.  Silk  Manuf.  Co.,  1  Daly,  388;  Kellogg  v.  Baker,  16  Abb.  Pr.  286; 
Lockwood  V.  Solhenger,  18  Id.  136;  as  there  is  a  distinction  between  a  false 
answer  and  a  frivolous  answer:  Hecker  v.  Mitchell,  5  Id.  455;  HuU  v.  Smithy 
8  How.  Pr.  150;  Davis  v.  Potter,  4  Id.  155.  A  false  answer,  not  verified,  is 
a  sham  answer:  Brewster  v.  Hall,  6  Cow.  34;  Stock  v.  Cotton,  2  £.  D.  Smith, 
398;  Oakley  v.  Devoe,  12  Wend.  196;  Nichols  v.  Jones,  6  How.  Pr.  355; 
Ostrom  V.  Bixby,  9  Id.  57;  Walker  v.  Hewitt,  11  Id.  398;  People  v.  MeCvm- 
ber,  18  N.  Y.  320.  Sham  pleading  is  the  setting  up  of  a  defense  which  has 
not  only  no  foundation  in  fact,  but  which,  it  is  manifest,  was  interposed  for 
vexation  or  delay:  Hodden  v.  N  Y,  Silk  Mani^f,  Co,,  I  Daly,  388. 
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50.  Shaxn  BefenBe,  hovr  Teated. — ^Where  the  plaintiff  claims  that  all 
the  denials  are  bad,  if  the  answer  contains  no  new  matter,  he  may  test  the 
sufficiency  of  the  denials  by  a  motion  for  judgment  upon  the  pleadings,  or 
by  motion  to  strike  out  the  answer  on  the  ground  that  it  is  sham:  Qay  v. 
Winter,  34  Cal.  152.  An  answer  will  not  be  adjudged  to  be  sham  simply 
upon  an  affidavit  that  it  is  false,  for  this  would  be  trying  the  merits  of  the 
defense  upon  affidavits.  But  the  court  must  be  satisfied  from  an  inspection 
of  the  pleading,  or  from  circumstances  brought  to  its  knowledge,  that  the 
object  of  the  pleader  was  to  delay  or  annoy  the  plaintiff,  or  to  trifle  with  the 
court:  1  East,  237;  1  Id.  360;  3  Taunt  339;  1  Chitty  R.  424,  and  note  a.; 
Id.  564,  and  note  a. ;  5  Bar.  &  Ad.  750,  note  a. ;  6  Cow.  34;  Hadden  v.  JV.  Y, 
Silk  Manufg  Co.,  I  Daly,  388.  To  warrant  striking  out  a  pleading  as  frivo- 
lous, it  must  be  clearly  bad  on  inspection  merely:  Smith  v.  Mead,  14  Abb. 
Pr.  262.  The  right  of  a  defendant  to  have  the  issues  tried  by  a  jury,  de- 
pends on  the  existence  of  a  real  issue,  and  the  court  has  power  to  try,  on 
motion,  the  question,  whether  there  is  a  substantial  issue,  or  only  a  sham 
and  fictitious  one:  The  People  v.  MeCumber,  18  K.  Y.  B.  315,  323;  see  Vol. 
II.,  p.  406  e^  seq, 

51.  Sham  Axmwers  May  be  Stricken  Out. — Sham  and  irrelevant 
answers  and  defenses,  and  so  much  of  any  pleading  as  may  be  irrelevant, 
redundant  or  immaterial,  may  be  stricken  out,  upon  motion,  upon  such  terms 
as  the  court,  in  its  discretion,  may  impose:  CaL  Code  C.  P.,  sec.  453.  These 
provisions  apply  equally  to  mere  denials  of  allegations  of  the  complaint  as  to 
affirmative  matter,  and  equally  to  verified  as  to  unverified  answers:  The 
People  V.  AfcCumber,  18  N.  Y.  B..  315,  323;  as  the  verification  of  an  answer 
is  no  bar  to  the  motion:  Latorenee  v.  Derby,  24  How.  Pr.  133;  15  Abb.  Pr. 
346.    This  principle  was  questioned  in  Oostor/s  v.  Taaffe,  18  Cal.  385. 

52.  Unverified  Answers. — An  answer  unverified  to  a  verified  complaint 
may  be  stricken  out  on  motion;  for  if  the  complaint  is  sworn  to,  a  general 
denial  in  the  answer  admits  all  its  material  allegations:  Pico  v,  Colimas,  32 
CaL  578.  And,  though  the  inability  of  counsel  to  obtain  defendant's  veri- 
fication in  time  may  be  good  ground  for  an  extension  of  time  to  answer,  yet 
it  cannot  avail  in  resisting  a  motion  to  strike  out,  and  for  judgment  after  the 
answer  is  filed:  Drum  v.  Whiting,  9  Cal.  422.  But  it  was  held  that  the  ob- 
jection should  have  been  raised  in  the  court  below  and  been  passed  upon, 
and  that  plaintiff  having  rested  his  cause  at  the  trial,  on  the  ground  of  want 
of  an  affidavit,  he  will  not  be  permitted  to  say  here  for  the  first  time  thatthe 
answer  does  not  in  a  proper  form  controvert  the  allegations  of  the  complaint: 
Oragan  v.  Buckle,  1  Id.  193.  To  a  complaint  against  three  persons,  upon  a 
promissory  note,  executed  under  a  firm  name,  one  of  the  defendants  an- 
swered, denying  his  liability,  and  that  he  was  one  of  the  firm  by  whom  the 
note  was  executed.  Neither  of  the  pleadings  were  verified.  When  the 
cause  came  on  for  trial,  plaintiff  moved  to  strike  out  defendant's  answer  for 
want  of  verification,  and  pending  the  motion,  defendant  asked  leave  to  then 
verify  the  answer.  The  court  denied  defendant's  motion,  and  struck 
out  the  answer:  Held,  that  the  refusal  by  the  court  to  allow  the  verifi- 
cation was  such  an  abuse  of  discretion  as  to  amount  to  error:  LaUimer  v. 
Byan,  20  Id.  628;  see,  further,  Vol.  II.,  p.  411.  By  verification  of  the  com- 
plaint, the  plaintiff  can  prevent  the  defendant  from  interposing  a  general  de- 
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nial  in  suits  on  promissory  notes  or  bills  of  exchange,  by  requiring  a  swom 
answer:  Brooks  v.  Cfiilton,  6  Cal.  C40. 

53.  "Wliat  may  be  Stricken  out  of  Ans^wer. — A  denial  of  a  legal 
conclusion:  Wedderspoon  v.  Bogere,  32  Cal.  569;  Seeley  v.  Engell,  17  Barb. 
530.  See  cases  cited  in  VoL  XL,  p.  405.  The  denial  of  immaterial  aver- 
ments of  the  complaint:  See  Vol.  II.,  p.  406.  So  a  denial  on  want  of  any 
knowledge  or  information  sufficient  to  form  a  belief,  of  matter  presumptirely 
within  the  knowledge  of  the  defendant:  Lawrence  v.  Derby,  15  Abb.  Pr. 
346,  note;  24  How.  Pr.  134;  Beebe  v.  Marvin,  17  Abb.  Pr.  194.  A  defense 
of  a  verbal  agreement,  contemporaneous  with  making  of  note,  to  renew  it  at 
maturity:  Bailey  v.  Lane,  13  Abb.  Pr.  359;  21  How.  Pr.  475;  Shoe  and 
Leather  Bank  v.  Camp,  21  How.  Pr.  443.  What  matters  may  be  struck  out 
of  an  answer  as  scandalous,  immaterial,  etc.,  see  Grtswold  v.  HiU,  1  Paine, 
390;  Langdon  v.  Ooddard,  3  Story  C.  Ct.  13.  An  objection  which  ought  to 
have  been  taken  by  demurrer,  but  is  taken  only  by  allegation  in  the  answer, 
should  be  stricken  out:  Oassett  v.  Crocker,  10  Abb.  Pr.  133.  The  objection 
that  the  allegations  of  an  answer  are  hypothetical  is  not  available  on  demurrer: 
1  E.  D.  Smith,  553;  9  How.  Pr.  543;  Taylor  v.  Bwhards,  9  Bosw.  679;  but 
on  motion  to  strike  out.  So  the  unessential  parts  of  an  answer  may  be 
stricken  out:  Green  v.  Palmer,  15  CaL  411.  Or  the  denial  only  of  what  is  non- 
essential in  the  complaint,  for  this  is  an  admission  of  all  that  is  essential  to 
a  recovery:  Leffingwell  v.  Griffing,  31  Cal.  231.  If  inconsistent  defenses  be 
set  up,  the  defect  must  be  reached  by  motion  to  strike  out,  or  in  some  cases 
by  demurrer;  and  if  no  objection  be  taken  to  the  answer  on  this  ground,  de- 
fendant on  the  trial  may  rely  on  any  of  his  defenses,  as  under  the  old  system: 
KUnk  V.  Cohen,  13  Cal.  623;  Uridias  v.  Mon-Ul  (No.  2),  25  CaL  35. 

54.  "When  Motion  Bbould  be  Made — An  answer  cannot  be  stricken 
out  after  issue  joined.  If  an  answer  is  filed,  raising  an  issue  or  issues,  and 
a  trial  is  had,  and  witnesses  are  swom  and  examined,  and  the  court  takes 
the  case  into  consideration,  it  cannot  then  strike  out  the  answer  of  the  de- 
fendant and  enter  his  default,  and  render  judgment  for  plaintiff  for  the 
amount  claimed  in  the  complaint:  Abbott  v.  Douglass,  28  Cal.  295.  AVhere 
certain  material  averments  of  the  plaintiff's  complaint  were  so  defectively 
denied  that,  upon  motion,  such  denials  might  properly  have  been  stricken 
out  as  sham  and  irrelevant,  yet  without  such  objection  made  thereto,  the 
plaintiff  introduced  proof  at  the  trial  in  their  support:  Held,  that  by  intro- 
ducing said  proof  the  plaintiff  waived  all  objection  to  the  sufBciency  of  said 
denials,  and  the  court  properly  refused  an  instruction  to  the  jury,  asked  by 
the  plaintiff,  to  the  effect  that  the  facts  so  averred  were  admitted  to  be  true 
for  all  the  purposes  of  said  trial:  Tynan  v.  Walker,  35  Cal.  634.  Where 
party  sets  up  matter  in  his  answer  not  recognis^ed  by  law  as  a  defense  to  the 
action,  it  may  be  taken  advantage  of  at  any  time:  Ca^e  v.  Maxey,  6  Cal.  276; 
McDougall  v.  Maguire,  35  Id.  274.  If  the  defendant  files  his  answer  at  the 
same  time  he  does  his  demurrer,  the  court,  after  overruling  the  demurrer, 
has  no  right  to  strike  out  an  answer  which  raises  a  defense,  because  the  de- 
fendant fails  to  pay  the  plaintiff  twenty  dollars,  required  by  a  rule  of  court 
to  be  paid  for  the  privilege  of  answering  when  a  demurrer  is  overruled:  Peo- 
ple V.  McClellan,  31  Cal.  101. 


B7  STRIKING  OtTT.  181 

Jfo.  973. 

Order  Striking  out  Irrelevant  Answer, 
[Title.] 

On  reading  and  filing  [designate  motion  papers],  and  on 
motion  of  E.  F.,  attorney  for  j)laintiff,  and  after  bearing  G. 
H.,  attorney  for  defendant: 

It  is  ordered,  that  the  answer  of  G.  D.,  the  defendant  in 

this  action,  be  stricken  ont  as  irrelevant,  with dollars 

costs  to  plaintiff. 

[Dats.  ]  [Signature.  ] 

55.  Order  not  Appealable. — Orders  striking  out  immaterial  portions  of 
pleadings,  and  orders  sustaining  demurrers,  are  not  appealable:  Sutter  v.  San 
Francisco,  36  CaL  112;  Brigga  v.  Bergen,  23  N.  Y.  162. 

JVo.    974' 
Notice  of  Motion  for  Leave  to  Correct  Fictitious  Name, 
[Title.] 

[ADDRE.SS.] 

Please  take  notice,  that  on  the  affidavit  herewith  served, 

and  on  all  the  pleadings  and  proceedings  on  file  in  this 

action,  the  undersigned  will  move  this  Court,  at  the  court 

room  thereof,  at ,  on  the  ....  day  of ,  187 . . , 

at o'clock  in  the  forenoon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  leave  to  amend  his  complaint,  by 

substituting  the  name  of ,  as  the  real  name  of  the 

[defendant]  in  this  action,  wherever  the  name  John  Doe 

occurs  in  the  papers  filed  in  this  action;  or  for  such  other 

relief  as  may  be  just. 

[Datb.]  [Signature.] 

Note. — ^As  a  general  rule,  this  is  done  by  the  suggestion  of  the  true  name, 
and  its  substitution  in  the  place  of  the  fictitious  one. 

Jfo.  975. 

Affidavit  to  Obtain  Leave  to  Correct  Fictitious  Name. 
[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  I  was  not  acquainted  with  the  real  name  of  the 
defendant  therein  until  after  the  commencement  of  this 
action,  and  about days  ago. 
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III.  That  the  defendant  was  sued  in  said  action  under  the 

fictitious  name  of ,  and  that  his  real  name  is 

[Jurat.]  [Signaturk.] 

56.  Bffistakefl. — Mistakes  in  names  of  parties  in  a  writ  may  be  amended 
as  a  clerical  misprision,  even  after  the  adjournment  of  the  term,  but  the 
record  itself  must  show  the  error:  Hegeler  v.  Herickel,  27  Cal.  491;  Fumiss  r. 
Mlis,  1  Brock.  Marsh.  15;  Elliot  v.  Holmea,  1  McLean,  466;  12  Wis.  319. 
But  where  there  is  a  mistake  in  the  christian  name  of  one  of  the  plaintiffs 
throughout  the  proceedings,  the  court  cannot  amend  the  judgment  upon  evi- 
dence aliunde:  Albera  v.  Whitney,  1  Story  C.  Ct  310;  32  111.  331;  35  Id.  265; 
but  see  27  Id.  39.  A  declaration  in  the  name  of  a  firm  may  be  amended  by 
inserting  the  names  of  the  members  of  the  firm :  Tibhs  ▼.  Parrott,  1  Cranch. 
0.  Ot.  177.  A  corporate  name  may  be  substituted  for  an  individual  name: 
32  111.  331.  Leave  was  granted  to  correct  the  corporate  name  of  the  plaintiff: 
Corporation  qf  Georgetown  v.  BeaUy,  1  Cranch  C.  Ct.  234;  see  CaL  Code  C. 
P.  sec.  473. 

57.  Variance. — ^A  formal  variance,  in  suing  a  defendant  by  a  wrong 
name,  is  amendable  at  any  time:  Senll  v.  Bridde,  2  Wash.  C.  Ct.  200;  Craig 
V.  Brown,  Pet.  C.  Ct.  139.  On  a  plea  of  misnomer,  the  court  may  aUow  the 
plaintiff  to  amend  the  writ  and  declaration:  16  Pet.  141;  NeUon  v.  Barker^ 
3  McLean,  379.  Leave  to  amend  the  writ  by  changing  the  name  of  one  of 
the  plaintiffs  was  refused:  Comegya  v.  Bobb,  2  Cranch  C.  Ct.  141. 

JVo.  976. 

Order  Giving  Leave  to  Correct  Fictitious  Nam^ 
[Title.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  the 
notice  of  this  motion,  vrith  proof  of  doe  service  thereof, 
and  on  motion  of  E.  F.,  attorney  for  plaintiff,  and  after 
hearing  G.  H.,  attorney  for  defendant: 

It  is  ordered,  that  the  name  of be  substituted  in 

the  place  of ,  as  the  real  name  of  the  defendant  in 

this  cause. 

[Date.  ]  [Signature.  ] 

m.  977. 
Notice  of  Motion  to  Amend  Complaint  by  Adding  D^endant. 
[Title.] 
[Address.] 

Please  take  notice,  that  on  the  affidavit  herewith  served, 
and  on  all  the  proceedings  on  file  in  this  action,  the  under- 
signed will  move  the  Court,  at  the  Court-room  thereof,  at 

,  on  the day  of ,  187. .,  at o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  that  the  plaintiff  may  have  leave  to  amend  his  sum- 
mons and  complaint  in  this  action,  by  adding  L.  M.  as  a 


BY  STRIKINa  OUT.  183 

defendant  therein,  Mrith  proper  words  to  charge  him,  and 
for  sach  other  and  further  relief  as  may  be  just. 

[Date.  ]  [Signature.  ] 

JVb.  978. 

Order  of  Court  Granting  Leave  to  Amend. 
[TrrLE.] 

On  motion  of  E.  F.,  attorney  for  plaintiff  in  this  action, 
notice  thereof  being  duly  served  on  the  defendant's  counsel, 
and  after  hearing  thereon,  it  is  hereby  ordered  that  plaintiflf 
hare  leare  to  amend  his  complaint  filed  herein. 

JVb.  979. 

The  Same — By  Striking  Out  and  Making  New  Parties, 

I.  [Insert  as  in  previous  form.] 

n.  By  striking  out  E.  B.  and  E.  D.  from  being  plaint- 
iffs, and  by  making  them  defendants  in  said  action;  or  by 
adding  £.  F.  as  a  defendant  herein;  or  by  substituting  the 
name  of  Christian  Doe  as  the  real  name  of  the  defendant, 
instead  of  Charles  Doe,  wherever  the  same  occurs  in  said 
complaint. 

58.  Adding  or  Striking  ont  Parties.— The  court  may,  in  furtherancQ 
of  justice,  ftnd  on  such  terms  as  may  be  proper,  amend  any  pleading,  by 
adding  or  striking  out  parties:  Cal.  Code  C.  P.,  sec.  473;  3  Scam.  45;  32 
m.  331;  35  Id.  22.  The  court  will  take  notice  of  the  want  of  necessary  par- 
ties, and  will  ordinarily  aUow  an  amendment  on  just  terms:  Seals  v.  Cobh^ 
51  Maine,  348. 

59.  Discretion. — ^When  the  court  perceives  that  necessary  and  indispens- 
able parties  are  wanting,  1  Pet.  U.  S.  299,  it  may  grant  leave  to  amend  and 
bring  them  in:  4  Wash.  202;  3  McLean,  104;  in  its  discretion:  4  Paige,  75; 
7  Barb.  221;  1  Pet.  U.  S.  138;  and  on  such  terms  as  may  be  prescribed:  Cal. 
Code  C.  P.,  sec.  473;  Vandertoerker  y.  Vandertcerker,  7  Barb.  221.  But  such 
an  amendment  cannot  be  made  without  leave  of  court:  Band  v.  Spear,  5 
How.  Pr.  142.  But  it  has  been  held  that  an  entire  change  of  parties  cannot 
be  allowed  on  amendment:  Wright  v.  Storms,  3  N.  Y.  Code  R.  138;  5  How. 
Pr.  440;  7  Barb.  221. 

60.  Motion,  when  Made. — Whether,  after  striking  out  a  party  from  the 
pleadings,  the  court  can  reinstate  him,  query:  Beach  v.  Covillaud,  2  Cal.  237. 
On  motion  for  nonsuit  at  the  trial,  plaintiff  may  be  allowed  to  amend  com- 
plaint by  adding  the  name  of  a  co-plaintiff,  on  such  terms  as  may  be  just: 
1  Van.  Santv.  134;  1  Pet.  299;  AcquUal  v.  Crowell,  1  CaL  191;  Ueath 
V.  Lent,  Id.  412;  Farmer  v.  Cram,  7  Id.  135;  Browner  v.  Davis,  15  Cal. 
9;  Oavit  v.  Daub,  23  Id.  78;  Valencia  v.  Couch,  32  Id.  340;  even  after 
the  close  of  plaintiff's  testimony:  Polk  v.  Coffin,  9  Cal.  66;  Hurley  v.  Second 
Building  Ass%  15  Abb.  Pr.  206,  note.  The  court  may  at  any  time  allow  an 
amendment  by  inserting  the  name  of  a  firm,  where  an  action  is  brought  in 
the  name  of  one  partner  only:  Dixon  v.  Dixon,  19  Iowa,  512. 
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61.  SpecUd  Caflea. — In  an  action  of  assumpsit  against  two  defendants 
tried  by  the  court,  the  plaintiff,  after  a  verdict  against  him  upon  the  ground 
that  a  joint  promise  was  not  proved,  cannot  amend  by  striking  out  one  of 
the  defendants:  Griffin  v.  Simpson,  45  N.  H.  18.  A  snit  maybe  amended  by 
inserting  the  name  of  a  copartner  of  the  firm:  Stuart  v.  Coming,  32  Conn. 
105.  In  suit  by  a  sheriff,  for  the  use  of  execution-creditors,  the  complaint 
may  be  amended  by  adding  other  execution-creditors:  Glenn  v.  Black,  31  Ga. 
393.  In  ejectment,  complaint  may  be  amended  by  making  new  parties 
plaintiff:  15  III.  427.  Or  judgment-creditors,  as  subsequent  incumbrancers, 
may  be  made  parties  to  the  action:  Horn  v.  Volcano  Wat.  Co.,  13  GaL  62: 
As  to  effect  of  adding  new  parties,  see  Hurley  v.  Second  Building  Ass'n,  15 
Abb.  Pr.  206;  Elm4>re  v.  ValletU,  16  Abb.  Pr.  249.  In  a  snit  on  a  foreclos- 
ure of  mortgage,  the  complaint  may  be  amended  by  making  the  original 
vendor  a  party  defendant:  Roddy  v.  JElam,  12  Rich.  Eq.  343. 

62.  Btriklng  out  Parties — The  misjoinder  of  parties  may  be  corrected 
by  amendment:  Heath  v.  Lent,  1  CaL  410;  Beach  v.  CoviUattd,  2  Cal.  237- 
Such  amendment  may  be  made  so  as  to  exclude  parties  irregnlariy  included: 
Mulliken  v.  Hull,  5  CaL  246;  even  after  judgment  rendered:  Browner  v. 
Davis,  15  Cal.  9.  Plaintiffs  may  be  allowed  to  amend  before  trial  by  striking; 
out  the  name  of  one  of  the  defendants:  Bell  v.  Davis,  3  Cranch  C.  Ct.  4; 
Tobey  V.  Chafflin,  3  Sumn.  379.  The  court  may  allow  an  amendment  of  a 
complaint  striking  out  the  name  of  a  plaintiff  who  was  dead  at  the  com- 
mencement of  the  suit:  Jemison  v.  Smith,  37  Ala.  185. 


CHAPTER  V. 

SUBSTITUTION  OF  PABTIE6,  AND  CONTINUANCE  OF  CAUSE, 

An  action  or  proceeding  does  not  abate  by  the  death  or 
any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case 
of  any  disability  of  a  party,  the  court  on  motion  may  allow 
the  action  or  proceeding  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any 
other  transfer  of  interest,  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substitu^d  in  the  action  or  proceeding:  Cal.  Code  C.  P., 
sec.  385.  It  has  been  the  uniform  practice  in  California  to 
permit  the  substitution  to  be  made,  on  the  suggestion  of 
the  death  of  the  former  party  and  satisfactory  proof,  on  an 
ex  parte  motion,  of  the  appointment  and  qualification  of  the 
administrator:  TuT/lor  v.  JV.  P.  It.  B.  Co.,  45  Cal.  337. 
In  ejectment,  if  plaintiff  parts  with  the  title  pending  the 
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action,  it  may  be  continued  in  Lis  name  unless  tlie  grantee 
applies  to  be  substituted:  Camarillo  v.  Fenhn,  49  Cal.  202; 
Barstow  v.  Neioman^  34  Id.  90;  ]Uo88  v.  Shear,  30  Id.  467. 
And  if  one  purchases  from  the  lessor  of  a  defendant  in 
ejectment,  the  pilrcliaser  is  entitled  to  continue  the  defense 
either  in  the  name  of  the  tenant  or  to  be  substituted  in  his 
place:  Mastick  v.  Thorp,  29  Cal.  446.  In  ejectment  the 
cause  of  action  survives  on  the  death  of  a  party :  Baireii  v. 
Birge,  50  Id.  655. 

m,  980, 

Affidavit  for  SuhstUutUm  by  Awignee  of  Plaintiff. 
[Title.] 

[Venue.] 

E.  F.,  being  duly  sworn,  deposes  and  says: 

I.  That  on  or  about  the day  of ,  187. . ,  one 

A.  B.  commenced  an  action  in  this  Court  against  one  C.  D. 
for  [here  state  the  cause  of  action];  that  issue  was  joined 
therein  by  the  service  and  filing  of  the  defendant's  answer 

on  the day  of ,  187. . ;  that  said  cause  is  upon 

the  calendar  of  this  Court  awaiting  trial. 

II.  That  on  the day  of  ,  187 . . ,  and  while 

said  action  was  still  pending,  said  A.  B.,  plaintiff  in  said 
action,  duly  assigned  and  transferred  the  [promissory  note] 
in  the  complaint  mentioned,  for  a  valuable  consideration,  to 
affiant,  who  is  now  the  owner  and  holder  thereof  [or  sold 
and  conveyed  to  affiant  all  his  right,  title  and  interest  in 
and  to  the  real  property  in  controversy  in  this  action,  and 
that  affiant  is  now  the  owner  thereof]. 

Wherefore  affiant  prays  that  he  may  be  substituted  as 

plaintiff  in  said  action  in  place  of  said  A.  B.,  and  that  said 

action  may  be  continued  in  his  name,  and  that  he  may  have 

sach  other  relief  as  may  be  just. 

[Jurat.]  [Signature.] 

1.  Bankruptcy. — ^The  bankruptcy  of  a  party  against  whom  a  judgment 
ba8  been  rendered,  though  adjudicated  before  appeal  taken,  will  not  prevent 
the  prosecution  of  the  appeal  in  his  name.  The  appeal  may  be  prosecuted 
either  in  the  name  of  the  bankrupt  or  of  his  assignee:  O^Neilv,  Dougherty, 
46  Cal.  575. 

2.  Tranafer  of  Interest — ^That  clause  of  section  121  of  the  code,  which 
prorides  that  in  case  of  "any  other"  transfer  of  interest,  the  action  shall 
be  continued  in  the  name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action,  con- 
templatea  a  transfer  other  than  by  death — contemplates  an  existing,  pending 
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action,  and  the  substitution  of  one  person  in  the  pUce  of  another:  KiMam  v. 
Hamilton,  20  How.  Pr.  369;  but  see  Cal.  Code  C.  P.,  sec.  385.  After  the 
issues  in  a  cause  are  all  made  up,  a  person  claiming  to  be  assignee  of  a  cause 
of  action  may  be  substituted  as  plaintiff,  and  if  so  substituted  need  not  file 
a  supplemental  complaint:  Virgin  v.  Brubaker,  4  Nev.  31.  He  takes  the 
place  of  the  original  plaintiff,  who  ceases  to  be  a  party  to  the  suit:  Id. 
Where  a  person  claiming  to  be  assignee  of  a  cause  of  action  is  substituted  as 
plaintiff,  and  the  cause  proceeds  and  a  judgment  is  rendered  in  his  name,  it  is 
too  late  to  object  in  the  appellate  court  that  he  did  not  file  a  supplemental 
complaint  showing  his  interest:  Id. 

JVb.  981. 

Affidavit  by  Husband  afltr  Marriage  qf  Female  PUuatiff  to  Continnit  Cause 

in  Joint  Names  qf  Husband  and  Wifu 
[Title.] 

[Venue.] 

I.  [As  in  Form  980.] 

II.  That  pending  said  action,  and  on  the day  of 

,  187 . ,  the  said  A.  B.  was  married  to  this  affiant 

E.  F.,  who  thereby  became,  and  now  is,  a  necessaiy  party 
plaintiff  herein,  as  he  is  advised  and  believes. 

Wherefore  affiant  prays  the  order  of  this  court  that  said 

action  may  be  continued  by  said  A.  B.  and  this  affiant 

jointly  as  plaintiffs,  against  said  C.  D.,  and  that  they  may 

have  leave  to  amend  the  complaint  as  they  may  be  advised, 

and  sach  other  relief  as  may  be  just. 

[Jurat.]  [Signature.] 

Note. — See  CaL  Code  C.  P.,  sees.  370  and  3S5.  In  the  practice,  where  the 
names  of  the  parties  to  an  action  have  to  be  changed,  it  is  usually  done  by 
suggestion  or  stipulation  only;  for  in  the  case  of  the  death  of  one  of  the  par- 
ties, or  marriage  of  one  of  them,  the  labor  of  drawing  up  formal  affidavits  and 
petitions  is  by  our  practice  generally  dispensed  with. 

Jfo.  9Sg. 

Order  by  Consent  Substituting  Administrator  as  Plaint^,  without  Prejudice 

to  Proceedings, 
[Title.] 

On  reading  and  filing  the  affidavit  of  E.  F.,  showing  the 
death  of  A.  B.,  the  plaintiff  in  the  above-entitled  action, 
and  the  granting  of  letters  of  administration  to  P.  Q.,  by 

the  Probate  Court  of  the  County  of ,  and  on  motion 

of  E.  F.,  the  plaintiff's  attorney,  the  defendant's  attorney 
consenting  thereto : 

It  is  ordered,  that  this  action  be,  and  the  same  is  hereby 
revived  and  continued  in  the  name  of  the  said  P.  Q.,  ad- 
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ministrator  of  the  estate  of  A.  B.,  deceased,  as  plaintiff; 
and  that  the  said  administrator  be,  and  he  is  hereby  snbsti- 
tuted.as  plaintiff  in  the  place  and  stead  of  the  said  A.  B., 
deceased,  and  that  snch  revivor  and  continuance  be  without 
prejudice  to  any  of  the  proceedings  already  had  in  this 
action. 

[Date.]  [Sigwature.] 

3.  Death. — If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of  fact, 
and  before  judgment,  the  court  may  nevertheless  render  judgment  thereon. 
Such  judgment  is  not  a  lien  on  real  estate,  but  must  be  paid  in  due  course  of 
administration:  Cal.  Code  C.  P.,  sec.  669.  In  such  case,  however,  it  is  error 
to  move  for  new  trial,  or  to  take  appeal,  without  suggesting  the  death  and 
bringing  in  the  representative  of  the  deceased,  of  which  such  representative 
must  be  notified:  Judaon  v.  Love,  S5  Cal.  463;  SharUer  v.  Love,  40  Id.  93. 
If  such  representative  is  substituted  on  motion  of  the  adverse  party,  but  no 
notice  is  given  to  him,  nor  does  he  appear,  and  the  deceased  is  named  in  the 
jadgment,  the  executor  is  not  affected  by  it,  and  the  judgment  as  to  him  is  a 
nullity:  McCreery  v.  Everding,  44  CaL  284.  The  death  of  the  wife  without 
issue  after  suit  brought  by  herself  and  husband  for  the  homestead,  defeats  a 
recovery  by  the  husband,  though  the  right  to  recover  existed  at  the  com- 
mencement of  the  suit:  Oee  v.  Moore,  14  CaL  472. 

4.  Form. — Petition,  consent  and  order  for  the  substitution  as  plaintiff  of 
the  successor  in  trust  of  a  deceased  plaintiff:  Emereon  v.  Bleakley,  6  Abb.  Pr. 
(N.  S.)  350. 

5.  Partition.  —In  a  suit  in  chancery  for  partition,  one  of  the  defendants 
died  after  the  bill  had  been  taken  as  confessed  as  against  him.  The  suit  was 
prosecuted  to  judgment  without  bringing  in  his  heirs  (who  were  not  parties 
to  the  suit),  and  after  sale  under  the  judgment  and  delivery  of  the  master^s 
deed,  an  order  was  made  reviving  the  suit  against  his  heirs,  who  thereafter 
made  application  to  the  court  in  relation  to  the  disposition  of  the  proceeds: 
Ueid,  that  the  heirs  were  not  bound  by  the  decree.  By  the  death  of  their 
ancestor  the  action  became  defective,  and  the  title  which  he  had  at  the  time 
of  his  death  could  not  be  affected  without  bringing  in  those  who  succeeded  to 
his  interests:  Handall  v.  Mum/ord,  18  Ves.  424;  Story's  Eq.  PL,  sees.  329, 
331,  354,  369;  Hind's  Ch.  Pr.  46;  Kelly  v.  Hooper,  3  Yerg.  395;  Garr  v. 
Gomez,  9  Wend.  649;  2  Pet.  482,  487. 

6.  Practice. — ^The  death  of  a  party,  pendente  Uie,  should  be  made  known 
by  tuggestion  of  that  fact  to  the  court,  and  the  action  continued  by  order  of 
the  court  against  the  representative  of  the  party  deceased,  of  which  he  must 
be  duly  notified  before  he  can  be  affected  by  further  proceedings  in  the  action: 
Judwn  v.  Love,  35  Cal.  463.  Where,  in  an  action  by  J.  against  L.  and 
others,  L.  died  after  veniict  rendered  for  defendants,  and  thereafter  J.  moved 
for  a  new  trial,  without  suggestion  made  of  the  death  of  L.,  or  a  substitute  of 
his  successor  in  interest,  and  appealed  from  the  judgment  rendered  on  the 
verdict,  and  an  order  denying  a  new  trial:  Held,  that  all  said  proceedings, 
except  the  rendition  of  judgment  upon  said  verdict,  were  void,  and  that  the 
appeal  as  to  L.  should  be  dismissed:  Id.  Where  a  party  litigant  dies  after  a 
verdict,  the  authority  of  the  attorney  to  act  for  him  is  thereby  determined, 
and  he  can  neither  give  nor  receive  notice  of  motion  for  new  trial  or  appeal :  Id. 
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7.  Order  ConcluBive. — An  order  of  revivor,  in  the  name  of  A.  "aa 
executor  "  of  a  deceased  plaintiff,  standing  in  full  force  at  the  time  of  the 
trial,  is  conclusive  to  show  that  the  action  has  been  properly  revived,  and  that 
A.  can  recover  all  that  the  testator  might  have  recovered:  UnderhiU  v.  Crate- 
ford,  29  Barb.  664;  18  How.  Pr.  112. 

JVo.  D83. 

Affidavit  by  Dtfmdant  to  have  Plaintiffs  Executor  Substituted. 
[Title.] 
[Venue.] 

S.  T.,  being  duly  sworn,  deposes  and  says,  I  am  tho 
defendant  in  the  above  entitled  action: 

I.  That  on  or  about  the day  of  . . .    .  ,  187. .,  tho 

above-named  A.  B.  commenced  an  action  in  this  Court 
against  this  affiant,  for  [state  cause  of  the  action  and  condi- 
tion, as  in  Form  980,  and  if  defendant  has  asked  affirmative 
relief  in  his  answer  set  it  forth]. 

II.  That  affiant  is  informed  and  believes  that  A.  B.,  the 
above-named    plaintiff,  died   on   or  about  the  ....  day  of 

last,  having  first  made  and  published  his  last  will 

and  testament  in  due  form  of  law,  by  which,  among  other 
things,  he  appointed  P.  Q.  his  executor;  that  said  will  has 
been  duly  admitted  to  probate  in  the  Probate  Court  of  tho 

County  of ,  and  letters  testamentary  issued  to  the 

said  P.  Q.,  on  the day  of ,  a.  D.  187. .,  and  he 

has  duly  qualified  and  entered  upon  his  duties  as  such 
executor,  but,  to  the  best  of  affiant's  information  and  belief, 
has  hitherto  failed  to  make  any  application  to  have  the 
above-entitled  action  continued  by  him  as  plaintiff. 

Wherefore  affiant  prays  that  the  above-entitled  action  may- 
be continued  in  name  of  said  executor,  or  that  the  complaint 
herein  be  dismissed,  or  for  such  other  order  as  may  be  just. 
[Jurat.  ]  [Siqnatuke.  ] 

J^o,  984. 

Notice  qf  Motion  on  Behajfqf  Dtfendantfor  Substitution  of  Plaintiff's  Executor. 
[Title.] 
[Address.] 

Please  take  notice  that  on  the  affidavit,  a  copy  of  which  is 

herewith  served,  and  the  papers  on  file  in  this  cause,  the 

undersigned  will  move  the  Court,  at  the  court-room  thereof, 

at ,  on  the day  of ,  187 . . ,  at  the  hour  of 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  for  an  order  directing  the  above-entitled  action  to 

be  continued  by  P.  Q.,  as  executor  of  the  last  will  and 


SUBSTITUTION  OP  PAPERS.  189 

iestament  of  [or  administrator  of  the  estate  of]  C.  D., 
plaintiff  aboye-named^  deceased,  in  the  place  of  said  deceased 
plaintiff. 

[Date.]  [Signature.] 

JVb.  985. 

Order  Jor  Substitution. 
[Title.] 

On  reading  and  filing  the  aiSSdavit  of  J.  B.,  dated  the 

day  of ,  and  the  pleadings  in  this  action,  and  proof 

of  dae  service  of  notice  of  this  motion,  and  on  motion  of  S. 
T.,  connselfor  defendant,  andaft^r  hearing  G.  H.,  of  coun- 
sel said  P.  Q.,  executor  of  A.  B.,  the  deceased  plaintiff. 

It  is  ordered,  [etc.,  as  in  No.  982]. 
[Date.]  [Signature.] 

Note. — In  case  this  order  is  made  without  notice,  as  it  often  is  in  practice, 
the  form  should  he  varied  accordingly,  and  the  executor  notified  of  its  entry; 
which  is  generally  done  by  serving  a  copy  of  the  order  on  him. 

SUBSTITUTION  OP  PAPERS. 

If  an  original  pleading  or  paper  be  lost,  the  court  may 
authorize  a  copy  thereof  to  be  filed  and  used  instead  of  the 
original:  Cal.  Code  G.  P.,  sec.  1045. 

J^o.  986. 

Affidavit  for  Supplying  ike  Place  of  a  LoH  Pleading. 
[Title.] 
[Venue.] 

I.  On  the day  of ,  187. .,  a  complaint  was 

filed  in  the  above-named  Court,  in  this  action,  of  which  the 
following  is  a  true  copy. 

II.  That  the  said  original  complaint  has  been  lost  or  mis- 
laid, and  that,  after  a  search  made  by  the  Clerk  of  the  said 
Court,  the  same  cannot  be  found. 

III.  That  this  affiant  does  not  know  where  the  said  orig- 
inal complaint  now  is. 

1.  Lost  Pleading, — If  a  pleading  be  lost,  it  can  only  be  supplied  by  mo- 
tion based  on  affidavits  showing  what  the  lost  pleading  contained,  and  a 
service  of  personal  notice  of  motion  on  the  opposite  party  must  be  sufficiently 
explicit  in  form  to  enable  him  to  controvert  the  affidavits  submitted:  People 
V.  Cazalis,  27  Cal.  522. 

2.  Substitution  of  Pleadings. — Substitution  of  pleadings  or  papers  in 
a  case  is  always  within  the  discretion  of  the  court:  Benedict  v.  Cozzcns^  4 
CaL  381.  And  no  notice  of  the  motion  to  apply  for  it  need  be  given,  when 
the  notice  of  it  can  be  of  no  use:  Id. 
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CHAPTEE  VI. 

INTERVENTION,  INTERPLEADER,  ETC. 


INTERVENTION. 

Adj  person  may,  before  the  trial,  intervene  in  an  action 
or  proceeding,  who  has  an  interest  in  the  matter  in  litiga- 
tion, in  the  success  of  either  of  the  parties,  or  an  interest 
against  both.  An  intervention  takes  place  ivhen  a  third 
person  is  permitted  to  become  a  party  t.o  an  action  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  complaint,  or  by  uniting  with  the 
defendant  in  resisting  the  claims  of  the  plaintiff,  or  by 
demanding  anything  adversely  to  both  the  plaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  forth  the 
grounds  upon  which  the  intervention  rests,  filed  by  leave  of 
the  court,  and  served  upon  the  parties  to  the  action  or  pro- 
ceeding who  have  not  appeared,  and  upon  the  attorneys  of 
the  parties  who  have  appeared,  who  may  answer  or  demur 
to  it  as  if  it  were  an  original  complaint:  Cal.  Code  0.  P., 
sec.  387.  The  order  allowing  an  intervention  may  be  made 
ex  parte:  Spanagel  v.  Beay,  47  Cal.  608.  Whatever  its  form, 
it  seems  that  under  the  statute,  the  plea  of  an  intervenor  is 
now  called  a  complaint.  It  cannot  be  filed  without  leave  of 
the  court  and  prudence  would  suggest  that  it  should  appear 
that  leave  was  obtained.  If  the  petition  is  insufficient  as 
to  facts  the  objection  can  be  taken  at  any  time:  Harlan  y. 
Hureka  M.  Co.,  10  Nev.  92. 

Jfo.  987. 

Commencement  of  Complaint  by  Intervenor. 
[Tttlb.] 

Now  comes  B.  S.  and  by  leave  of  the  court  first  had  and 
obtained,  files  this  as  his  complaint  in  intervention  in  the 
above-entitled  cause  and  as  the  grounds  of  his  intervention 
alleges:  [state  facts  showing  the  right  to  intervene,  and  set 
forth  cause  of  action  or  defense  as  in  ordinary  complaint  or 
answer.] 

[Demand  tor  Esuev.]  [Ybbihgation.] 
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JVb.   988. 
Order  Allowing  Intervention. 

•  The  foregoing  complaint  in  intervention  having  been  this 
day  presented  to  me  in  open  court  and  leave  asked  to  file 
the  same  by  E.  F.,  attorney  for  B.  S.,  the  intervener  named 
therein,  it  appearing  that  good  cause  exists  therefor:  it  is 
ordered  that  leave  be  and  is  hereby  granted  to  file  the  same 
and  that  said  B.  S.  be  permitted  to  intervene  in  said  cause. 

[Date.]  [Sionaturb  of  Judge.] 

Note. — The  above  form  is  drawn  to  be  appended  to  the  complaint  in  inter- 
vention, but  the  order  may  be  entered  as  a  minute  order,  in  which  case  it  can 
be  modified  accordingly. 

1.  Appeal. — The  right  of  an  intervener  to  take  an  appeal  is  immediate 
upon  the  sustaining  of  an  objection,  by  demurrer,  to  his  right  to  intervene: 
Stick  V.  Dickinson,  Qoldner,  intervenor,  38  Cal.  608.  If  pleadings  in  interven- 
tion are  filed  in  the  court  below,  without  objection,  and  the  parties  go  to 
trial  without  objecting,  they  cannot  afterwards  on  appeal  raise  the  objection 
that  it  was  irregular  and  erroneous  to  permit  an  intervention:  McKenty  v. 
Gladwin,  10  Cal.  227;  SmUh  v.  Penny,  44  Id.  161. 

2.  Aflaignees. — An  assignee  pendente  lite  of  part  of  the  subject-matter  of 
the  controversy  maybe  brought  in:  McGowan  v.  Leavenworth,  2  E.  D.  Smith, 
24.  An  assignee  in  bankruptcy  or  insolvency,  but  only  on  his  own  appli- 
cation: Cleveland  v.  Boerum,  3  Abb.  Pr.  294.  And  an  assignee,  applying  to 
be  made  defendant  in  an  action  for  conversion  of  property,  must  show  some 
right  thereto:  Ouniher  v.  Greenjield,  8  Abb.  Pr.  (N.  S.)  191.  If  the  owner 
of  a  claim  assigns  it  absolutely,  retaining,  however,  an  interest  in  it,  he  may 
intervene  to  protect  his  interest  in  an  action  brought  by  the  assignee  to  col- 
lect the  same,  and  if  he  does  not  intervene,  he  is  bound  by  the  judgment: 
Oradioohl  v.  Harris,  29  Cal.  150.  Where  parties  succeed  to  the  interest  of 
the  defendant  in  the  premises,  after  the  commencement  of  the  action,  and 
before  answer  filed,  they  may  be  allowed  to  defend:  McFadden  v.  Wallace, 
38  Cal.  51. 

3.  Attachmeiit  Suits. — In  an  attachment  suit,  judgment-creditors  of 
defendant  may  intervene  to  set  aside  the  attachment,  because  void  as  to 
them:  Davis  v.  Eppinger,  18  Cal.  378.  In  an  action  to  recover  money  on 
which  an  attachment  has  been  issued  and  levied  upon  property  of  the  de- 
fendant, a  subsequent  attaching-creditor  may  intervene  at  any  time  before 
the  entry  of  judgment,  for  the  purpose  of  contesting  the  validity  of  the  first 
attachment:  Speyer  v.  Ihmels,  21  Cal.  280.  And  the  allegations  in  the  plead- 
ing, on  the  part  of  the  intervener,  traversing  the  complaint,  have  the  same 
effect  as  denials  in  the  answer,  and  require  affirmative  proof  by  the  plaintiff 
of  his  canse  of  action,  in  default  of  which  the  intervener  will  have  judgment 
in  his  favor:  Id.  Subsequent  attaching-creditors  may  intervene  in  a  suit  of 
the  prior  attaching-creditor  and  the  common  debtor,  when  they  allege  that 
there  is  nothing  due  to  said  first  creditor,  and  that  the  object  is  to  hinder, 
delay  and  defraud  other  creditors:  Id.  The  interveners  become  defendants, 
and  as  they  allege  that  the  plaintiff  is  not  entitled  to  recover,  it  amounts  to 
a  denial  of  the  facts  set  forth  in  the  complaint,  and  consequently  the  onus 
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prohandi  is  on  the  plaintiff;  and  if  he  fails  to  prove  his  case,  even  though 
the  real  defendants  have  made  default,  judgment  will  be  given  in  favor  of 
the  intervenors  against  him,  and  in  his  favor  against  the  real  defendants:  Id. 
Where  a  subsequent  attaching-creditor  has  his  attachment  levied  on  tA 
property  previously  levied  on  by  a  prior  attaching-creditor,  he  is  entitled  to 
intervene  in  the  action  between  the  first  attaching-creditor  and  the  defend- 
ant, if  the  first  attachment  was  fraudulently  procured,  and  the  common 
debtor  has  not  sufficient  property  to  pay  both  claims:  CoghiU  v.  Marks,  29 
Cal.  673;  but  see  Dixeij  v.  Pollock,  8  Id.  607. 

4.  Dismissal. — ^Where  plaintifis  brought  suit  to  foreclose  alien;  and  other 
parties  intervened  as  lien  claimants,  and  after  an  appearance  by  the  defend- 
ants, plaintiff  filed  a  dismissal  of  the  suit:  Held,  that  the  dismissal  could  not 
afiect  the  rights  of  the  intervenors,  and  they  had  a  right  to  an  adjudication 
as  between  themselves  and  the  defendants:  Elliott  v.  Ivers,  6  Nev.  287.  Non- 
suit of  plaintiff  is  not  a  dismissal  as  to  an  intervener,  whose  intervention  de- 
fendant has  anwered:  Poehlmann  v.  Kennedy,  48  CaL  201.  A  motion  to 
dismiss  an  intervention  should  point  out  the  precise  ground  on  which  it  is 
made:  Id. 

5.  lyectment. — In  ejectment,  a  person  who  is  no  way  connected  with  the 
right  of  possession  asserted  by  the  plaintiff  or  the  defendant,  but  on  the 
contrary,  alleges  title  in  himself  paramount  to  both,  cannot  intervene: 
Porter  v.  Oarrisaino,  51  CaL  559.  If,  however,  plaintiff  and  the  intervener 
agree  i;pon  the  facts,  and  stipulate  that  the  claim  of  the  intervener  shall  be 
determined  upon  the  legal  effect  of  the  stipulated  facts,  plaintiff  cannot  after- 
wards object  that  the  case  is  not  a  proper  one  for  intervention:  Donner  v. 
Palmer,  Id.  629. 

6.  Foreclosure. — A  simple  contract-creditor  of  a  common  debtor  cannot 
intervene  in  a  foreclosure  suit.  But  judgment-creditors,  being,  as  such,  sub- 
sequent incumbrancers,  may  intervene;  and  a  court  may  order  them  to  be 
made  parties,  probably  by  an  amendment  of  the  complaint  as  the  better 
course,  or  on  petition  of  intervention:  Horn  v.  Volcano  Wat.  Coi,  13  Cal.  62. 
In  a  suit  on  a  note  and  mortgage,  where  creditors  of  the  defendant  inter- 
vened, alleging  the  note  and  mortgage  to  be  fraudulent  as  against  them,  the 
intervenors  cannot  prevent  a  judgment  for  plaintiff  against  defendant.  The 
most  they  can  claim  is  protection  against  the  enforcement  of  the  judgment 
to  their  prejudice:  Id.  In  an  action  to  foreclose  a  mortgage  upon  property 
claimed  as  a  homestead,  the  wife  should  be  allowed  to  intervene:  Sargent  v. 
Wilson,  5  CaL  504;  Marks  v.  Marsit,  9  Id.  96;  Mo8s  v.  Warner,  10  Id.  296. 

7.  Interest  of  Parties. — The  interest  which  entitles  a  person  to  intervene 
in  a  suit  between  other  parties  must  be  in  the  matter  in  litigation,  and  of 
such  a  direct  and  immediate  character  that  the  intervener  will  either  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  the  judgment.  It  must  be  that 
created  by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit,  or  a  claim  to 
or  lien  upon  the  property,  or  some  part  thereof,  which  is  the  subject  of  litiga- 
tion: Horn  V.  The  Volcano  Water  Co.,  13  CaL  62;  Harlan  v.  Eureka  M.  Co., 
10  IsTev.  92.  To  authorize  an  intervention,  therefore,  the  interest  must  be 
that  created  by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit,  or  a 
claim  to  or  lien  upon  the  property,  or  some  part  thereof,  which  is  the  subject 
of  litigation:  Horn  v.  Volcano  Water  Co.,  13  CaL  70;  cited  in  Stick  v,  Dickin- 
son, 38  Cal.  608;  Brooks  v.  Hager,  5  Cal.  281. 
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8.  Mechaiiio'8  Iden. — ^In  a  rait  to  enforce  a  mechanic's  lien  on  a  ditch,  a 
mortgagor  of  the  ditch  subsequent  to  the  lien  has  no  absolute  right  of  inter- 
vention. And,  when  the  suit  had  been  pending  some  time,  and  the  applica- 
tion to  intervene  was  made  just  as  plaintiff  was  taking  judgment,  the  applica- 
tion was  properly  refused:  Hocker  v.  Kelley,  14  Cal.  164.  The  filing  of  an 
intervention  in  an  action  to  foreclose  a  mechanic's  lien  within  the  prescribed 
statutory  time,  and  becoming  parties  to  the  suit  during  the  existence  of  the 
lien,  is  the  same  as  commencing  an  original  action:  Mars  v.  McKay,  14  Cal. 
127;  see,  also,  note  4,  ante, 

9.  Nonsuit. — ^Where  the  intervener  claims  an  interest,  adverse  to  both 
plaintiff  and  defendant,  and  plaintiff  answers  the  intervention  raising  material 
issues,  his  right  to  be  heard  thereon  is  not  affected  by  nonsuit  granted  on 
motion  of  defendant.  The  action  is  still  pending  as  to  such  issues,  and  should 
be  tried,  not  dismissed:  Poehlmann  v.  Kennedy,  48  CaL  201. 

10.  Ordering  in  Necessary  Parties When  a  complete  determination 

of  the  controversy  cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  order  them  to  be  brought  in.  And  when,  in  an  action  for  the 
recovery  of  real  or  personal  property,  a  person  not  a  party  to  the  action,  but 
having  an  interest  in  the  subject  thereof,  makes  application  to  the  court  to  be 
made  a  party,  it  may  order  him  to  be  brought  in  by  the  proper  amendment: 
Cal.  C!ode  C.  P.  sec.  389;  see,  also,  N.  Y.  Code  sec.  452;  and  Stats.  Oregon 
sec  40;  1  Van  Santv.  Eq.  Pr.,  121.  The  court  may,  on  its  own  motion, 
order  in  necessary  parties:  Settembre  v.  Putnam,  30  Cal.  490;  see,  also,  Grain 
▼.  Aldrieh,  38  Id.  514.  But  will  not,  on  motion  of  defendant  and  against 
the  will  of  plaintiff,  bring  in  other  parties  unless  their  presence  is  necessary: 
Sawyer  v.  Chambers,  11  Abb.  Pr.  110.  And  if  the  plaintiff  chooses  to  waive 
any  relief  which  would  render  the  presence  of  other  parties  necessary,  and 
take  judgment  for  that  only  to  which  he  is  entitled  as  against  defendants 
already  in  court,  and  as  to  which  a  complete  determination  can  be  had,  the 
(M>art  may  award  the  latter  relief  without  the  addition  of  other  parties: 
SeUembre  v.  Putnam,  supra.  The  phrase  "when  a  complete  determination, 
etc,"  means  that  there  are  persons  not  parties  whose  rights  must  be 
ascertained  and  settled  before  the  rights  of  the  parties  to  the  suit  can  be 
determined:  McMahon  v.  Allen,  12  How.  Pr.  39.  As  a  court  of  equity  will 
not  permit  litigation  by  piecemeal,  and  as  the  whole  subject-matter  and  all 
the  parties  should  be  before  it,  to  determine  once  and  forever  their  respective 
claims,  the  court  will  order  them  to  be  brought  in:  Wilson  v.  Lassen,  5  Cal. 
114;  Ord  v.  McKee,  Id.  515;  Shaver  v.  Bramard,  29  Barb.  25.  And  it  is  the 
imperative  duty  of  the  court  in  rach  case  to  order  the  parties  in:  Tonnelle  v. 
ffall,  3  Abb.  Pr.  205;  Davis  v.  Mayor  of  N,  Y.,2  Ihier,  663;  but  see  same 
case  14  N.  Y.  506;  although  rach  parties  be  non-residents:  Sturtevant  v. 
Brewer,  17  How.  Pr.  571;  9  Abb.  Pr.  414. 

IX.  Specific  Performance. — In  an  action  against  several  for  a  specific 
performance  of  their  joint  contract  to  purchase  real  estate  of  the  plaintiff,  and 
secure  a  part  of  the  price  by  their  bond  and  mortgage,  the  court  will  not  pro- 
ceed unless  all  parties  are  in:  PoweU  v.  Finch,  5  Duer,  666. 

12.  Sureties. — Sureties  may  be  let  in  to  defend  upon  proper  application, 

in  the  place  of  their  principal:  Jewett  v.  Crane,  13  Abb.  Pr.  97;  35  Barb.  208. 
EsTsx,  Vox..  HE-IS 
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Bnt  if  a  party  who  has  given  a  bond  of  indemnity  to  a  sheriff  takes  charge  of 
the  defense  in  an  action  against  the  sheriff  and  defends  it  by  his  own  attor- 
ney, though  done  in  the  sheriff's  name,  the  judgment  against  the  sheriff  is 
conclusive  against  the  party  giving  the  bond;  as  he  might  have  intervened 
and  defended  as  party  to  the  record,  had  he  so  chosen,  and  did  as  a  party  in 
interest:  Dutil  v.  Paeheeo,  21  Cal.  441.     ■ 

13.  Tax. — A.  &  Co.  having  on  general  deposit  with  B.  &  Co.  $75,000,  a 
tax  for  county  purposes  was  levied  thereon,  and  payment  demanded  of  both 
A.  &  Co.  and  B.  &  Co. :  Held,  that  the  county  might  intervene  in  an  action 
concerning  the  money,  to  recover  said  tax:  Yuba  Co,  v.  Adams,  7  CaL  37. 

14.  Who  may  Intervene. — ^Where  one  tenant  in  common  sues  to  recover 
possession  of  the  premises,  and  the  damages  sustained  by  the  ouster,  his  co- 
tenants  cannot  intervene:  Donner  v.  Palmer,  Bradley  intervener,  Cal.  Sup. 
Ct.  Oct.  Term,  1867  (not  reported).  Persons  who  ought  to  have  been  joined 
as  parties,  but  who  were  not,  may  apply  to  oome  in,  and  if  there  are  no  laches 
on  their  part,  may  apply  to  come  in  at  any  time  before  iinal  judgment:  Bub' 
bard  V.  Eames,  22  Barb.  597.  A  judgment-creditor  of  a  deceased  person  is 
not  entitled  to  be  made  a  party  to  a  suit  in  partition  between  his  heirs  and 
those  entitled  to  his  real  property:  Waring  v.  Waring,  3  Abb.  Pr.  246.  Where 
a  man  brought  suit  to  annul  a  second  marriage  on  the  ground  that  he  had  a 
former  wife  living,  and  obtained  a  decree  for  want  of  an  answer,  and  then, 
married  a  third  wife;  and  subsequently  the  second  wife  opened  the  judgment 
against  her  marriage  on  the  ground  of  fraud;  and  then  the  third  wife  was 
allowed  to  intervene,  and  she  put  in  an  answer  alleging  the  invalidity  of  both 
former  marriages  and  the  validity  of  her  own:  Held,  that  both  such  former 
marriages  could  not  be  adjudged  void  without  an  amendment  to  the  com- 
phunt:  Anon,,  15  Abb.  Pr.  (N.  S.)  171. 

Jfo.  989. 

Order  to  Bring  in  Necessary  Parties,  without  Motion, 
[Title.] 

I.  This  cause  coming  on  to  be  tried,  and  it  appearing  to 
tlie  Court  that  S.  T.  is  a  necessary  party  to  a  complete  de- 
termination of  the  controversy: 

II.  It  is  ordered,  that  the  summons  and  complaint  in  this 
action  be  amended  by  the  addition  of  S.  T.  as  a  defendant 
therein;  that  the  plaintiflf  cause  the  said  S.  T.  to  be  duly 
served  with  a  copy  of  the  said  summons  and  complaint, 

further  amended  as  he  may  be  advised,  within   days 

from  the  date  of  this  order;  that  the  said  S.  T.  have 

days  to  answer  the  complaint,  after  such  service;  and  that 
the  trial  of  this  cause  be  postponed  until  the  expiration  of 
said days  allowed  the  said  S.  T.  to  answer  as  afore- 
said. 
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A  defendant  against  whom  an  action  is  pending  npon  a 
contract,  or  for  specific  personal  property,  may  at  any  time 
before  answer,  upon  affidayit  that  a  person  not  a  party  to 
the  action  makes  against  him,  and  without  any  collusion 
with  him,  a  demand  upon  the  same  contract  or  for  the  same 
property,  upon  notice  to  such  person  and  the  adverse  party, 
apply  to  the  court  for  an  order  to  substitute  such  person  in 
his  place,  and  discharge  him  from  liability  to  either  party, 
on  his  depositing  in  court  the  amount  claimed  on  the  con- 
tract, or  delivering  the  property  or  its  value  to  such  person 
as  the  court  may  direct;  and  the  court  may,  in  its  discre- 
tion, make  the  order:  Cal.  Code  C.  P.,  sec.  386;  N.  T. 
Code,  sec.  820.  The  granting  of  the  order  is  within  the 
discretion  of  the  court:  Barry  v.  Mutual  Life  Ins.  Co.  of 
N.  T.y  53  N.  T.  536.  But  it  should  not  be  granted  where 
the  action  is  for  the  price  of  goods  sold,  on  the  ground 
that  a  third  person  claimed  to  be  the  owner  of  the  goods: 
She7*man  v.  Partridge^  4  Duer,  646;  even  though  such  third 
person  claimed  that  the  goods  had  been  procured  from  him 
by  fraud:  Tiigg  v.  Ritz,  17  Abb.  Pr.436.  But  where  de- 
fendant alleged  that  he  had  been  sued  by  a  third  person, 
claiming  that  the  plaintiff  sold  the  goods  as  his  agent, 
whereas  the  plaintiff  claimed  that  he  sold  them  in  his  own 
right:  Hddy  a  proper  case  to  order  that  defendant  be  dis- 
charged on  paying  the  money  into  court,  and  that  such 
third  person  be  substituted  as  defendant:  Johnston  v.  Lewis, 
4  Abb.  Pr.  (N.  S.)  150. 

Jfo.  990, 

Affidavit  in  Action  to  Recover  Money, 
[Title.] 

[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 
I.  That  he  is  the  defendant  in  the  above-entitled  action* 
H.  That  the  said  action  has  been  commenced  and  is  now 
pending  in  this  court,  against  the  above-named  defendant, 
on  a  contract;  and  that  the  said  defendant  has  not  yet 
answered  therein,  and  his  time  to  do  so  does  not  expire 
until  the day  of next. 
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m.  That  said  action  is  broaght  to  recover  the  sum  of 

dollars,  deposited  with  said  defendant  on  or  abont 

the day  of ,  187.,  by  one  A.  B.;  and  that  the 

phiiutiff  claims  to  be  entitled  to  said  moneys  so  deposited, 
under  an  assignment  thereof  to  him  by  the  said  A.  B. 

IV.  That  on   the  day  of ,  187.,   one  M.N. 

gave  to  said  defendant  notice  that  the  said  moneys  had 
been  assigned  to  him,  A.  B.,  and  demanded  of  said  de- 
fendant that  they  pay  the  said  deposit  to  him;  which 
demand  was  made  without  any  collusion  with  the  defend- 
ant. And  this  deponent  further  says  that  he  is  not  ac- 
quainted with  the  respective  merits  of  said  claims,  and 
does  not  know  to  which  of  said  parties  he  can  safely  pay 
said  money;  but  hereby  offers  to  pay  the  same  into  court, 
upon  being  discharged  from  liability  to  either  of  them,  in 
order  that  said  several  claimants  may  interplead,  and  settle 
their  claims  between  themselves. 

[JUKAT.]  [SiGNATUBE.] 

Jfo.  991. 

Affidavit  where  Action  is  Brought  to  Recover  Specific  Personal  Property. 

'    [Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  the  complaint  therein  was  served  on  him  on  the 

day  of ,  187. .,  at ,  and  no  answer  has  yet 

been  filed. 

III.  That  the  property  which  is  claimed  by  the  plaintiff 
herein  was  delivered  to  this  deponent  for  storage  by  one  O. 
P.,  of.    .    . .,  subject  to  his  order. 

IV.  That  the  same  property  is  claimed  by  one  Q.  R.,  of 

,  under  a  written  order  of  the  said  O.  P.,  dated  on 

the day  of ,  187 . . ,  and  directing  its  delivery  to 

him  as  the  alleged  purchaser  thereof;  while  the  plaintiff 
herein  claims  under  a  general  assignment  of  all  the  prop- 
erty of  the  said  O.  P.  to  him,  executed  by  the  said  O.  P. 
on  the  same  day, 

y.  That  the  defendant  is  ignorant  of  the  rights  of  the 
respective  claimants,  and  is  not  acting  in  coUasion  with 
either  of  them. 
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YI.  Tbat  the  defendaDt  is  ready  and  willing  to  deliver  tLe 
said  property  to  sacU  person  as  tbe  Court  may  direct,  upon 
being  discharged  from  liability  to  either  of  the  said  claim- 
ants. 

[JUBAT.]  [SlONATURB.] 

Jfo.  99Z. 

Notice  qf  Motion  to  Allow  Party  to  Interplead, 

[TlTLK.] 

Take  notice,  that  on  the  affidavit  here\iith  served,  and  on 
the  complaint  herein,  the  defendant  will  move  the  Conrt,  at 

the  Court  Boom  thereof,  at ,  on  the ....  day  of , 

187. .,  at o'clock  in  the  noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  to  substitute  M.  N.,  of , 

in  his  place,  as  defendant  herein,  and  to  discharge  this  de- 
fendant from  liability  to  either  the  plaintiff  or  the  said  M. 
N.,  concerning  [designate  the  contract]  mentioned  in  the 
complaint,  upon  this  defendant's  paying  into  conrt  the  sum 

of dollars,  the  amount  claimed  in  the  summons  herein 

[or,  if  the  action  is  for  specific  property,  say,  concerning 
the  property  mentioned  in  the  complaint,  upon  said  defend- 
ant's transferring  the  same  to  such  person  as  the  Court  may 
direct] ;  or  for  such  other  relief  as  may  be  just. 

[Date.]  [Sionatubb.] 

JTo.  993. 
Order  of  Interpleader, 

On  reading  and  filing  the  affidavit  of  C.  D.,  and  upon 
proof  of  due  service  of  notice  of  this  motion,  and  on  motion 
of  G.  H.,  for  C.  D.,  and  after  hearing  E.  F.  in  opposition. 

It  is  ordered,  that  on  payment  by  the  defendant  to  the 

Clerk  of  the  County  of of  the  amount  claimed  in  the 

summons  herein,  principal  and  interest,  within  five  days 
from  the  date  of  this  order,  Q.  B.  be  substituted  as  defend- 
ant in  this  action  in  place  of  C.  D.,  the  defendant  above 
named,  and  that  said  O.  D.  thereupon  be  discharged  from 
liability  to  either  the  plaintiff  above  named  or  said  Q.  B. 
And  it  is  further  ordered,  that  if  the  said  Q.  B.  does  not 

appear  and  defend  this  action  within days  after  service 

upon  him  of  a  copy  of  this  order,  together  with  a  copy  of 
tbe  summons  and  complaint  herein,  the  plaintiff  may  apply 
for  an  order  that  the  money  so  deposited  be  paid  over  to 
him. 
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KoTB. — Tenants. — ^Where  a  tenant  finds  that  there  are  claunantB  to  the 
property,  he  should  file  a  bill  of  interpleader,  making  all  the  adverse  claim- 
ants parties  thereto,  and  offer  to  pay  the  rents  into  court,  to  abide  the  ulti- 
mate decision  of  the  case:  McDevitt  y.  SrUHvan,  8  CaL  592;  McCoy  ▼.  BaU" 
maut  8  Nev.  126. 

In  an  action  to  determine  the  title  or  right  of  possession  to  real  property, 
which,  at  the  time  of  the  commencement  of  the  action,  is  in  the  possession 
of  a  tenant,  the  landlord  may  be  joined  as  a  party  defendant:  Cal.  Code  C.  P., 
sec.  379. 

JVo.  994. 

Petition  by  Landlord  to  be  made  DtfendarU  in  Action  qf  EjedmenL 

[TiTLK.] 

The  petition  of  M.  N.  respectfully  shows  to  this  Court: 

I.  That  an  action  is  now  pending  in  this  Court  by  A.  B., 
plaintiff,  against  C.  D.,  defendant,  for  the  recovery  of  the 
possession  of  certain  real  property,  situated  in  the  County 

of ,  and  more  particularly  described  in  the  complaint 

in  said  action;  which  action  your  petitioner  is  informed  and 
believes  is  at  issue^  and  upon  the  calendar  of  this  Courts 
awaiting  trial. 

n.  That  said  C.  D.  occupies  said  premises  as  tenant  of 
your  petitioner,  and  not  otherwise.  That  your  petitioner 
claims  in  good  faith  to  be  the  owner  in  fee-simple  of  said 
premises  [here  briefly  indicate  title]. 

Wherefore  your  petitioner  prays  that  he  may  be  made  a 
party  defendant  in  said  action,  and  may  be  allowed  to  de- 
fend the  same,  and  that  he  may  have  such  other  relief  as 
may  be  just. 

[DaTJB.  ]  [SiGNATURS.  ] 

[Verification.} 

.      Jfo.  996. 

Notice  of  Motion  to  make  Party  Dtfendant, 
[Title.] 

[Address.] 

Please  take  notice,  that  on  the  annexed  petition,  and  on 
the  papers  on  file  in  this  action,  the  undersigned  will  move 

the  Court,  at  the  court-room  thereof,  at ,  on  the 

day  of ,  187 . ,  at  . . . .  o'clock  in  the noon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  for  an  order,  direct- 
ing M.  N.,  the  petitioner  above  named,  to  be  made  a  party 
defendant  in  the  action  now  pending  in  this  Court  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant,  and  for  such  other 
relief  as  may  be  just. 

[Bate.]  [Signatubs.] 
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JTo.  996. 

Order  Making  Third  Person  a  Parly  Dtfendant, 
[TnxB.] 

On  reading  and  filing  the  petition  [or  aflSdavit]  of  S.  T., 

dated  the day  of ,  187 . ,  and  proof  of  due  service 

of  notice  of  this  motion,  and  on  motion  of  E.  F.  for  said 
S.  T.,  and  after  hearing  G.  H.  in  opposition : 

It  is  ordered,  that  S.  T.  be  made  a  party  defendant  in 
said  action,  and  that  the  summons  and  complaint  be  amended 
accordingly;  and  that  S.  T.  cause  notice  of  appearance  for 
himself  herein  to  be  given  to  plaintiff's  attorney  within 
....  days  from  the  entry  of  this  order,  and  a  copy  of  the 
complaint  as  amended  served  upon  his  attorney,  and  that 
the  cause  thereupon  proceed  as  if  said  S.  T.  had  been  origi- 
nally a  party  defendant  therein. 


CHAPTER  Vn. 

8T7PPLEMENTAL  PLEADINGS. 

1.  ''The  plaintiff  and  defendant,  respectively,  may  be 
allowed,  on  motion,  to  make  a  supplemental  complaint  or 
answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer:"  Cal.  Code  C.  P.,  sec.  461. 
The  New  York  code,  sec.  644  (1877),  permits  also  a  state- 
ment of  facts  in  a  supplemental  pleading,  of  which  the  party 
was  ignorant  at  the  time  the  original  pleading  was  made. 
Facts,  however,  which  existed  at  the  commencement  of  the 
action,  but  which  were  then  unknown  to  the  pleader,  but 
afterward  came  to  his  knowledge,  were  always  proper  to  be 
alleged  in  an  amended  pleading.  The  above  section  of  the 
New  York  code  also  includes  among  the  matters  which  may 
be  alleged  in  a  supplemental  pleading,  ''  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commence- 
ment of  the  action,  determining  the  matters  in  controversy, 
or  a  part  thereof."  Such  matter  could  doubtless  be  pleaded 
under  the  comprehensive  language  of  the  California  code. 
In  New  York  the  party  may  have  leave  to  make  the  supple- 


200  SUPPLEMENTAL  PLEADINOB. 

mental  pleading  either  in  addition  to  bis  former  pleading, 
or  in  place  of  it.  In  Medburry  v.  Stoan,  46  N.T.  200,  and 
Hohjoke  v.  Adams^  69  N.  Y.  233,  it  was  beld  that  supple- 
mental pleading  was  not  a  right,  but  depended  upon  the 
discretion  of  the  court.  By  the  amendmeut  of  1877,  the 
words,  "  and,  in  a  proper  case,  must,'*  were  inserted  in  sec. 
644  after  the  words, "  the  court  may."  In  California,  though 
the  right  may  ^est  in  the  discretion  of  the  court,  and  an 
order  granting  or  refusing  leave  to  file  is  not  appealable, 
yet  it  is  an  ''intermediate  order,"  which  maybe  reviewed 
on  appeal  under  section  966  Code  C.  P.  At  common  law 
the  right  of  the  defendant  to  avail  himself  of  matters  of 
defense,  arising  after  the  commencement  of  the  suit,  was  as 
ample,  perhaps,  as  under  the  code.  But  the  plaintiff  had 
no  corresponding  right.  In  courts  of  equity,  however, 
the  plaintiff  could  avail  himself  of  matters  arising  after  the 
filing  of  the  bill,  by  a  supplemental  bill :  See  Story's  £q. 
PL,  chapter  viii.  At  law,  matters  of  defense  arising  after 
the  commencement  of  the  suit,  but  before  plea  or  continu- 
ance was  pleaded,  not  in  bar  of  the  suit  generally*  but  to 
the  further  maintenance  of  the  suit.  If  the  matter  of  defense 
arose  after  plea  pleaded,  or  issue  joined,  it  was  then  puis 
danein  conlUiuaivce :  1  Chitty  on  PL,  689.  Such  plea  is 
always  pleaded  by  way  of  substitution  for  the  former  plea, 
on  which  no  proceeding  is  afterward  had,  and  may  be  either 
in  bar  of  the  further  prosecution  of  the  suit,  or  in  abate- 
ment: Stephen's  PL,  98.  Whether  the  former  answer  is 
wholly  superseded  by  a  supplemental  one,  must  depend  on 
its  form  and  the  circumstances  of  the  case,  since  inconsist- 
ent defenses  may  be  pleaded  under  the  code. 

JVc;.  097. 

Notice  qf  Motion  for  Leave  to  FUe  JSupplemental  Complaint, 

[Title.] 
[Adduess.] 

Please  take  notice,  that  upon  the  affidavit  and  copy 
of  supplementid  complaint  herewith  served,  and  upon  all 
the  proceedings  on  file  in  this  action,  the  undersigned  will 

move  the  Court,  at  the  court-room  thereof,  at , 

on  the day  of ,  at  the  hour  of 
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o'clock  ill  the  ....  noon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  leave  to  file  and  serve  such  supple- 
mental complaint  in  this  action,  and  for  such  other  relief 
as  may  be  just. 

[Datk.]  [Sionatvbb.] 

2.  Effect  of  Supplemental  Pleading. — ^That  the  legislature,  in  allow- 
ing supplemental  complaints  and  answers,  intended  to  follow  the  former 
chancery  rule,  and  thus  chose  terms  which  import  something  additional 
or  amendatory  to  what  has  gone  before:  See  Slawaan  v.  Englehart,  34  Barb. 
198.  It  is,  therefore,  not  allowable  to  a  defendant,  as  a  general  rule, 
without  special  permission,  to  answer  anew,  or  further  the  original  com- 
plaint: Dann  ▼.  Baker,  12  How.  Pr.  521.  Leave  to  file  the  supplemental 
complaint  does  not  establish  the  plaintiff's  right  to  sue  for  the  original  cause 
of  action,  and  decides  nothing  as  to  the  plaintiff's  rights:  26  How.  Pr.  15; 
18  Abb.  Pr.  191.  A  new  cause  of  action  cannot  be  set  up  by  supplemental 
complaint.  Matter  must  be  consistent  with  and  in  aic^of  original  proceed- 
ing: WaU(m  V.  TMtou,  17  Abb.  Pr.  184;  Cordier  v.  Cordier,  26  How.  Pr. 
187.  Nor  can  the  nature  of  the  plaintiff's  claim  be  changed :  Cheutman  ▼. 
SturgeSf  19  Abb.  Pr.  293.  Or  the  rights  of  a  substituted  defendant  enlarged, 
BO  as  to  enable  him  to  traverse  a  fact  submitted  by  his  predecessor:  Forbes 
V.   Walhr,  25  N.  Y.  430. 

3.  FonnB. — The  rules  as  to  forms  and  sufficiency  of  supplemental  bills, 
see  Chateau  v.  Hice,  1  Minn.  106. 

4.  Fraud — The  discovery  of  fraud  after  filing  the  original  bill  against 
the  assignee  of  a  debtor  may  be  added  to  the  original  bill  by  a  supplemental 
complaint,  without  bringing  in  all  the  other  creditors:  Truebody  v.  Jaeobsorit 
2  CaL  269;  Baker  v.  Bartol,  6  Gal.  483;  Maioon  v.  Eder,  6  Id.  61;  Davis  v. 
RobtMoUj  10  Id.  412.  Where  a  simple  contract-creditor  filed  a  bill  against 
the  assignee  of  his  debtor,  not  attacking  the  assignment,  and  merely  praying 
for  a  distribution,  and  the  plaintiff  subsequently  filed  a  supplemental  bill, 
setting  forth  that  in  the  meantime  he  had  become  a  judgment-creditor,  and 
attacking  the  assignment  for  fraud,  since  discovered,  and  praying  that  it  be 
set  aside,  and  that  the  moneys  in  the  hands  of  the  assignee  be  appropriated 
to  plaintiff*s  judgment:  Held,  That  it  is  no  objection  to  the  supplemental 
bill,  that  it  prays  for  a  different  relief,  and  fails  to  bring  in  all  the  other 
creditors  who  are  alleged  by  the  defense  to  be  entitled  to  a  ratable  distribu- 
tion: Baker  v.  Bartol,  supra.  The  gravamen  of  both  bills  is  the  indebted- 
ness, and  every  supplemental  bill  is  enlarged  or  altered  by  every  additional 
and  pertinent  fact,  and  the  plaintiff  has  the  right  to  attack  the  assign- 
ment for  fraud  discovered  since  filing  his  original  bill:  Id.  Material  facts 
which  existed  at  the  commencement  of  the  action,  but  were  not  known  or 
discovered  by  the  party  until  aftei  his  complaint  or  answer  was  filed,  are 
proper  to  be  alleged  in  an  amended  pleading,  but  not  in  a  supplemental 
pleading  in  California.  It  is  otherwise  in  New  York:  See  N.  Y.  Code,  sec. 
644  (1877). 

5.  Motion,  "when  may  be  Made. — ^Where  circumstances  occurring  sub- 
sequently to  filing  an  answer,  materially  affecting  the  rights  of  the  respective 
parties^  to  the  advantage  of  the  defendant,  should  be  embodied  in  a  supple- 
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mental  answer  to  authorize  evidence  of  them  without  the  plaintiff's  content: 
Van  Maren  v,  JoKmoh,  15  GaL  308;  Mom  v.  Shear,  30  Id.  472;  1  Van  Santr. 
378;  2  Barb.  Ch.  Pr.  635;  Staford  v.  ffowlei,  1  Paige,  200.  Hornfager  ▼. 
Horvfager,  1  Code  R.  (N.  S.)  180.  Such  facta  cannot  be  incorporated  with 
the  original  complaint  by  an  amendmenti  without  presenting  averments 
inconsistent  with  the  date  of  the  commencement  of  the  action:  Fiaii  Maren 
V.  Johnson^  supra.  So,  when  a  female  subsequently  marries,  her  husband 
must  be  joined  with  her,  and  this  should  be  done,  and  an  averment  of  the 
marriage  be  made,  by  supplemental  pleading,  and  not  by  amendment  to  the 
original:  Van  Maren  v.  Johnson^  15  Cal.  311.  In  New  York  it  was  held 
that  the  filing  of  a  supplemental  complaint  against  the  executor  of  a  de- 
ceased defendant  is  a  matter  of  right,  and  that  leave  of  the  court  need  not 
and  ought  not  to  be  obtained,  though  more  than  a  year  has  elapsed:  Be  Boms- 
dor/  V.  Lord,  41  Barb.  211;  17  Abb.  Pr.  168;  Roach  v.  La  Farge,  43  BarK 
616;  19  Abb.  Pr.  67.  Leave,  however,  refused  by  general  term  of  superior 
court,  in  case  where  original  complaint  was  fatally  defective:  Hobbms  v. 
WeiU,  26  How.  Pr.  16;  18  Abb.  Pr.  191. 

6.  Motion  .too  Ziata — Neither  a  purchaser  at  sheriff's  sale,  as  such,  nor 
a  redemptioner,  either  before  or  after  redemption,  nor  an  assignee  of  the  sher- 
iff's certificate  of  sale,  upon  his  own  ex  parte  motion  made  in  his  own  name, 
is  entitled  to  have  the  judgment  upon  which  the  execution  or  order  of  sale 
issued,  vacated,  and  himself  substituted  as  plaintiff,  in  order  that  he  may  file 
a  supplemental  complaint  to  bring  in  other  parties:  Abadie  v.  LoberOf  36 
OaL  390. 

7.  May  be  Amended. — A  supplemental  complaint  may  be  once  amended 
of  course,  and  a  new  cause  of  action  set  up  by  the  amendment:  Divine  ▼. 
Duncan,  52  How.  Pr.  446. 

Jfo.  998. 

Affidavit  en  Motion  to  FUe  Supplemental  ComplainL 

[Title.] 
[Venub.] 

A.  B.,  beiDg  duly  sworn,  deposes  and  says: 

I.  That  be  is  the  plaintiff  in  the  above-entitled  action; 

that  said  action  was  commenced  in  this  Court  on  the 

day    ,  187. .,  by  the  filing  of  the  complaiut  with  the 

Clerk  of  this  Court,  and  the  issuing  of  a  summons  thereon; 

that,  thereafter,  on  the day  of ,  187 . . ,  a  copy  of 

the  summons,  and  copy  of  the  complaint  therein,  was  served 
upon  the  defendant. 

II.  That  the  action  is  brought  for  the  purpose  of  [state 
the  object  of  action]. 

III.  That  issue  has  been  joined  therein,  and  the  cause  is 
now  upon  the  calendar  of  this  Court  for  trial. 

lY.  That  he  has  read  the  annexed  proposed  supplemental 

complaint,  and  that  the  facts  therein  stated  are  true,  of  his 
own  knowledge. 
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y.  That  said  facts  did  not  come  to  the  knowledge  of 
this  deponent^  nor  had  he  any  information  thereof,  until 
after  the  service  of  the  original  complaint  herein,  to  wit,  on 
or  about  the  ....  day  of ,  187 . . 

[JCTBAT.]  [SlONATVRB.] 

B.  Note. — If  the  motion  haa  not  been  noticed  for  hearing  promptly  npon 
the  discoYery  of  the  facts,  the  affidavit  should  excuse  the  delay  by  showing 
why  it  was  not  made  sooner.  If  it  appear  that  the  adverse  party  has  not 
been  prejudiced  by  the  delay,  the  motion  should  be  granted,  though  the  ex- 
case  be  not  satisfactory,  upon  the  principle  that  the  neglect  of  any  party,  if 
not  wholly  unreasonable,  should  not  deprive  him  of  a  legal  right  unless  injus- 
tice  to  the  other  party  would  be  the  result. 

JVb.  999. 

Order  granting  Leave  to  File  Supplemental  Complaint. 
[Title.] 

On  reading  and  filing  [designate  motion  papers],  and  on 
motion  of  E.  F.,  attorney  for  the  plaintiff,  and  after  hearing 
G.  H.,  attorney  for  the  defendant: 

It  is  ordered  that  the  plaintiff  have  leave  to  serve  on  de- 
fendant, within  days  after  this  date,  a  copy  of  the 

supplemental  complaint  filed  upon  this  motion  [on  payment 
of dollars  costs  to  the  defendant].  . 

[Date.]  Sionatubx. 

Jfo.   1000. 
Affidavit  on  Motion  to  File  Supplemented  Anewer. 

[TiTLB.] 

[Venue.] 

G.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

U.  That  said  action  was  commenced  on  the  day 

of ,  187 . ;  that  issue  was  joined  therein  by  the 

serving  and  filing  of  this  defendant's  answer,  on  the 

day  of ,  187 . ,  and  this  cause  is  now  upon  the  trial 

calendar  of  this  Court. 

m.  And  this  deponent  further  says,  that  this  action  is 
brought  [here  state  purpose  of  suit];  that  since  the  join- 
ing of  the  issue,  to  wit,  on  the day  of ,  187., 

this  defendant  paid  to  the  plaintiff  the  sum  of dol- 
lars, in  fall  payment  of  the  note  mentioned  in  the  com- 
plaint, and  of  the  costs  up  that  day,  accrued  herein. 
[Jurat.]                                                                     [Sionatubx.] 
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JVb.  1001, 
Order  OratUing  Leave  to  File  SuppUmental  Afuwer, 
[TrixB.] 

On  reading  and  filing  [designate  motion  papers],  and  on 
motion  of  G.  H.,  attorney  for  defendant,  and  no  one  appear- 
ing  in  opposition : 

It  is  ordered  that  the  defendant  be  allowed  to  file  a  sup- 
plemental answer  herein,  setting  np  [state  nature  of  de- 
fense], such  answer  to  be  served  upon  the  attorney  for  the 
plaintifif,  within days  from  the  entry  of  this  order. 

[Date.  ]  [Siqk  atube.  ] 

9.  Note — Though  not  essential,  it  is  the  better  practice  to  prepare  and 
present  the  supplemental  answer  to  the  court  on  the  hearing  of  the  motion, 
and  to  serve  a  copy  of  the  same  with  the  notice  of  motion. 

10.  After  ReversaL— Where  the  circuit  court,  after  a  reversal  of  their 
decree,  further  proceedings  being  awarded,  allowed  a  supplental  answer,  to 
bring  before  the  court  the  facts  which  were  proper  to  be  known  before  in- 
structions were  given  to  a  master  as  to  the  mode  of  settling  the  accounts: 
Held,  that  under  the  circumstanoes  this  was  proper,  and  no  objection  ooold 
be  taken  to  it  on  a  subsequent  appeal:  Wiliiams  v.  Oibbes,  20  How.  U.  S. 
535. 

11.  Discharge. — Evidence  of  the  discharge  of  the  debt  sued  on,  by  trans- 
actions subsequent  to  the  filing  of  the  answer,  is  admissible  only  under  the  plea 
of  payment  puis  darrein  continuance:  Jeasup  v.  Kmg,  4  CaL  331. 

12.  Foreclosure. — ^A  supplemental  answer  to  a  bill  of  foreclosure  should 
embrace  new  matter  discovered  subsequent  to  the  filing  of  the  original  an- 
swer. But  this  is  a  matter  of  discretion  with  the  court,  who  will  not  enforce 
the  rule  so  as  to  work  injustice:  Suydam  r,  TruesdaUf  6  McLean,  459. 

13.  Judgment. — ^Where,  after  answer  has  been  served,  setting  up  the 
.  pendency  of  another  action,  judgment  has  been  rendered  therein,  the  proper 

oourse  to  make  evidence  of  such  judgment  admis&ible  is  to  obtain  leave  to 
serve  a  supplemental  answer  alleging  the  fact:  N.  Y.  Code  (1877),  sec.  544; 
8  How.  Pr.  56. 

14.  Partiea. — The  objection,  if  it  be  one,  that  there  is  a  misjoinder  of 
parties  plaintiff,  owing  to  the  matters  which  have  occurred  pending  the  action, 
must  be  taken  by  a  supplemental  answer,  or  it  is  waived:  Calderwood  v. 
Peyser,  31  CaL  333. 

15.  Title  Acquired. — If  the  defendant  in  an  action  to  recover  possession 
of  real  estate  has  acquired  title  to  the  demanded  premises  pending  the  litiga- 
tion, evidence  of  this  fact  cannot  be  introduced,  unless  it  is  pleaded  as  a  de- 
fense in  a  supplemental  answer:  AfcMiun  v.  O^Connor,  27  CaL  246.  In 
actions  to  recover  lands,  title  acquired  by  defendants  pendente  Ute,  and  other 
matters  of  defense  arising  subsequent  to  the  commencement  of  the  suit,  must 
be  set  up  by  a  supplemental  answer  in  the  nature  of  a  plea  puis  darrein  con- 
tmuanee:  Moss  v.  67iear,  30  CaL  468. 
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16.  Title  of  Pl£dntiff  Tezmlnatecl.— The  defendant  cannot  prove,  on  the 
trial  of  an  action  of  ejectment,  for  the  purpose  of  showing  that  plaintiff's 
right  of  possession  has  terminated,  that  since  the  action  was  commenced 
plaintiff  has  conveyed  the  land  to  another  person,  unless  the  fact  of  such 
conveyance  has  been  set  up  in  the  original  or  a  supplemental  answer:  Mossy, 
Shear,  30  CaL  468;  McMinn  v.  O'Connor,  27  Id.  246. 

17.  Vrben  Allo'wed. — Where  a  defendant  has  answered  generally  to  a 
matter  of  which  he  has  no  particular  knowledge,  he  may  be  allowed  to  file  a 
supplemental  answer  on  the  same  subject  after  he  has  acquired  particular 
information  concerning  it,  and  to  introduce  into  such  answer  new  matter 
which  has  come  to  his  knowledge  since  filing  the  original  answer,  on  furnish- 
ing the  opposite  party  with  the  names  of  the  witnesses  by  whom  he  expects 
to  prove  it:  CtuUr  v.  Wood,  1  Baldw.  289. 

18.  'When  AllowedL — Leave  will  not  be  given  to  set  up  by  supplemental 
answer  matter  not  constituting  a  defense:  Betz  v.  Bctz,  19  Abb.  Pr.  90.  And 
the  answer  proposed  must  be  true,  and  must  contain  a  good  defense,  or  leave 
will  be  refused;  and  its  truth  may  be  inquired  into  on  motion:  Morel  y. 
Oarelhf,  16  Abb.  Pr.  269.  Leave  should  be  obtained  by  motion,  on  affidavit 
and  notice,  before  trial:  Gamer  v.  Hannah,  6  Duer,  262;  see  Lyon  v.  IseU,  11 
Abb.  Pr.  (N.  S.)  353;  42  How.  Pr.  155.  Fifteen  months  delay  good  ground  for 
refusing  leave  to  set  up  a  discharge  in  bankruptcy:  Medbury  v.  Swafi,  46  N. 
Y.  200.  Allowed  nine  months  after  judgment  by  default  where  the  attor- 
ney's misapprehension  caused  the  delay:  Hadley  v.  Boehm,  1  Hun.  304, 
Where  new  facts  amount  to  entire  satisfaction,  it  is  the  duty  of  the  court  to 
allow  the  motion  without  reference  to  the  question  of  laches:  Drought  v. 
Curtis,  8  How.  Pr.  66. 


CHAPTER  VIII. 

SUBSEQUENT  PLEADINGS. 


CROSS-COMPLAINT. 

1.  ''Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  npon  the  con- 
tract or  transaction  npon  which  the  action  is  brought,  or 
affecting  the  property  to  -which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court,  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto,  as  to  the  original  complaint:"  Cal.  Code  C.  P.,  sec. 
442.  The  line  of  distinction  between  cross-complaints  and 
counter-claims  is  not  very  clear.     New  matter,  if  it  consti- 
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tntes  a  defense  or  connter-claim,  may  be  pleaded  in  an 
answer,  thongh  the  counter-claim  must  be  distinct  from  the 
answer,  and  show  a  cause  of  action  against  the  plaintiff: 
Quinn  v.  Smith,  49  Oal.  165.  Under  subdivision  two  of  sec- 
tion 438,  Cal  Code  G.  P.,  in  an  action  arising  upon  contract, 
the  counter-claim  may  be  any  other  cause  of  action  arising 
upon  contract,  and  existing  at  the  commencement  of  the 
action.  This  subdivision  is  wholly  distinct  from  a  cross- 
complaint.  The  first  subdivision  of  section  438,  however, 
seems  to  be  very  nearly  allied  to  section  442,  relating  to 
cross-complaints.  Under  subdivision  1  of  sec.  438,  the 
counter-claim  may  be  ''  a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action."  The  distinction  between  counter-claims  and  cross- 
complaints  would  be  of  little  importance,  were  it  not  for 
the  fact  that  no  answer  or  replication  is  required  to  a  counter- 
claim, while  a  cross-complaint  must  be  answered. 

2.  Section  442,  Cal.  Code  C.  P.,  was  not  embraced  in 
the  ''Practice  Act,"  which  preceded  it,  but  which  permit- 
ted the  subject-matter  of  a  cross-complaint,  which  might 
entitle  a  defendant  to  relief  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant,  to  be  set  up  in  the 
answer:  Laws  of  1865-6,  p.  702,  sec.  2,  amending  sec.  46 
of  the  Practice  Act.  Such  matter  in  an  answer  required  a 
reply,  or  the  same  was  deemed  admitted :  Herald  v.  Smithy 
34  Cal.  124.  So  far  as  known,  in  our  practice,  prior  to  the 
adoption  of  the  code,  cross-complaints,  as  such,  were  per- 
mitted, in  analogy  to  the  former  cross-bill  in  chancery;  nor 
does  this  provision  of  the  code  materially  change  or  enlarge 
the  right  or  remedy  of  the  defendant,  except  that  it  may  be 
invoked  in  a  case  where  the  plaintiff's  cause  of  action  is  at 
law,  as  well  as  where  it  is  in  equity,  and  this  as  well  by 
virtue  of  the  general  provision  abolishing  the  distinctions 
between  actions  at  law  and  suits  in  equity,  as  by  force  of 
the  section  under  consideration.  This  section  is  therefore 
mainly  useful  in  giving  a  name  to  this  particular  pleading, 
and  prescribing  the  time  and  manner  of  pleading  it,  and  for 
the  underlying  principles  we  must  look  to  the  former  prac- 
tice at  law  and  in  equity. 

3.  Under  the  former  practice,  a  defendant  in  chancery 
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could  not  pray  anything  in  his  answer,  except  to  be  dis- 
missed from  the  court;  and  hence,  if  he  wished  to  pray 
any  relief,  or  if  he  sought  a  discovery,  he  was  compelled  to 
file  a  bill  of  his  own,  entitled  a  cross-bill:  Barbour's  Ch. 
Pr.,  Book  IV,  p.  126.  It  would  only  lie  touching  the  mat- 
ters in  the  original  bill:  Mitf.  Eq.  PL  81;  and  whenever  it 
is  brought  against  co-defendants  in  a  suit,  the  complainant 
must  be  named  a  defendant  together  with  them :  Cooper's 
Eq.  PL  85;  Barbour's  Ch.  Pr.,  supi-a.  A  cross-bill  is  gen- 
erally considered  as  a  defense,  and  the  original  cause  and 
the  cross-bill  are  but  one  cause.  It  is  so  effectual  as  a  de- 
fense, that  if  a  cross-bill  is  taken  as  confessed,  it  may  be 
used  as  evidence  against  the  complainant  in  the  original 
suit,  on  the  hearing,  and  will  have  the  same  effect  as  if  he 
had  admitted  the  facts  in  an  answer:  White  v.  Buloid,  2 
Paige,  164.  As  to  the  cases  in  which  a  cross-bill  will  lie, 
consult  the  authorities  collated  in  Barbour's  Ch.  Pr.,  2d 
rev.  ed.,  vol.  2,  p.  482. 

4.  Strictly  speaking,  a  set-off  or  counter-claim  is  not  a 
defense.  It  does  not  go  to  defeat  the  plaintiff's  cause  of 
action,  but  when  allowed,  the  counter-claim  or  set-off  be- 
comes an  equitable  payment,  and  the  opposing  claims,  so 
far  as  they  equal  each  other,  are  deemed  satisfied,  and  but 
one  judgment  is  rendered,  that  being  for  the  difference  in 
amounts,  and  in  favor  of  the  party  entitled  thereto,  whether 
plaintiff  or  defendant.  If  such  balance  is  in  favor  of  the 
defendant,  or,  indeed,  if  his  counter-claim  be  allowed, 
whether  greater  than  the  plaintiff's  claim  or  not,  the  relief 
he  obtains  is  affii^mcUive,  though  in  a  substantial,  rather  than 
in  a  technical  sense.  The  same  result  is  reached  as  though 
separate  actions  had  been  prosecuted  to  final  judgment,  and 
the  judgments  were  set  off  against  each  other. 

6.  There  are,  however,  some  distinguishing  features 
between  counter-claims,  arising  under  subdivision  1  of  sec. 
438,  and  cross-complaints,  under  sec.  442. 

First.  When  the  defendant's  claim,  if  allowed,  is  against 
the  plaintiff,  and  goes  in  reduction  or  discharge  of  the 
plaintiff*s  demand,  or  results  in  a  simple  money  judgment 
against  the  plaintiff,  it  is  properly  the  subject  of  a  counter- 
claim, and  not  of  a  cross-complaint. 

Second.  If  the  relief  sought  by  a  defendant  be  against 
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other  defendants,  who  are  proper  parties  to  a  fall  and  final 
determination  of  the  matters  alleged  in  the  complaint,  or 
against  the  plaintiff  and  one  or  more  of  the  defendants,  it 
must  be  by  cross-<somplaint. 

Third.  Thongh  the  relief  sought  by  defendant  be  against 
the  plaintiff  alone,  yet  if  that  relief  cannot  result  directly 
in  a  simple  money  judgment,  which  may  be  applied  in  re- 
duction or  extinguishment  of  the  plaintiff's  claim  or  demand, 
but  in  other  afiSirmative  relief,  as  an  injunction,  unless  the 
defendant's  right  thereto  appears  from  the  comphiiot, 
Thursby  v.  Mills,  1  Code  Bep.  83;  or  tlie  cancellation  of 
an  agreement  in  an  action  to  enforce  specific  performance, 
McCracken  Y.  Ware,  8  Sandf.  688;  or  for  the  purpose,  in 
some  cases,  of  obtaining  an  equitable  set-off,  Cartwiighl  y. 
Clark,  4  Mete.  (Mass.),  104;  and  generally,  where  the  de- 
fendant is  entitled  to  some  positive  relief,  beyond  what  the 
complainant'^  bill  will  afford  him :  Schtoai-z  v.  Sears,  Walk. 
Ch.  170,  a  cross-complaint  must  be  filed. 

So,  also,  a  cross-complaint  will  lie  against  a  plaintiff  for 
a  money  demand,  where  the  plaintiff  seeks  other  and  dif- 
ferent relief,  concerning  the  subject  of  the  action;  as  where 
the  maker  of  a  note  brings  an  action  to  cancel  it,  on  any 
ground  entitling  him  to  such  relief,  the  payee  or  indorsee 
may,  in  addition  to  his  answer,  file  a  cross-complaint,  and 
recover  a  judgment  against  the  plaintiff  upon  the  note.  In 
such  case,  it  is  evident  that  if  separate  actions  had  been 
brought,  several  judgments  in  favor  of  the  respective  plaint- 
iffs could  not  have  been  rendered;  nor  could  such  several 
judgments  be  off-setted  against  each  other  if  it  were  possi- 
ble to  obtain  them. 

6.  In  New  York,  cross-complaints  are  not  provided  for 
by  any  enactment  of  the  code.  It  neither  authorizes  nor 
prohibits  them.  A  defendant,  however,  may  have  affirma- 
tive relief  against  the  plaintiff  alone  if  he  claim  it  by  his 
answer:  Van  Sant.  Eq.  Pr.  266.  But  where  a  defendant  is 
entitled  to  relief  against  the  plaintiff  and  other  defendants, 
or  against  other  defendants,  a  cross-complaint  or  cross-suit 
is  necessary:  Id.  224;  Ihurshy  v.  Mills,  1  Code  Bep.  83; 
Iracy  v.  N.  Y.  Steam  Faucet  Co.,  IE.  D.  Smith,  349;  Mc- 
Cracken V.  Ware,  3  Sandf.  688. 

7.  In  Ohio,  cross-complaints  (petitions),  are  permitted, 
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under  sec.  84;  bnt  a  formal  pleading  seems  not  to  be  nec- 
essary. The  defendant  may  claim  such  relief  in  his  answer, 
and  if,  on  inspection  of  the  answer,  it  shall  be  found  to 
contain  a  prayer  for  judgment,  and  the  necessary  averments 
to  show  the  defendant's  right  to  relief  under  the  proceed- 
ings instituted  against  him,  the  court  will  not  require  the 
filing  of  a  cross-petition,  in  form,  but  will  treat  such  an- 
swer as  equivalent  to  a  petition  of  that  kind,  and  grant  what- 
ever relief  the  party  may  show  himself  entitled  to  receive: 
Klanne  t.  Bradstreet,  7  Ohio  St.  322.  See,  also,  upon  the 
subject  of  cross-complaints.  Code  of  Oregon,  sec.  71;  Ari- 
zona, sec.  46;  Washington  Ter.  sec.  68;  Idaho,  sec.  46.  In 
the  United  States  courts,  the  filing  of  a  cross-bill  without 
the  leave  of  the  court,  is  an  irregularity,  and  the  same  may 
be  properly  set  aside:  Bronaon  v.  LaCrosse  B.  B,  Co.,  2  Wal. 
283. 

8.  The  relief  sought  by  cross-complaint,  under  sec.  442, 
Cal.  Code  C.  P.,  must  be  affirTnative,  and  must  relate  to,  or 
depend  upon,  the  contract  or  transaction  upon  which  the 
action  is  brought^  or  affect  the  property  to  which  the  action 
relates.  The  language  of  this  section  is  broader  than  sub- 
division 1  of  sec.  438.  Under  that  section,  in  an  action  to 
quiet  title  to  lands,  the  cause  of  action  stated  in  the  com- 
plaint was  that  the  defendant  claimed  some  estate  or  inter- 
est in  the  premises,  of  which  the  plaintiff  averred  himself 
to  be  in  possession.  Defendant's  answer  stated  facts  essen- 
tial to  a  complaint  in  ejectment  against  the  plaintiff,  and 
demanded  possession.  Plaintiff,  when  the  cause  was  called 
for  trial,  moved  to  dismiss  the  action,  which  was  opposed 
upon  the  ground  that  the  answer  contained  a  counter-clnim. 
The  supreme  court  held,  upon  appeal  from  the  order  refusing 
to  dismiss  the  action,  that  the  "subject  of  the  action"  was  the 
adverse  claim  or  interest  set  up  by  the  defendants,  and  that 
the  answer  contained  neither  a  statement  of  a  cause  of  action 
arising  out  of  the  transaction  set  forth  in  the  complaint,  nor 
one  connected  with  the  subject  of  the  action,  in  the  sense 
of  the  statute:  Moyle  v.  Porter ,  51  Cal.  639.  This  question 
arose  under  the  first  subdivision  of  sec.  581  (prior  to  the 
amendment  of  1878),  which  provides  that  the  plaintiff  may 
dismiss  the  action  at  any  time  before  trial,  upon  the  pay- 
ment of  costs,  if  a  counter-claim  has  not  been  made;  but  it 

Sens,  Vox..  m-U 
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serves  to  point  a  distinction  between  the  words,  *'tbe  sub- 
ject of  the  action,"  in  sec.  438,  and  the  words,  "or  affecting 
the  property  to  which  the  action  relates,"  in  sec.  442.  See, 
also,  James  v.  Center,  Oal.  Sup.  Ct.,  April  T.,  1878  (No. 
5,616),  where  it  was  held  that  judgment  of  dismissal  might 
be  entered,  notwithstanding  a  cross-complaint  filed  bj  de- 
fendant. 

9.  In  special  cases  it  may  require  consideration  to  deter- 
mine correctly  whether  a  counter-claim  or  a  cross-complaint 
should  be  interposed.  While  the  code  permits  a  defendant 
to  plead  as  many  defenses  as  he  may  have,  even  though 
they  are  not  consistent,  it  was  certainly  not  the  intention 
that  the  same  matter  should  be  pleaded  in  several  different 
ways,  all  tending  to  the  same  result.  It  may  occur,  how- 
ever, that  facts  pleaded  in  an  answer  are  necessary  to  be 
repeated  in  a  counter-claim  or  cross-complaint,  in  order  to 
the  statement  of  the  cause  of  action  in  such  counter-claim 
or  cross-complaint;  but  the  same  matter  or  cause  of  action 
should  not  be  pleaded  both  as  a  counter-claim  and  a  cross- 
complaint.  In  New  York,  it  has  been  held  that  if  a  defend- 
ant sets  up  a  counter-claim  in  his  answei:,  and  also  files  a 
cross-complaint  for  the  same  cause  of  action,  he  may  be 
compelled,  on  motion,  to  elect  on  which  he  will  rely:  tab- 
ricoiii  v.  Laiaiitz,  1  Code  Rep.  N.  S.  121;  Hammond  v.  Ba-- 
ker,  Id.  105.  Or  a  reference  may  be  ordered,  to  ascertain 
whether  the  cross-complaint  is  for  the  same  cause  as  the 
counter-claim;  and  if  the  report  is  in  tiie  affirmative,  the 
plaintiff  may  have  an  order  dismissing  the  cross-action: 
Farmers'  Loan  and  Trust  Co.  v.  Hunt,  Id.  1. 

10.  Avennents. — A  cross-complaint  must  state  all  the  facts  which  woald 
be  required  in  an  original  complaint,  to  entitle  the  party  pleading  it  to  affirm- 
ative relief,  and  it  cannot  be  aided  by  the  averment  of  any  other  pleading  in 
the  action:  Collins  v.  liartletty  44  Cal.  381;  Kreichbaum  v.  MeUon,  49  Id.  55. 
To  entitle  the  defendant  to  set  up  a  claim  to  relief,  by  way  of  cross-petition, 
it  is  not  necessary  that  the  answer  should  contain  a  denial  of  the  aUegations 
of  the  petition,  or  that  the  answer  should  contain  any  statement  of  new  mat- 
ter: Bradford  v.  Andrews,  20  Ohio  St.  20a 

11.  Form  and  Mode  ot  Pleading. —Under  the  Ohio  practice,  the  cross- 
petition  is,  or  may  be  contained  in  the  answer,  and  it  would  seem,  without 
any  formal  designation  of  it,  as  such.  See,  Klonnt  v.  Bradstreel,  7  Ohio  St. 
322.  In  California,  the  usual  practice  is,  at  the  conclusion  of  the  matter 
pleaded  by  way  of  answer,  to  state,  "and  the  defendant,  A.  B.,  by  way  of 
cross-complaiutagainst  the  plaintiff,  alleges, "  etc.,  the  signature  of  the  attorneys 
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and  verification  following  at  the  end  of  the  whole  pleading.  In  such  case, 
the  veriiication  should  be  that  ''he  has  read  the  foregoing  answer  and  cross- 
complaint,  and  that  the  same  and  each  of  them  are  true, "  etc.  The  better 
mode  of  pleading  is  to  conclude  and  verify  the  answer,  and  prepare  the  cross- 
oomplaint  as  a  separate  pleading.  If  the  cross-complaint  seeks  relief  against 
co-defendants  alone,  or  against  the  plaintiff  and  one  or  more  defendants,  it  is 
eminently  proper  that  it  should  be  a  separate  pleading,  as  it  must  be  served 
on  all  the  parties  affected  by  it,  and  it  is  not  necessary  to  serve  with  it  a  copy 
of  the  answer.  When  filed  after  the  answer,  it  must  be  by  leave  of  court, 
and  should  aver  that  it  is  so  filed,  though  that  is  not  essential,  as  it  will  so 
appear  by  the  minutes  of  the  court.  It  seems  to  be  essential  that  the  name 
"cross-complaint**  be  given  to  this  pleading,  or  at  least  that  it  should  not  be 
misnamed.  Where  a  defendant  styled  his  pleading  a  "counter-claim,"  and 
not  a  "  cross-GompUint,"  he  will  not  be  permitted  in  the  appellate  court,  to 
say  for  the  first  time  that  it  was  a  cross-complaint,  and  that  he  was  entitled 
to  a  judgment,  because  its  allegations  were  not  denied:  MeAbee  v.  Hatidallt 
41  Cal.  137.  So,  where  matters  which  are  proper  matters  of  defense,  are 
pleaded  as  such,  they  will  be  regarded  only  in  that  light,  notwithstanding  a 
prayer  for  relief  at  the  conclusion.  To  constitute  a  cross-complaint,  the  facts 
constituting  the  cause  of  complaint  must  be  separately  stated  as  a  cause  of 
action  against  the  plaintiff,  and  not  as  a  defense  to  the  plaintiff's  cause  of 
action:  Doyle  v.  Fratiklin,  40  CaL  110;  and  see  BlumY,  Robertson,  24  Id.  141; 
JoMs  V.  Jones,  38  Id.  585. 

12.  PartieB. — ^Relief,  under  a  cross-complaint,  may  be  had  against  any 
party,  or  parties,  to  the  action,  if  it  relates  to,  or  depends  upon,  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affects  the  property  to 
which  the  action  relates:  Cal.  Code  C.  P.,  sec.  442.  It  is  a  general  rule  that 
a  cross-bill  cannot  be  filed  by  any  person  not  a  party  to  the  original  suit,  yet 
it  has  been  held  that  a  purchaser  pendente  Ute  from  a  party  to  the  suit  is  a 
privy,  and  may  file  a  bill  in  the  nature  of  a  cross-bill,  to  make  himself  a  party 
to  the  suit,  so  as  to  have  his  rights  protected:  Whitbeck  v.  Edgar,  2  Barb. 
Ch.  106;  Jones  v.  Smith,  14  IlL  229.  It  is  said,  however,  in  Shields  v.  Bar- 
row, 17  How.  U.  S.  45,  that  new  parties  cannot  be  introduced  into  a  cause 
by  a  cross-bilL  The  liberal  provisions  of  the  codes  in  regard  to  new  parties, 
substitution  of  parties  and  intervention,  will  in  most  cases  remove  all  di£B- 
cnlties  in  regard  to  proper  parties  to  a  cross-complaint.  In  analogy  to 
reUef  prayed  by  the  plaintiff  in  his  complaint,  which  will  be  refused  unless 
proper  parties  are  made,  a  cross-complaint  will  not  be  entertained  where  the 
relief  sought  would  affect  the  rights  of  persons  not  made  parties  to  it:  Bibb 
V.  WUson,  31  Miss.  624. 

13.  Service  o£— Section  442,  Cal.  Code  C.  P.,  provides  that  "the  cross- 
complaint  must  be  served  upon  the  parties  affected  thereby."  Section  1015 
provides  that  in  all  cases  where  a  party  has  an  attorney  in  the  action  or  pro- 
ceeding, the  service  of  papers,  when  required,  must  be  upon  the  attorneys, 
instead  of  the  party,  except  of  subpoenas,  of  writs,«and  other  process  issued 
in  the  suit,  and  of  papers  to  bring  him  into  contempt. 
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1.  The  plaintiff  may,  within  the  same  length  of  time  after 
service  of  the  answer  as  the  defendant  is  allowed  to  answer 
after  service  of  summons,  demur  to  the  answer  of  the  de- 
fendant, or  to  one  or  more  of  the  several  defenses  or  counter- 
claims set  up  in  the  answer:  Cal.  Code  C.  P.,  sec.  443;  see 
N.  T.  Code,  sec.  494;  Laws  of  Oregon,  sec.  76;  see,  also, 
Demurrer,  vol.  II,  p.  359.  Demurrer  may  be  taken  npon 
one  or  more  of  the  following  grounds:  1.  That  several 
causes  of  counter-claim  have  been  improperly  joined;  2. 
That  the  answer  does  not  state  facts  sufficient  to  constitute 
a  defense  or  counter-claim;  3.  That  the  answer  is  ambigu- 
ous, unintelligible,  or  uncertain:  Id.  sec.  444.  Demurrer 
to  cross-complaint  may  be  made  same  as  to  original  com- 
plaint: Id.  sec.  442;  see,  also,  N.  T.  Code,  sec.  495.  See, 
as  to  motion  to  strike  out,  ante,  ''Amendments." 

JVb.  100^. 

Demurrer  to  Answer, 
[Title.] 

The  plaintiff  demurs  to  the  answer  of  the  defendant  [or 
the  first  or  other  defense  or  counter-claim  contained  in  the 
answer  of  the  defendant],  for  insufficiency,  in  not  stating 
facts  sufficient  to  constitute  a  defense  [or  counter-claim,  or 
state  other  statutory  ground.] 

2.  Demurrer  Liea— Demurrer  will  lie  to  a  bill  called  a  "cross-bin,**  if 

it  is  not  really  so:  Moss  v.  Anglo- Egyptian  Navigation  Co.,  Law  Rep.  1  Ch. 
108.  Or  to  a  snpplemental  pleading:  Ooddard  v.  Benson,  15  Abb.  Pr.  191. 
Or  to  an  amended  answer,  just  as  if  it  were  an  original  one.  The  role  is  well 
settled  that  the  amended  pleading  takes  the  place  of  and  supersedes  the  orig- 
inal one:  Van  Santv.  PL  795;  iSanda  v.  Calkins,  30  How.  Pr.  1.  That  a 
demurrer  will  not  lie  to  an  amended  answer,  amended  by  leave  of  the  court, 
in  plaintiffs  presence,  but  that  objection  should  have  been  raised  at  the  time 
of  application  for  the  amendment,  was  held  in  T1vera,sson  v.  Peterson,  22  How. 
Pr.  98.  A  brief  statement  appetidedtothe  generalissue  is  but  a  notice,  requiring 
no  answer,  and  is  not,  therefore,  the  subject  of  a  demurrer:  Leslie  v.  Harlow, 
18  N.  H.  518.  Where  amendments  are  made  to  a  plea,  and  it  is  still  insuffi- 
cient, the  plaintiff  shoulcl  demur:  Cox  v.  Capron,  10  Mo.  691.  Where  a  plea 
in  its  commencement  professes  to  answer  the  whole  action,  but  answers  only 
a  part,  it  is  bad  on  general  demurrer:  7  Mo.  237;  6  How.  Pr.  196. 

3.  Demurrer  Vnu  not  Lie.— Under  the  N.  Y.  Code,  sec.  494,  demurrer 
to  answer  seems  to  lie  only  in  regard  to  new  matter  contained  therein,  and 
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many  decisions  tarn  on  the  question  as  to  whether  or  not  the  matter  pointed 
out  is  new  matter.  Such  decisions  are  inapplicable  to  California.  Hypo- 
thetical averments  are  not  demurrable  on  that  ground:  Taylor  v.  Eicharda, 
9  Bosw.  679.  For  objections  which  require  consideration  of  the  court,  and 
to  be  substantiated  by  argument:  Littlfjohn  v.  Greeley ^  22  How.  Pr.  345;  13 
Abb.  Pr.  311.  Demurrer  will  not  lie  for  an  omission  to  answer  an  allegation 
of  the  complaint:  Smith  v.  Greenin,  2  Sandf.  702;  or  in  respect  of  wholly  im- 
material matter:  Newman  v.  OUo^  4  Sandf.  668;  Matthews  v.  Beach,  5  Sandf. 
256;  unless  immaterial  matter  forms  part  of  a  defense,  otherwise  insufficient, 
and  is  relied  on  as  a  bar:  Fry  v.  Bennett^  5  Sandf.  54;  Ayreg  v.  Covill,  18 
Barb.  260. 

4.  Effect  of  Demurrer. — A  general  demurrer  to  a  plea  confesses  all  the 
facts  in  the  plea,  if  they  are  well  pleaded:  Washington  Boad  v.  State,  19  Md. 
239;  Lyon,  v.  O^Kell,  14  Iowa,  233.  But  not  the  soundness  of  the  conclusions 
of  law:  Branham  v.  San  Jose,  24  Cal.  585.  Where  the  allegations  of  an  an- 
swer are  contradictory,  a  demurrer  only  admits  those  allegations  which  the 
law  adjudges  to  be  true:  Freeman  v.  Frank,  10  Abb.  Pr.  370.  A  demurrer 
to  an  answer  to  a  petition  for  a  writ  of  mandate,  is  an  admission  of  the  truth 
of  matters  averred  in  the  answer:  Middleton  v.  Low,  30  Cal.  596. 

5.  OroundB  for  Demurrer. — A  demurrer  to  an  answer  must  state  the 
grounds:  KetchumT.  Zerega,  1  E.  D.  Smith,  554.  Objections  to  an  inadmis- 
sible counter-claim  or  set-off  may  be  taken  by  demurrer:  Merritt  v.  Millard, 
5  Bosw.  645;  Sands  v.  Calkins,  30  How.  Pr.  1.  Demurrer  lies  to  an  insuffi- 
cient defense:  Merritt  v.  Millard,  5  Bosw.  645;  Merchants*  Bank  of  New  Ha-' 
ven  V.  Bliss,  21  How.  Pr.  365;  13  Abb.  Pr.  225;  Schermerhom  v.  Govge,  13 
Abb.  Pr.  315.  Or  insufficiently  pleaded:  Arthur  v.  Brooks,  14  Barb.  533; 
Smith  V.  Countryman,  30  N.  Y.  655.  Mere  irrelevancy  is  no  ground  for  de- 
murrer: Watson  V.  Husson,  1  Duer,  242.  A  plea  that  defendant  is  civilly 
dead  is  open  to  demurrer:  Freeman  v.  Frank,  10  Abb.  Pr.  370.  An  objection 
that  the  plea  amounts  to  the  general  issue,  can  only  be  taken  advantage  of 
by  a  special  demurrer:  Stoearingen  v.  Knox,  10  Mo.  31;  Hotchkissv,  Ladd,  36 
Vt  693. 

6.  Waiver  by  Failure  to  Demur.— Failure  of  plaintiff  to  demur,  waives 
the  objection:  Ritcliit  v.  Davis,  5  Cal.  453;  White  v.  Spencer,  4  Kem.  248; 
N,  Y.  Cent  Ins.  Co.  v.  Nat,  Pro.  Ins.  Co.,  Id.  85.  Omission  to  demur  to 
counter-claims  has  the  same  effect  as  omission  to  demur  to  complaint: 
Ayres  v.  CFarrell,  10  Bosw.  143.  Where  a  party  sets  up  matter  in  his  an* 
Bwer  not  recognized  by  law  as  a  defense  to  the  action,  the  objection  is  not 
waived  by  failure  of  plaintiff  to  demur,  but  may  be  taken  advantage  of  at  any 
time:  MeDougall  v.  Maguire,  35  Cal.  274;  Case  v.  Maxey,  6  Cal.  276.  Where 
there  was  a  demurrer  to  a  rejoinder,  which  demurrer  was  sustained  by  the 
court  below,  and  the  party,  on  leave,  filed  an  amended  rejoinder:  Held,  that 
the  appellate  court  would  not  decide  upon  the  demurrer.  The  point  was 
waived  by  filing  the  amended  rejoinder:  United  States  v.  Boyd,  5  How.  U.  S. 
29.  Where  a  case  is  tried  on  the  theory  that  the  answer  presents  a  sufficient 
denial  to  the  allegations  of  the  complaint,  the  objection  to  the  sufficiency  of 
such  denials  cannot  be  raised  for  the  first  time  on  appeal:  White  v.  S.  R.  ds 
S.  Q.  R,  R.  Co.,  50  Cal.  417;  see,  also,  King  v.  Davis,  34  Cal.  106. 

7.  "Wliat  Demurrer  should  Show. — The  demurrer  should  show  to  which 
of  several  defenses  it  is  interposed.     Where,  however,  a  demurrer  to  an  an- 
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ewer  containing  two  defenses,  one  of  which  was  good  and  the  other  bad,  pnr- 
ported  to  be  the  whole  answer,  but  it  was  evident  from  the  assignment  of 
grounds  of  the  demurrer,  that  it  had  reference  to  the  second  defense  only: 
HeJdf  that  it  was  not  error,  under  the  liberal  mode  of  construing  pleadingB 
enjoined  by  the  code,  to  construe  it  as  being  substantially  limited  to  the 
badly  pleaded  defense,  and  to  render  judgment  allowing  it  accordingly:  J^at^ 
thews  V.  Beach,  8  N.  Y.  173. 

BEPLICATION. 

1.  Under  the  California  Code  C.  P.,  no  reply  to  new  mat- 
ter in  the  answer,  or  to  a  counter-claim,  is  required;  but 
such  matter  must,  on  the  trial,  be  deemed  controverted  by 
the  opposite  party:  See  sec.  462.  But  in  New  York,  Ohio, 
Wisconsin,  and  other  states,  new  matter,  pleaded  either  as 
a  defense,  or  as  a  counter-claim,  requires  a  reply.  Such  is 
certainly  the  more  rational  mode  of  pleading. 

In  view  of  the  practice  in  those  states  where  a  replication 
is  required  or  permitted,  we  retain  in  this  revision  the  forms 
and  notes  under  the  above  title.  The  answer  to  a  cross* 
complaint  does  not  differ  from  an  answer  to  an  original 
complaint,  either  in  form  or  substance,  and  the  pleader  is 
referred  to  that  portion  of  the  work  treating  of  answers  in 
general. 

JW>;  lOOS. 

Reply  to  Counter-claim. 
[Title.] 

The  plaintiff  replies  to  the  counter-claim  contained  in  the 
answer  of  the  defendant  [or  the  jBrst  or  other  counter-claim 
contained  in  the  answer  of  the  defendant.] 
^  1.  That,  etc.  [denying  as  in  an  answer.] 

2.  Chancery  Practice. — In  general,  if  the  complainant  in  a  biU  in  cbaii* 

eery  does  not  file  a  general  replication  to  the  answer  of  the  defendants,  the 
answer  is  to  be  taken  as  true,  and  no  evidence  can  be  given  by  the  complain- 
ant  to  contradict  it:  Gallagher  y,  Roberts,  1  Wash.  C.  Ct.  320;  Pierce  v.  West, 
Pet.  C.  C.  351.  After  a  cause  was  set  for  hearing,  on  bill  and  answer,  and 
reference  to  the  auditor  directed,  the  plaintiff  was  allowed  to  file  a  general 
replication:  Pierce  v.  West,  Pet.  C.  Ot.  351.  A  replication  to  a  plea  in  chan- 
cery is  an  admission  of  its  sufficiency  as  a  defense:  Hughes  v.  Blake,  6  Wheat. 
453;  affirming  S.  C,  1  Mas.  515. 

3.  Conclaslon. — A  replication  containing  new  matter  should  conclude 

with  a  verification,  and  not  to  the  country:  Halleitv,  Uliflell,  11  Johns.  56; 
Ilanna  v.  Bust,  21  Wend.  149.  But  if  it  states  no  new  matter,  it  may  con« 
dude  to  the  country:  Bindon  v.  Robinson,  1  Johns.  516;  Patcher  v,  Spragufj 
2  Johns.  462.  A  replication  at  once  denying  the  particular  fact  intended  to 
be  put  in  issue,  and  concluding  to  the  country,  without  any  preamble,  and 
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without  a  formal  traverse,  frequently  occurs  in  practice;  and  on  account  of 
conciseness  should,  when  practicable,  be  adopted:  1  Chitt.  PI.  692;  2  T.  R. 
442.  If  the  plea  answers  the  matter  which  is  the  gist  of  the  action,  it  is  suf- 
ficient: Andrus  v.  Waring^  20  Johns.  153;  see,  also,  Stcider  v.  Cr-oi/t  2  Id. 
428.  In  an  action  of  debt  against  devisees,  a  replication  of  assets  by  descent 
may  conclude  with  a  verification:  Labayh  v.  Can  tine,  13  Johns.  272. 

4.  Coanter-claixn  of  Defendant. — A  counter-claim  is  in  the  nature  of  a 
complaint  in  a  cross-action.  If  it  is  a  demand  for  damages  for  converting 
property,  it  is  not  necessary  for  the  plaintiff  to  put  in  a  reply  denying  the 
amount  of  value,  or  the  allegation  of  damage.  These  must  be  proved  on  an 
assessment,  although  the  plaintiff  puts  in  no  reply:  2  E.  D.  Smith,  314.  And 
defendant  is  entitled  to  only  nominal  damages,  unless  he  prove  substantial 
damage:  McKeime  v.  Farrell,  4  Bosw.  192;  Merritt  v.  Millard,  5  Id.  645.  A 
reply  merely  denying  that  the  defendant  is  entitled  to  any  sum,  admits  the 
facts  set  up,  as  in  counter-claim:  McKeime  v.  Farrell,  4  Bosw.  192.  The 
plaintiffs  complaint  contained  eight  counts  in  the  common  form;  the  defend- 
ant's answer  denied  generally  all  the  allegations  of  the  complaint,  and  set  up 
a  counter-claim;  the  plaintifTs  reply  contained,  among  other  things,  a 
counter-claim  to  the  defendant's  counter-claim,  and  the  defendants  moved  to 
strike  out  this  portion  of  the  reply:  Held,  that  defendants  had  mistaken  their 
remedy;  they  should  have  demurred.  Whether  such  reply  is  good,  query: 
Stewart  v.  Travis,  10  How.  Pr.  148. 

5.  Fonn. — A  replication  which  is  merely  a  denial  is  not  special:  Manhat- 
tan Co.  V.  Miller,  2  Cai.  60.  Where  the  defendant  pleads  a  record  of  the 
same  court,  the  replication  of  nul  tiel  record  concludes  with  a  verification,  and 
a  day  is  given  to  the  parties  to  have  judgment;  if  the  plea  be  of  a  record  of 
another  court,  the  replication  may  either  conclude  by  giving  the  defendant  a 
day  to  bring  in  the  record,  or  with  an  averment,  and  prayer  of  debt  and  dam- 
ages; in  which  latter  case,  there  must  be  a  rejoinder  reasserting  the  existence 
of  the  record:  Bobyskallx.  Oppenheimer,  4  Wash.  C.  Ct.  388. 

6.  When  not  Permitted. — A  reply  cannot  be  permitted,  where  no 
coanter-claim  is  interposed  by  the  answer.  New  matter,  which  does  not  con- 
stitute a  coanter-claim,  is  to  be  deemed  controverted:  Devlin  v.  Bevins,  22 
How.  Pr.  290;  see  BisseU  v.  Pearse,  21  How.  Pr.  130.  Under  the  statute  of 
California,  the  afiSrmative  allegations  of  the  answer  stand  controverted  by 
the  plaintiff;  the  burden  being  on  the  defendant  to  prove  their  truth,  render- 
ing a  reply  unnecessary:  Bryan  v.  Maume,  28  CaL  238.  And  a  counter-claim, 
or  matter  in  avoidance,  set  up  in  an  answer,  need  not  be  denied  by  plaintiff,  to 
pot  defendant  upon  his  proof:  Herold  v.  Smith,  34  Cal.  122.  In  Pennsylvania, 
where  the  replication  puts  in  issue  the  averments  of  the  answer,  it  throws 
upon  the  defendants  the  burden  of  sustaining  them:  Naglee^s  Estate,  52  Penn. 
St  154. 

Jfo.  1004' 

General  Denial  of  New  Matter. 
[Title.] 

The  plaintiflf  replies  to  the  answer  of  the  defendant : 
1.  That  he  denies  each  and  every  allegation  contained  in 
the  [second]  defense. 
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2.  [Or,  as  to  the  (second)  defense,  by  way  of  coanter- 
claim  set  forth  in  the  answer,  he  denies  each  and  every  alle- 
gation therein.] 

Jfo,  1005. 

Special  Denial, 
[Title.] 

The  plaintiff  replies  to  the  answer  of  the  defendant: 
That  he  denies  [here  insert  the  particular  allegation  de- 
nied.] 

7.  SufBclent  Reply. — If  an  answer  alleges  mere  matters  of  evidence,  a 
replication  traversing  the  ultimate  and  issuable  fact  which  the  answer  -was 
intended  to  aver,  is  sufficient:  Moore  v.  Murdoek^  26  Cal.  514. 

Jfo.  1006. 

Reply  Interposing  both  Denial  and  New  Matter. 

[TiTLK.] 

The  plaintiff  replies  to  the  answer  of  the  defendant 
herein : 

First.  For  a  first  reply  to  the  X^^*]  counter-claim : 

He  denies  each  and  every  allegation  of  the  answer,  re- 
specting the  same. 

Second.  For  a  second  reply  to  said  counter-claim  he  al- 
leges : 

That  at  the  time  alleged  in  the  complaint  as  the  time  of 
making  the  supposed  note  therein  mentioned,  this  plaintiff 
was  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
years. 

8.  Note. — In  California,  there  is  no  such  practice  as  pleading  a  counter- 
claim  to  a  counter-claim.  But  the  plaintiff  may  have  the  benefit  of  a  counter- 
claim to  defendant's  counter-claim,  without  pleading  it,  as  he  has  no  oppor- 
tunity  of  doing  so:  Uart  v.  Cooper ^  47  CaL  78.  Whether  a  plaintiff  may 
interpose  in  his  reply  a  counter-claim  to  the  counter-claim  of  the  defendant, 
compare  MiUer  v.  Losee^  9  How.  Pr.  356;  Stewart  v.  Travis,  10  Id.  148.  In 
Indiana,  if  the  defendant  pleads  a  counter-claim  in  his  answer,  the  plaintiff 
may  reply  a  counter-claim  to  it:  House  v.  Mc Kinney,  54  Ind.  240.  The  rep- 
lication may  introduce  new  matter  to  explain  and  fortify  the  complaint  with- 
out a  departure:  Hallett  v.  SlideU,  11  Johns.  56.  It  has  been  held,  in  the 
United  States  circuit  court,  that  the  practice  now  is,  where  the  plaintiff  finds 
it  necessary,  from  the  answer,  to  prove  new  matter,  to  amend  the  biU.  Kever- 
theless,  if  a  special  replication  containing  the  essential  qualities  of  a  general 
replication  is  filed,  denying  all  the  material  parts  of  the  answer,  and  also 
charging  new  matter,  it  will  be  considered  as  surplusage  at  the  hearing:  Du- 
ponti  V.  Mttssy,  4  Wash.  C.  Ct.  128.  A  departure  in  pleading  is  not  allowed 
in  equity.     If  the  answer  requires  a  new  case  to  be  made,  it  cannot  be  done 


EEPLIOATIOK.  217 

in  the  replication,  bat  must  bo  by  an  amendment  to  the  bill:  Vaititrv,  Hinde^ 
7  Pet  252. 

9.  To  Plea  of  Bankruptcy.-— A  replication  setting  forth,  in  the  words 
of  the  act,  all  the  grounds  on  which  a  discharge  woald  be  void  by  the  act  is 
bad;  it  must  specify  the  particular  fraud  relied  on:  Service  v.  Heermance,  2 
Johns.  96. 

10.  To  Plea  in  Bar. — Though  in  England  a  court  of  law  protects  the 
title  of  an  equitable  owner  of  a  chose  in  action,  sued  on  in  the  name  of  the 
legal  owner,  by  refusing  to  receive  a  plea  which  is  in  fraud  of  his  rights^,  yet 
they  will  not  allow  these  rights  to  be  shown  by  way  of  replication  to  what  is 
a  good  plea  in  bar  of  the  action  of  the  plaintiff,  nor  admit  them  to  be  relied 
on  at  the  trial.  The  law  of  the  United  States  courts  is  otherwise;  and  the 
proper  practice  is  to  reply  the  equitable  title  and  notice  thereof  to  the  defend- 
snt,  and  thus  show  the  asserted  bar  to  be  in  fraud  of  his  rights;  and  when 
thus  shown,  the  bar  is  adjudged  insufficient:  1  Wheat.  233;  1  Wash.  C.  Ct. 
424;  19  Johns.  95;  13  Mass.  304;  1  Curt.  C.  Ct.  239;  Broum  v.  Hartford  Ins, 
Co.,  11  Law  Rep.  (N.  S.)  726. 

11.  To  Plea  of  Pormer  Recovery. — Plaintiff  replied  protestando,  that 
in  a  former  action  two  trespasses  had  been  joined  in  the  same  count,  and 
the  court,  on  notice,  compelled  him  to  elect  for  which  he  would  proceed,  and 
that  he  should  not  go  for  both;  and  that  the  jury  found  damages  accordingly: 
Held,  that  the  former  recovery  was  no  bar,  but  the  replication  was  bad,  as 
being  argumentative,  instead  of  traversing  and  denying  the  former  recovery: 
Snider  v.  Crot/f  2  Johns.  227.  A  replication  to  a  plea  of  a  former  recovery, 
that  the  evidence  was  wholly  insufficient  to  establish  the  claim,  or  that  no 
evidence  was  offered  or  received  by  the  court,  will  not  avoid  the  bar:  Ramsey 
V.  Hemdon,  1  McLean,  450. 

12.  To  Plea  of  Fraud. — La  an  action  on  a  note,  the  plea  was  that  the 
note  was  given  by  the  defendant  to  the  plaintiff,  in  payment  for  land,  which 
the  defendant  had  been  induced  to  buy  of  him  by  his  false  and  fraudulent 
representations  that  he  was  the  owner  of  it:  Held,  that  fraud  was  the  mate- 
rial allegation,  and  a  replication  denying  the  fraudulent  representation  was  a 
perfect  answer:  Hradner  v.  Demick,  20  Johns.  404.  If  the  maker  of  a  note 
pleads  a  set-off,  and  that  the  paper  was  fraudulently  transferred  to  the  plaint- 
iff, to  prevent  the  set-off,  a  replication  merely  alleging  legal  title,  admits  the 
fraudulent  transfer  and  the  set-off:  Savage  v.  Davis,  7  Wend.  223. 

13.  To  Plea  of  Judgment. — If  a  defendant  pleads  judgment,  and  no 
assets  ultra,  replication  thereto  may  either  be  nul  tiel  record,  or  assets  uUra, 
or  per  fraudem,  or  other  matter  of  facts;  and  such  replications  are  probably 
triable  by  jury:  Teasdale  v.  Hrantons,  2  Hayw.  377.  If  the  plea  avers  that 
the  promise  sued  on  was  a  promise  to  pay  the  debt  of  another,  to  wit,  B.,  a 
replication  that  the  promise  was  not  a  promise  to  pay  the  debt  of  said  B.,  is 
good:  Holchkiss  v.  Ladd,  36  Vt.  593. 

14.  To  Plea  of  Justification. — A  replication  neither  answering  nor  aid- 
ing the  matter  of  a  special  plea  of  justification  is  bad:  Foshay  v.  Riche,  2  Hill. 
247.  In  trespass,  where  the  defendant  pleads  in  justification,  a  simple  ref- 
erence to  a  statute,  the  plaintiff  must  reply  de  injuria  propria;  Cornly  v. 
Locktoood,  15  Johns.  188.  The  general  replication  de  injuria  sua  propria 
(Asque  tali  catisa  is  bad  when  the  defendant  insists  on  a  right,  and  is  good 
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only  when  he  insists  on  matter  of  excuse:  8  Co.  66;  Will.  54;  1  Bos.  &  P.  76; 
Lytle  V.  Let,  5  Johns.  112;  Plumb  v.  McCrea,  12  Id.  491;  Allen  v.  CrofoU^ 
7  Cow.  46;  OristooUl  v.  Sedgtcick,  1  Wend.  126;  Tubbs  v.  Cawxll,  8  Id.  129. 
In  a  plea  justifying  an  arrest  under  process,  an  allegation  of  its  loss,  by  -w&j 
of  an  excuse  for  not  producing  it,  does  not  turn  the  justification  into  matter 
of  excuse,  Coburn  v.  HopkbiSt  4  Wend.  577;  and  a  replication  may  protest 
the  warrant,  and  conclude  de  injuiia^  etc.:  Stickle,  v.  Richmond^  1  HilL  77- 
The  general  replication  de  injuria  to  a  plea  of  molUter  manus  imposuit  pats  in 
issue  every  material  allegation,  including  the  reasonableness  of  the  force,  and 
the  plaintiff  may  recover,  if  an  excess  of  force  is  shown:  BenntU  v.  AppUton^ 
25  Wend.  371. 

15.  To  Plea  of  Payment. — When  the  answer  in  a  suit  on  a  bill  of  ex- 
change, sets  up  payment,  part  in  money  and  the  residue  in  bills  of  exchange* 
which,  it  is  averred,  were  received  by  the  plaintiff  in  payment,  a  replication 
which  simply  avers  the  non-payment  of  the  bills  and  the  insolvency  of  the 
drawers  and  drawees  at  their  maturity,  tenders  an  immaterial  issue,  and  the 
finding  should  be  for  the  defendant^  upon  the  pleading:  Frisbet  v.  Lindley^  23 
Ind.  511.  Keply  unnecessary  to  an  answer  pleading  merely  payment:  Bmckei 
v.  WiUcinaon^  13  How.  Pr.  102.  An  answer,  for  a  defense  for  the  demand 
sued  for,  averred  that  the  defendant  had  paid  certain  sums  to  plaintiff,  and 
concluded  with  a  notice  that  defendant  would  insist  on  the  sums  so  paid  as  a 
counter-claim,  and  a  demand  for  judgment:  Held^  that  this  did  not  set  up  a 
counter-claim,  but  the  facts  pleaded  amounted  to  the  defense  of  payment  only, 
and,  therefore,  no  reply  was  necessary:  Burke  v.  Thorn,  44  Barb.  363. 

16.  To  Plea  of  Performance A  replication  to  a  plea  of  general  per- 
formance, in  an  action  on  a  bond,  should  assign  a  special  breach.  An 
omission  to  do  so  must  be  taken  advantage  of  by  demurrer,  and  is  cured  by 
verdict:  Minor  v.  Mechanics^  Bank  qf  Alexandria,  1  Pet.  46-70. 

17.  To  a  Plea  of  Privilege  by  an  Attorney,  it  is  a  good  replication 
that  for  a  year  he  had  ceased  to  practice:  Brooks  v.  Patterson,  Col.  &  C.  Cas. 
133. 

18.  To  a  Plea  of  Usury. — The  plaintiff  may  reply  that  it  was  not  cor- 
ruptly agreed,  in  manner  and  form,  etc.,  without  a  traverse,  and  with  a 
conclusion  to  the  country:  2  Str.  871;   Waterman  v.  Haskin,  7  Johns.  283. 

Jfo.  1007. 

Reply  q/"  Stalute  of  Limitations, 
[Title.] 

The  plaintiff  replies  to  the  answer  herein : 

That  the  said  cause  of  action  alleged  for  a  counter-claim 
[or  demand  alleged  as  a  set-off]  in  said  answer  did  not  ac- 
crue at  any  time  within years  next  before  the  com- 
mencement of  this  action. 

19.  Facts^muBt  be  AUeged.— Where  the  statute  of  limitations  is  pleaded 
at  law  or  in  equity,  and  the  plaintiff  desires  to  bring  himself  within  its  eav* 
ings,  he  must,  in  his  replication,  or  by  an  amendment  to  his  bill,  set  forth 
the  facts  specially:  Miller  y.  Mclntyre,  6  Pet  61;  affirming  S.  C.  1  McLean, 
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83j  PiaU  V.  Vattier,  9  Pet.  406;  Taylor  v.  Benham,  6  How.  U.  S.  233;  Mars- 
teller  V.  McClean,  7  Cranch,  156. 

20.  Pacts  must  bo  Traversed.— In  the  correct  order  of  pleading,  it  is 
necessary  that  the  facts  of  the  plea  should  be  traversed  by  the  replication, 
unless  matters  in  avoidance  be  set  up.  It  is  not  sufficient  that  the  facts 
alleged  in  the  replication  are  inconsistent  with  those  stated  in  the  plea;  an 
issue  must  be  taken  on  the  material  allegations  of' the  plea:  United  States  y. 
Bttford,  3  Pet.  12;  Janes  v.  Hays^  4  McLean,  521. 

21.  Fraud  as  a  Reply.— Fraud  is  a  sufficient  answer  to  the  pica  of  the 
statute  of  limitations;  and  if  the  defendant  fraudulently  seized  the  notes,  he 
is  not  only  estopped  from  setting  up  the  statute,  but  it  would  begin  to  run 
only  from  the  discovery  of  the  fraud:  Brickerv.  Lightner^s  Executor,  40Penn. 
199. 

22.  InauflBcient  Reply. — A  replication  to  a  plea  of  the  statute  of  limita- 
tions that  the  plaintiff  lives  in  another  state,  there  being  no  such  exception 
in  the  statute,  is  bad:  Jones  v.  Hays,  4  McLean,  521.  To  a  plea  of  the 
statute  of  limitations,  it  is  not  a  good  replication  that  a  suit  for  the  same 
demand  was  commenced  in  a  court  in  another  state,  and  discontinued  within 
six  years:  Delaplawe  v.  Cromnins?iield,  3  Mas.  329.  When  the  plea  avers 
that  the  cause  of  action  mentioned  in  the  declaration  did  not,  nor  did  either 
of  them,  accrue  within  six  years,  a  replication  which  alleges  that  said  causes 
of  action,  or  some  of  them,  did  accrue  within  six  years,  is  bad  for  uncertainty: 
Botchkits  V.  Laddf  36  Vt.  593.  A  replication  of  a  new  promise  by  the  execu- 
tor, to  his  plea  of  the  statute  of  limitations  to  a  count  on  the  promise  of  the 
testator,  is  bad  for  departure:  Benjamin  v.  DeGroot,  1  Den.  151.  In  general, 
a  replication  must  not  depart  from  any  material  allegation  in  the  complaint; 
yet^  where  there  is  an  evasive  plea,  the  plaintiff  may  avoid  the  effect  of  it  by 
restating  his  cause  of  action  with  more  particularity  and  certainty,  so  as  to 
meet  and  thwart  the  particular  defense  set  up:  1  Chitt.  PL  603;  Troup  v. 
SmUh,  20  Johns.  33. 

23.  Promissory  Note. — Where,  in  an  action  on  a  promissory  note,  brought 
under  the  code  of  1848,  the  defendant  pleaded  the  statute  of  limitations,  and 
the  plaintiff  replied,  merely  denying  the  plea:  Held^  that  evidence  of  a  new 
promise  was  admissible  under  the  reply:  Esseltyn  v.  Weeks,  2  Abb.  Pr.  272. 
Where,  in  an  action  by  an  executor  upon  notes  due  to  his  testator  by  the  de- 
fendant, who,  it  was  alleged,  had  fraudulently  seized  them  after  the  death  of 
the  testator,  the  defendant  pleaded  the  statute  of  limitations,  after  the  com- 
mencement of  the  trial,  and  it  was  evident  that  the  fraudulent  seizure  was 
the  plaintiff's  answer  to  the  plea,  it  was  held,  that  the  want  of  a  formal  repli- 
cation was  not  cause  for  reversing  the  judgment:  Bricker  v.  Ligktner*s  Execu- 
tor,  40  Penn.  199. 

Jfo.  1008. 

Demurrer  to  Reply, 
[Title.] 

The  defeudant  demurs  to  the  plaintiflfs  reply  [or  first  or 
other  reply],  for  insufficiency,  in  not  stating  facts  sufficient 
to  constitute  a  reply. 
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24.  Rejoinder,  its  Office. — A  rejoinder  must  answer  the  replication,  and 
tender  an  issue  on  a  single  point.  If  it  is  double,  it  is  demurrable:  United 
States  V.  CumptoTiy  3  McLean,  163;  and  see  McGowan  v.  Caldwell,  1  Craiich 
C.  Ct.  48L  A  rejoinder  is  bad  which  avers  several  distinct  answers  to  the 
replication,  or  puts  matter  of  law  in  issue  to  the  jury:  McCue  v.  Corporaikm 
of  WashinytoYiy  3  Cranch  C.  Ct.  639.  A  rejoinder  must  maintain  the  plea, 
and  cannot  set  forth  matter  at  variance  with  it:  Barlow  v.  Todd^  3  Johns. 
367;  Allen  v.  Watson,  16  Id.  205.  After  pleading  that  the  plaintiff  was  not 
damnified,  the  defendant  cannot  rejoin  confessing  and  avoiding  the  action,  2 
Cai.  320,  by  setting  up  a  personal  discharge.  So,  one  defendant  having 
joined  with  the  others  in  a  plea  in  bar,  cannot  afterwards  interpose  a  rejoinder 
going  to  his  personal  discharge:  Andrus  v.   Waring,  20  Johns.  153. 

25.  Breach  of  Agreement. — A  replication,  in  an  action  of  covenant,  on 
an  agreement  to  build,  held  bad  for  traversing  immaterial  time  and  place, 
and  introducing  averments  of  performance  before  made  in  the  declaration: 
Rogers  v.  Burk,  10  Johns.  400.  To  a  declaration  for  a  breach  of  an  agree- 
ment to  bid  at  auction  up  to  a  certain  limit,  the  defendant  pleaded  that  the 
property  was  sold  for  more:  Held,  that  a  reply  of  fraud  in  the  defendant  in 
allowing  the  property  to  be  sold  for  the  greater  amount  was  no  departure: 
Bame  v.  Drew,  4  Den.  287. 

26.  Conversion. — A  declaration  alleged  that  the  defendants  wrongfnlly 
took  certain  goods.  The  replication  averred  that  the  taking  was  by  a  sheriff, 
at  the  instance  and  by  the  direction  of  the  defendants:  Held,  that  there  was 
no  departure:  Richardson  v.  Hall,  21  Md.  399. 

27.  Demurrer  to  Reply.— The  reply  of  the  plaintiff  stated  that  he  was 
himself  the  receiver  mentioned  in  the  answer,  and  that  he  was  the  holder 
and  owner  of  the  note,  as  such  receiver,  and  that  he  sought  to  recover  upon 
it  in  that  capacity,  and  not  individually.     The  defendant  demurred  to  the 
reply,  assigning  several  grounds,  the  substance  of  'which  was  that  the  reply 
was  a  departure  from  the  complaint:  Held,  that  the  demurrer  was  well  taken. 
The  reply  was  a  total  departure  from  the  complaint.     The  right  to  recover 
individually,  and  the  right  to  recover  as  receiver  are  entirely  distinct  rights, 
and  depend  upon  entirely  different  facts.     The  plaintiff,  on  receiving  the 
answer,  should  have  amended  his  complaint,  or,  if  it  was  not  amendable,  he 
should  have  discontinued:  White,  v.  Miles,  11  How.  Pr.  36. 

28.  Departure. — A  departure  is  matter  of  substance,  and  bad  on  general 
demurrer:  Sterns  v.  Patterson,  14  Johns.  132.  A  rejoinder  of  infancy,  held 
a  departure  from  a  plea  of  an  insolvent  discharge:  Roberts  y,  Kelly,  2  Hall,  307. 
After  a  plea  of  no  award,  a  rejoinder  confessing  and  avoiding  the  award  is  a 
departure:  Munro  v.  Alaire,  2  Cai.  320.  A  rejoinder  impeaching  the  award 
as  incomplete  is  a  dei)arture:  Barlow  v.  Todd,  3  Johns.  367.  But  a  rejoinder 
that  the  defendant,  prior  to  the  making  of  the  award  had,  by  writing  under 
his  hand  and  seal,  revoked  the  submission,  is  good.  A  void  award  is  no 
award:  11  East,  187;  Allen  v.  Watson,  16  Johns.  205.  A  rejoinder  affirming 
the  defense  of  the  plea  by  denying  the  substance  of  the  replication,  without 
reaffirming  an  immaterial  averment  of  value  in  the  plea,  is  not  a  departure: 
Burr  V.  Baldwin,  2  Wend.  580. 

29.  Duplicity. — A  replication  which  alleges  two  distinct  and  independent 
facts,  either  of  which  is  a  complete  answer  to  the  plea,  is  double,  and  is  had 
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on  special  demurrer:  Bumham  y.    Webster,  Davies,  236;  and  see  Craig  v. 
BrowHy  Pet  G.  Ct.  443. 

30.  Goods  Sold. — To  a  complaint  charging  acceptance  of  goods  purchased 
to  have  been  procured  by  the  fraudulent  representations  of  the  seller,  with- 
out examination  by  the  buyer,  the  defendant  answered  denying  the  fraud, 
and  alleging  that  the  buyer  had  examined  the  goods  and  had  full  knowledge 
of  their  quality.  The  reply  admitted  an  examination  of  the  goods  by  the 
plaintiff,  and  a  knowledge  of  certain  facts,  indicating  the  defect  complained 
of,  but  averred  that  he  relied  on  defendant's  representations,  and  that  the 
defendant  had  subsequently  promised  to  pay  the  damages  claimed:  Held,  that 
the  reply  was  a  departure,  and  that  objection  could  be  taken  to  it  by  demur- 
rer: MeAvoy  v.  Wright,  26  Ind.  22. 

31.  InBarance  Policy. — The  declaration  on  a  policy  of  insurance  aver- 
ring a  total  physical  loss,  a  replication  of  survey  and  condenmation  after  ar- 
rival at  the  port  of  destination,  is  a  departure:  Qriswold  v.  National  Ins.  Co,, 
3  Cow.  96. 

32.  Obatmcting  Highway. — An  indictment  for  obstructing  a  highway, 
alleged  in  the  first  count  the  obstruction  of  a  road  "leading  from  S.*s  gate  to 
B.'8  house,"  and  in  the  second  count,  the  obstruction  of  a  road  leading  '*from 
S.'s  gate  toward  the  turnpike."  A  replication  averring  that  the  road  ran 
"from  S.'s  gate  to  the  turnpike,"  was  held  a  departure,  as  the  former  averred 
the  existence  of  a  public  road,  while  the  latter  did  not:  State  v.  Price,  21  Md. 
449. 

33.  'Withdrawal  of  Plea.~Where  a  plaintiff  replies  to  a  plea,  and  his 
replication  being  demurred  to  is  held  to  be  insufficient,  and  he  withdraws 
that  replication  and  substitutes  a  new  one — ^the  substituted  one  being  com- 
plete in  itself,  not  referring  to  or  making  part  of  the  one  which  preceded — he 
waives  the  right  to  question  in  the  supreme  court  the  decision  of  the  court 
below,  on  the  sufficiency  of  what  he  had  first  replied.  The  same  is  true 
when  he  abandons  a  second  replication,  and  with  leave  of  the  courts  files  a 
third  and  last  one:  Clearwater  v.  Meredith,  1  Wall  U.  S.  25. 


CHAPTEE   IX. 

JUDGMENT  ON  PLEADINGS. 

If  a  complaint  be  itself  sufficient,  the  plaintiff  may  apply 
for  judgment  on  the  pleadings,  if  the  defendant  has  filed  an 
answer,  which  expressly  admits  the  material  facts  stated  in 
the  complaint;  or  when  the  answer  leaves  all  the  material 
allegations  of  the  complaint  undenied.  This  practice  is 
constantly  pursued  when  denials  in  verified  answers  are 
literal,  conjunctive,  evasive,  or  the  like;  and  is  equally  ap- 
plicable where  an  answer  which  merely  sets  up  new  matter 
is  found  substantially  insufficient:  Fetch  v.  Beandry,  40  Cal. 
439;  Corwin  v.  Patch,  4  Id.  204;  Gay  v.  Winter,  34  Id.  153; 
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FUzgibbon  v.  Calvert,  39  Id.  261;  see,  also,  N.  Y.  Code,  sec. 

637. 

JVo.  1009. 

Notice  of  Motion  for  JudgmeTit  on  the  Pleadings, 
[Title.] 

Please  take  notice  tbat  the  plaintiff  will,  on  the day 

of ,  187 . .  y  at  the  court  house  in  the  City  of ,  and 

at  the  hour  of o'clock  of  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  move  the  Court  for  judgment 
on  the  pleadings  in  said  action,  on  the  ground  that  the  an- 
swer filed  therein  is  frivolous  [or  state  other  grounds.] 
This  motion  will  be  based  upon  the  pleadings  on  file  in  said 
action. 

1.  Defective  Pleading. — When  an  answer  is  pat  in,  defective  in  fonn 
only,  plaintiff  should  demur,  and  not  move  for  judgment  on  the  pleadings: 
Oalliujlier  v.  Bunlap,  2  Nev.  326;  Childs  v.  Ori«wold,  15  la.  438.  Nor  csn 
defendant  have  judgment  on  the  pleadings  on  the  ground  that  several  cansei 
of  action  have  been  improperly  joined  in  the  complaint,  or  a  cause  of  action 
alleged  which  is  against  public  policy:  Watson  v.  S»  F»  «S:  H.  B.  B.  B.  Co.,  50 
Oal.  523.  If,  instead  of  demurring,  advantage  be  taken  of  a  defective  plead- 
ing  by  motion  for  judgment,  the  court  should  permit  an  amendment  of  the 
pleading,  where  an  amendment  will  cover  the  defect,  the  same  as  if  a  demur- 
rer had  been  interposed:  CaL  State  TeL  Co,  v.  Patterson,  1  Nev.  151. 

2.  DeniaL — It  does  not  follow  because  defendant  makes  no  denial  of  any 
allegation  in  the  complaint,  that  this  is  such  an  admission  of  the  cause  of  ac- 
tion, that  a  judgment  contrary  to  the  admission  is  erroneous,  if  affirmative 
matter  of  defense  is  stated:  NeweU  v.  Doty,  33  N.  Y.  83.  If  the  answer  con- 
tains a  denial  of  the  material  facts  alleged  as  a  cause  of  action  in  the  com- 
plaint, and  a  special  defense  stated  separately,  the  plaintiff  is  not  entitled  to 
a  judgment  on  the  pleadings,  even  if  the  entire  cause  of  action  is  oonfeaaed 
in  the  special  defense:  Nudd  v.  Thompson,  34  CaL  39;  Amador  Co.  v.  But^ 
terfield,  51  Cal.  526.  In  a  suit  against  a  former  administrator  by  his  succes- 
sor, who  alleges  a  final  settlement  of  the  former^s  accounts,  and  a  final  decree 
as  to  his  administration;  a  denial  of  these  allegations  is  sufficient  to  prevent 
a  judgment  on  the  pleadings:  Craig  v.  Bateman,  50  Cal.  71.  In  a  suit  on  a 
promissory  note,  a  denial  that  anything  remains  due,  coupled  with  an  allega- 
tion of  payment  to  original  holder,  without  notice  of  an  alleged  assignment^ 
raises  an  issue  of  fact,  and  judgment  for  plaintiff  should  not  be  given  on  the 
pleadings:  Farmers'  and  Mec?ianics*  Bank  v.  Christensen,  51  Id.  571.  If 
l>laiu tiff  treats  the  denials  as  sufficient,  and  goes  to  trial  and  introduces  evi- 
dence in  support  of  his  complaint,  he  cannot  afterwards  move  for  judgmenton 
the  pleadings:  Tevis  v.  Hicks,  41  CaL  123.  As  to  what  admissions  are  con- 
clusive against  the  defendant,  see  12  CaL  403;  18  Cal.  433;  22  CaL  86,  229; 
31  Cal.  115;  Nunan  v.  San  Francisco,  ^CsX.  689;  consult,  also,  *' Admisaiona 
in  the  Answer,"  voL  II.,  pp.  410,  411. 

3.  Demuzrer  Moat  be  Disposed  of. — When  a  demurrer  is  filed  to  de- 
fendant's answer,  it  is  irregular  for  plaintiff  to  take  judgment  before  soma 
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disposition  ia  made  of  the  demurrer,  Httae  v.  Moore,  20  Cal.  1 15;  Caldenoood 
V.  Tevis,  23  Id.  335;  as  the  demurrer  must  be  disposed  of  before  the  issue 
of  fact  is  tried,  Ellis  v.  Loumier,  I  Mo.  260;  and  before  judgment  on  the 
merits  can  be  rendered:  Man\fet  v.  D'LashmvU,  1  Mo.  258.  But  if  no  ob- 
jection is  made  at  the  time  of  trial,  it  is  not  such  an  irregularity  as  entitles 
the  plaintiff  to  a  new  trial:  Caldenoood  v.  Tevis,  23  Cal.  335. 

4.  Discretion. — Motions  for  judgment  on  the  pleadings  are  allowed  in  the 
discretion  of  the  court:  WUUony,  McDonald,  Cal.  Sup.  Ct.,  JuL  T.,  1869. 
Such  motions  can  be  allowed  only  where  the  answer  wholly  fails  to  deny  any 
material  allegation  of  the  complaint:  Id.  Vagueness  is  not  visited  by  judg- 
ment:  Kelly  V.  Barnett,  16  How.  Pr.  135. 

5.  FrivolonB  Answer. — It  seems  that  the  plaintiff  cannot  move  for  a 
judgment,  as  on  a  frivolous  plea,  unless  the  answer,  as  an  entirety  is  frivo- 
lous. If  it  contains  several  defenses,  some  well  pleaded  and  some  insufficient, 
the  latter  should  be  demurred  to,  or  moved  to  be  stricken  out,  as  the  case 
may  be:  Van  Valen  v.  Lapham,  13  How.  Pr.  240.  But  if  parts  only  are  bad, 
relief  is  to  be  had  by  a  motion  to  strike  out.  It  is  true  that  there  may  be  no 
objection  to  combining  both  of  these  applications  in  one  motion,  lout  in  that 
case,  whether  judgment  on  the  whole  answer  can  be  granted  must  de- 
pend on  whether  the  parts  of  the  pleading  objected  to  are  stricken  out,  and  if 
they  are,  whether  the  whole  answer,  as  it  then  remains,  be  frivolous:  Lock- 
tpood  V.  SaUievger,  18  Abb.  Pr.  136.  In  an  action  to  quiet  title,  an  answer 
which  denies  that  plaintiff  is  the  owner,  or  in  possession  of  the  property,  ex- 
cept as  tenant  in  common  with  defendant,  and  alleges  that  the  deed  set  out 
in  the  plaintiff's  complaint,  and  under  which  he  claims,  was  not  intended  as 
a  conveyance,  but  simply  to  enable  him  to  sell  the  property,  and  that  the 
grantor  therein  had  subsequently  conveyed  an  interest  in  the  property  to  de- 
fendant, presents  a  defense,  and  plaintiff  is  not  entitled  to  judgment  on  the 
pleadings:  Oarvey  v.  Willis,  50  Cal.  619.  When  an  answer  sets  up  four 
defenses,  two  of  which  tendered  issues  with  the  complaint,  and  two  of  which 
in  hypothetically  admitting  the  averments  of  the  complaint  averred  matter  in 
avoidance,  upon  motion:  Held,  First.  That  the  two  hypothetical  defenses 
must  be  stricken  out;  Second.  That  as  there  was  enough  left  in  the  answer  to 
put  the  plaintiff  to  proof  of  his  case,  it  was  unnecessary  to  allow  an  amend- 
ment: HamUton  v.  Hough,  13  How.  Pr.  14.  Vagueness  in  pleading  is  not 
frivolousnefw;  it  is  to  be  corrected  by  amendment:  Kelly  v.  Bamett,  16  How. 
Pr.  135.  Ab  to  what  answers  are  deemed  frivolous,  consult  voL  II.,  p.  406, 
elseq. 

6.  Election. — Where  the  defendants  serve  a  pleading  containing  matter 
in  answer,  and  matter  in  demurrer  to  the  complaint,  they  should  be  com- 
jjelled  to  elect  between  the  two:  Slocum  v.  Wheeler,  4  How.  Pr.  373;  Stniver 
V.  The  Ocean  Ins,  Co,,  16  How.  Pr.  R.  422.  So,  where  a  demurrer  to  a  plea 
is  overruled,  and  the  plaintiff  does  not  obtain  leave  to  withdraw  it  and  iile 
a  replication,  it  amounts  to  an  election  to  stand  on  the  demurrer,  and  judg- 
ment should  be  rendered  for  the  defendant:  Marshall  v.  Platte  Co,,  12  Mo. 
88. 

7.  Verified  Ansvirer. — A  verified  answer,  which  in  any  part  contains  a 
distinct  denial  of  a  fact  material  to  plaintiff's  recovery,  cannot,  whatever  its 
defects,  be  treated  as  a  nullity,  so  as  to  entitle  plaintiff  to  judgment  on  the 
pleadings:  OhiradelUY,  McDermoU,  22  CaL  539. 


PART  EIGHTH. 


TRIAL  AND  ITS  INCIDENTS. 


CHAPTEE  I. 

ISSUES. 

1.  When  the  'pleadings  in  an  action  (the  complaint  and 
answer),  are  made  up,  the  question  first  to  be  arrived  at 
before  going  into  trial  is:  What  are  the  issues  to  be  tried  ? 
This  proposition  must  be  carefully  examined  and  clearly 
understood  before  the  parties  can  prepare  for  trial,  for  if 
the  true  issue  or  issues  are  not  understood  by  counsel  for 
the  plaintiff  or  defendant,  the  one  cannot  prepare  intelli- 
gibly for  the  prosecution  of  his  claim,  nor  the  other  for  his 
defense.  Certain  steps  are  necessary  to  be  taken  on  the 
part  of  the  plaintiff,  to  establish  his  claims  against  the  de- 
fendant. 

2.  The  bare  fact  that  the  plaintiff  has  suffered  an  injury 
does  not  always  entitle  him  to  the  relief  asked  for  in  his 
complaint;  hence  it  becomes  a  question  of  chief  import- 
ance to  so  frame  the  issue  in  the  pleadings  that  he  may 
obtain  the  relief  to  which  the  nature  of  the  injury  entitles 
him.  He,  being  the  moviog  party,  must  be  prepared  to  so 
present  his  case,  that  he  can  show:  1.  That  the  defendant 
did  the  injury;  2.  He  must  show  the  same  character  of  in- 
jury which  the  complaint  mentions;  3.  The  amount  of  the 
damage  done,  and  that  it  is  the  same  described  in  the  com- 
plaint; 4.  He  must  show  that  the  issue  made  by  the  plead- 
ings is  sustained  by  the  proofs — that  is,  he  cannot  prove  a 
cause  of  action  not  pleaded;  and  hence  the  familiar  rule 
that  the  allegata  and  Tprohata  must  agree. 

3.  By  issues  is  meant  the  fact  of  difference  between 
plaintiff  and  defendant.    In  one  action  there  may  be  a  num- 
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ber  of  issues,  each  of  which  are  vital  and  necessary  to  be 
tried  to  make  out  pl$Lintiff*s  cause.  They  are  integral  parts 
of  one  whole,  and  if  plaintiff  fails  to  plead  or  proye  each  of 
these  necessary  parts,  his  action  falls.  Each  is  a  link  in 
the  chain  of  circumstances,  which  makes  up  in  detail  the 
whole  case.  It  is,  therefore,  the  better  practice  for  an  at- 
torney to  make  a  note  of  each  step  to  be  taken  in  the  course 
of  the  trial,  before  going  into  court,  and  to  do  that  he  must 
take  for  his  guide  the  issue  in  the  cause.  This  is  necessary 
because  the  parties  to  the  action,  if  informed  of  the  facts 
necessary  to  be  proved  to  make  out  their  case,  need  only 
to  bring  into  court,  such  evidence  as  will  effect  the  purpose, 
and  not,  as  is  often  done,  be  firing  at  random,  apparently 
without  object,  and  certainly  without  success. 

4.  In  most  causes,  the  real  points  will  thus  be  greatly  nar- 
rowed down,  and  it  will  require  but  a  few  witnesses  or  a 
comparatively  small  amount  of  evidence  to  sustain  the  ac- 
tion, if  there  be  merit  in  it,  and  hence  counsel  should  know 
before  going  into  court,  as  far  as  possible,  what  he  wants  to 
prove,  and  second,  if  the  whole  issue  is  made  up  of  parts, 
analyze  them,  and  then  make  the  proofs  in  the  order  in 
which  they  ought  to  be  presented  to  the  court  or  jury.  In 
many  cases  it  is  of  vast  importance  to  present  the  proofs  in 
logical  order,  which  means  the  natural  order,  and  this 
should  be  a  point  of  no  small  interest  to  the  practitioner, 
for  if  logically  presented,  unprofessional  minds  like  jurors, 
will  grasp  the  ideas  with  more  readiness,  and  the  judge  or 
professional  listener  will  comprehend  the  relevancy  of  the 
testimony,  without  comment  or  explanation. 

JOmDEB  OF  ISSUE. 

6.  The  authorities  generally  define  an  issue  to  be  a  sin- 
gle, certain  and  material  point,  issuing  out  of  the  allegations 
or  pleas,  consisting  regularly  of  an  affirmative  and  negative: 
2  Burr.  Diet.  99;  Co.  Litt.  126,  a;  see  3  Black.  Com.  313; 
French  Law,  336;  Story  Eq.  PI.  sec.  1;  Steph.  on  PI.  124; 
1  Yan  Santv.  PL  733;  1  Chitt.  PI.  652.  While  an  immate- 
rial issue  is  one  taken  on  an  immaterial  point,  and  not  nec- 
essary to  decide  the  action:  Steph.  PL  129;  1  Chitt.  PL 
692;  2  Tidd's  Pr.  921;  Gould  PL,  ch.  vi.,  sec.  27.  Anissue 
is  joined  where  there  is  a  direct  affirmation  and  denial  of 

EsTXB,  Vol..  in-15 


226  issiTES. 

the  fact  in  dispute;  and  it  makes  no  difference  whether  the 
affirmative  or  the  negative  is  first  averred:  Van  GiesonY* 
Van  Gieaon^  12  Barb.  520.  Where  nothing  is  in  fact  con- 
troverted, no  issue  is  joined:  Pardee  v.  Schendc,  11  How. 
Pr.  500. 

6.  The  law  requires  every  issue  to  be  founded  upon  some 
certain  point,  that  the  parties  may  come  prepared  with  their 
evidence,  and  not  be  taken  by  surprise,  and  that  the  jury 
may  not  be  misled  by  the  introduction  of  various  matters: 
Minor  v.  Mechanics*  Bank  of  Alexandria,  1  Pet.  46.  The 
pleadings  having  been  made  up,  the  cause  is  at  issue.  An 
issue  arises  when  a  fact  or  conclusion  of  law  is  maintained 
by  the  one  pariy,  and  is  controverted  by  the  other.  Issues 
are  of  two  kinds:  first,  Of  law;  and,  second,  Of  fact:  Gal. 
Code  0.  P.,  sec.  588;  N.  T.  Code,  sec.  963. 

ISSUES  OF  LAW. 

7.  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint, or  answer,  or  to  some  part  thereof:  Cal.  Code  C.  P., 
sec.  589;  N.  Y.  Code,  sec.  964;  Laws  of  Oregon,  sec.  172; 
3  Black.  Com.  314;  3  Sfceph.  Com.  572.  And  is  tried  by 
the  court,  unless  referred  by  consent:  Cal.  Code  C.  P.,  sec. 
591;  N.  T.  Code,  sec.  969.  A  court  cannot  properly,  even 
by  consent  of  parties,  pass  upon  questions  not  raised  by  the 
written  allegations  of  the  pleadings:  Bogga  v.  Merced M. 
Co.,  14  Cal.  279.  Where  an  issue  of  law  goes  to  only  a 
portion  of  a  pleading,  the  case  may  be  put  on  the  calendar 
for  trial  of  the  issue  of  fact,  joined  by  other  portions,  with- 
out waiting  for  the  decision  of  the  former:  Palmer  v.  Smedn 
ley,  13  Abb.  Pr.  185. 

ISSUES  OP  FACT. 

8.  An  issue  of  fact  is  an  issue  taken  upon  or  consisting  of 
matters  of  fact,  the  fact  only,  and  not  the  law,  being  dis- 
puted: 3  Black.  Com.  314;  Co.  Litt.  126,  a;  3  Steph.  Com. 
572.  Such  issues  arise :  First.  Upon  a  material  allegation 
in  the  complaint,  controverted  by  the  answer;  Second. 
Upon  new  matters  in  the  answer,*  except  an  issue  of  law  is 
joined  thereon:  Cal.  Code  C.  P.,  sec.  590;  see,  also,  N.  T. 
Code,  sec.  964;  Laws  of  Oregon,  sec.  173.  In  actions  for 
the  recovery  of  specific  real  or  personal  property,  with  or 
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T^ithoat  damages,  or  for  money  claimed  as  dae  upon  con- 
traci;,  or  as  damages  for  breach  of  contract,  or  for  injuries; 
an  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial 
is  waived,  or  a  reference  be  ordered.  In  other  cases,  issues 
of  fact  must  be  tried  by  the  court,  subject  to  its  power  to 
order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  referred 
to  a  referee:  Cal.  Code  0.  P.,  sec.  592.  They  are  made  by 
the  pleadings,  and  should  be  submitted  to  the  jury  as  thus 
made:  Bankston  v.  Farris,  26  Mo.  175;  Overton  v.  Webster^ 
Id.  332.  The  right  of  trial  by  jury  is  a  right  of  which  no 
litigant  in  a  proper  case  can  be  deprived  without  his  con- 
sent. And  if  the  court  refuses  a  demand  tor  a  jury  trial  of 
issues  of  fact,  in  an  action  at  law,  it  is  an  error  for  which  the 
appellate  court  ought  to  grant  a  new  trial,  notwithstanding 
the  issues  have  been  fairly  tried  by  the  court,  and  proper 
judgment  rendered:  Treadv)ay  v.  Wilder ^  12  Nev.  108. 

MIXED  ISSUES  OF  LAW  AND  FACT. 

9.  Where  there  are  issues  both  of  law  and  fact  to  the 
same  complaint,  the  issues  of  law  must  be  first  disposed  of: 
Cal.  Code  C.  P.,  sec.  592;  N.  T.  Code,  sec.  966;  Laws  of 
Oregon,  sec.  174.  When  there  is  both  a  demurrer  and  an 
answer  to  the  same  complaint,  the  issue  of  law  raised  by 
the  demurrer  must  be  first  disposed  of:  Brooks  v.  Douglass^ 
32  Cal.  208.  Where  the  law  applicable  to  a  case  has  been 
altered  by  the  legislature,  pending  the  action,  the  court  will 
dispose  of  issues  of  law  arising  on  a  demurrer  according  to 
the  law  at  the  time  of  the  trial  of  the  issues,  if  it  does  not 
appear  upon  the  face  of  the  complaint  when  the  action  was 
commenced:  19  N.  T.  271;  Leioia  v.  City  of  Buffalo^  29  How. 
Pr.  335. 

10.  When  the  answer  contains  legal  and  equitable  de- 
fenses, the  court  may  first  try  the  equitable  defense,  and 
refuse  plaintiff  a  jury  trial,  and  if  the  facts  warrant,  grant 
the  equitable  relief  prayed  for:  People  v.  Lafarge,  3  Cal. 
130;  Bodley  v.  Ferguson^  30  Cal.  511.  It  should  distinctly 
appear  from  the  record  that  the  equitable  defenses  were  first 
tried  and  disposed  of,  or  if  the  whole  action  and  all  the 
issues  were  tried  and  submitted  together,  the  fact  should 
appear:  MaHin  v.  Zellerbach,  33  Cal.  319.  But  the  objection 
that  an  equitable  defense  was  not  first  disposed  of,  cannot 
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be  raised  for  the  first  time  on  appeal :  Tormey  v.  Pierce^  42 
Id.  338.  Where  there  are  both  issaes  of  fact  and  of  law, 
and  the  former  have  been  first  tried,  it  will  be  presumed 
that  the  court  so  directed,  if  nothing  appears  to  show  that 
objection  was  made  at  the  time  of  trial:  Fry  v.  Bennett^  9 
Abb.  Pr.  46.  An  answer  in  forcible  detainer  which  denies 
that  defendant  '' unlawfully  entered,"  admits  the  entry,  and 
raises  an  issue  only  on  its  lawfulness:  Leroux  y.  Murdoch, 
61  Gal.  641. 

SPECIAL    ISSUES. 

11.  A  special  issue  is  one  produced  upon  a  special  plea: 
Steph.  PI.  162;  and  is  usually  more  specific  and  particular 
than  the  general  issues :  Id.  A  question  of  fact  not  put  in 
issue  by  the  pleadings,  may  be  tried  by  a  juiy,  upon  an 
order  for  the  trial,  stating  distinctly  and  plainly  the  ques- 
tion of  fact  to  be  tried;  and  such  order  is  the  only  authority 
necessary  for  a  trial:  Oal.  Code  C.  P.,  sec.  309.  The  court 
piay  direct  an  issue  to  be  framed  upon  the  pleadings  and 
submitted  to  the  jury:  Curtis  v.  Sutter,  15  Cal.  263.  But  it 
is  not  a  matter  of  right  in  equity  cases :  MoffaU  v.  Moffatt,  10 
Bosw.  468;  17  Abb.  Pr.  4;  McCarty  v.  Edwards,  24  How. 
Pr.  236.  And  such  special  issues  framed  by  the  court  ac- 
cording to  chancery  practice  may  be  tried  by  a  jury  in 
equity  cases:  Brewster  v.  Bours,  8  Cal.  505.  But  where 
several  defenses,  some  legal  and  some  equitable,  are  inter- 
posed, it  is  irregular  for  the  court  to  frame  special  issues 
involving  all  these,  and  submit  them  together  to  a  jury: 
Wtb^  V.  Marshall,  19  Cal.  447. 

12.  When,  upon  the  coming  in  of  the  report  of  an  audi- 
tor, either  party  desires  to  try  the  case  by  a  jury,  if  there 
has  not  been  an  issue  of  fact  joined  between  the  parties, 
suitable  issues  should  be  made  up  under  the  direction  of 
the  court:  Brewer  v.  Eyndman,  18  N.  H.  9.  The  proper 
mode  of  making  up  such  an  issue  is  for  the  party  having  the 
affirmative  to  file  an  allegation  of  the  facts  which  he  asserts, 
and  for  the  other  party  to  traverse  it.  It  is  not  a  proper 
course  for  a  party  to  traverse  the  conclusions  of  the  auditor: 
Id.  When,  in  a  suit  on  a  promissory  note,  one  of  the  is- 
sues is  whether  or  not  the  plaintiff  is  the  owner  and  holder, 
and  special  issues  are  submitted  to  the  jury,  which  do  not 
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constittite  a  defense  if  the  plaintiff  is  snch  owner  and  holder, 
and  the  jury  find  on  the  special  issues  only,  it  is  error  to 
render  judgment  for  the  plaintiff,  until  there  is  a  finding  on 
the  issue  of  ownership:  Kiel  v.  Beay,  50  Cal.  61. 

QUESTIONS  WHICH  RAISE  AN  ISSUE  OP  LAW. 

13.  Account. — What  constitutes  an  account  stated,  is  a  question  raising 
an  issue  of  law:  Lochoood  v.  Thome,  1  Kern,  170. 

14.  Advene  Possession. — The  facts  to  establish  adverse  possession  are 
to  be  found  by  the  jury,  but  what  constitutes  adverse  possession  is  a  question 
of  law:  Macklot  v.  DubreuU,  9  Mo.  473;  Bowie  v.  BraJie,  3  Duer,  35;  Jackson 
V.  Walker^  7  Cow.  637;  Munro  v.  Merchant,  26  Barb.  383. 

15.  Agreement. — Whether  letters  which  have  passed  between  parties 
constitute  an  agreement:  Luekhart  v.  Ogden,  30  Cal.  547.  Whether  an  agree- 
ment between  parties  amounts  to  an  extension  of  time  for  the  performance  of 
a  former  contract  between  them,  and  if  so,  what  time,  are  questions  of  law 
for  a  court,  and  not  of  fact  for  a  jury:  Id. 

16.  Assignment — The  legal  effect  of  an  assignment:  Goodrich  v.  Dotons, 
6  Hill,  438;  Sheldon  v.  Dodge,  4  Den.  217;  Cunningham  v.  Freeborn,  11  Wend. 
240;  of  a  chattel  mortgage:  Spies  v.  Boyd,  1  E.  D.  Smith,  445:  Edgell  v. 
Hart,  9  N".  Y.  213,  are  questions  of  law. 

17.  Carelessness. — ^What  facts  and  circumstances  constitute  evidence  of 
carelessness:  Oerke  v.  Cal.  Steam  Nav,  Co,,  9  Cal.  251. 

18.  Compliance. — ^Whether  one  claiming  a  discharge  in  insolvency  has 
strictly  complied  with  the  provisions  of  the  insolvent  act,  is  a  question  of 
law:  ScMoss  v.  His  Creditors,  31  Cal.  201. 

19.  Contract. — Whether  a  contract  has  been  rescinded  or  not,  as  whether 
the  undisputed  acts  of  parties  amount  to  a  rescission:  Healy  v.  Utley,  1  Cow. 
345;  or  its  construction:  Thomas  v.  Dickinson,  23  Barb.  431,  and  the  validity 
and  effect  of  a  contract,  are  questions  raising  an  issue  of  law:  Chapin  v.  Pot* 
ter,  I  Hilt.  366.  But  when  the  meaning  is  to  be  judged  by  facts  aliunde,  it 
is  a  question  for  the  jury:  Gardner  v.  Clark,  17  Barb.  538. 

20.  Dne  Diligence. — Due  diligence  is  sufficiently  defined  to  enable  courts 
to  determine  whether  any  given  state  of  facts  is  sufficient  to  constitute  it 
or  not:  Opfiir  Co,  t.  Carpenter,  4  Nev.  534;  see  Carroll  v.  Upton,  3  Comst. 
272. 

21.  Bvidence. — Admissibility  of  evidence  is  a  question  for  the  court: 
Peopk  V.  Glenn,  10  Cal.  32;  Gould  v.  Weed,  12  Wend.  12;  compare  Larue 
V.  Rowland,  7  Barb.  107;  see,  also,  Harris  v.  Wilson,  7  Wend.  57.  Or  of  a 
witness  objected  to  for  interest:  Tahor  v.  Staniels,  2  CaL  240.  Or  whether 
a  witness  is  competent:  Reynolds  v.  Lounsbury,  6  Hill,  534;  Scherp/y.  Szad- 
taky,  1  Abb.  Pr.  366;  Prall  v.  Hinchman,  6  Duer,  351.  Or  whether  a  paper 
is  proper  to  be  read:  TiUou  v.  Clinton  and  Essex  Mut,  Ins.  Co,,  7  Barb.  564. 
Whether  evidence  offered  tends  in  any  respect  to  make  out  fraud :  Gage  v. 
Parker,  25  Barb.  141;  Ei-win  v.  Voohees,  26  Id.  127.  In  slander,  if  there  is 
no  dispute  as  to  the  facts,  the  question  whether  the  testimony  given  by  plaint- 
iff was  material  to  the  point  in  issue:  Power  v.  Price,  16  Wend.  450. 
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22.  Fraud.  — Wlien  there  Ib  no  dispute  upon  the  facta,  and  the  law  upon 
those  facts  declares  a  transaction  fraudulent,  it  is  not  a  question  for  the  jury: 
Chenery  v.  Palmer,  6  CaL  119;  Sturtevant  v.  Ballard,  9  Johns.  337;  Jamings 
V.  Carter,  2  Wend.  446;  Oage  v.  Parker,  26  Barb.  141;  Erwin  v.  Voohees,  26 
Barb.  127;  EdgeU  v.  Hart,  9  N.  Y.  213. 

23.  Qrant. — ^The  construction  of  the  terms  of  a  grant:  Frier  ▼.  Jackmm,  8 
Johns.  495;  as  to  the  validity  and  effect  of  a  Mexican  grant:  Seaioard  t. 
Malotte,  15  Cal.  304;  as  to  its  loss  and  contents:  Id. ;  as  to  the  effect  of  mesne 
conveyance  through  which  plaintiff  claimed  under  the  grant;  Id. ;  if  there  is 
no  dispute  about  the  facts,  the  question  what  premises  are  embraced  by  the 
terms  of  the  instrument  are  questions  for  the  court:  St,  John  v.  Bumpsiead^ 
17  Barb.  100. 

24.  Ihsiiranoe. — ^Whether  preliminaiy  proofs  of  loss  of  vessel  are  suffi- 
cient to  satisfy  requirements  of  policy,  and  whether  facts  shown  amount  to  a 
waiver  of  defects  in  the  proofs,  are  questions  for  the  court:  Miller  v.  Eagle 
Life  and  Health  Ins,  Co.,  2  K  D.  Smith,  268;  see  notes,  58,  76. 

25.  Judgment. — ^Whether  a  judgment  was  properly  entered  {Leese  v. 
Clark,  28  Cal.  26)  is  a  question  of  law,  but  the  issue  nul  tiel  record  is  for  the 
jury:  Fasnacht  v.  Stehn,  53  Barb.  650;  6  Abb.  Pr.  (N.  S.)  338. 

226.  Jurisdiotlon. — Whether  the  proceedinj;^  of  the  probate  court  showed 
jurisdiction  to  make  certain  orders,  is  a  question  of  law:  Seaward  v.  Mahtte, 
15  Cal  304. 

27.  Libel. — ^Whether  the  article  is  libelous  on  its  face,  is  a  question  for 
the  court:  MaUhewa  v.  Beach,  5  Sandf.  256.  But  whether  the  language  is 
capable  of  bearing;  the  meaning  assigned  by  the  court,  or  whether  the  meaning 
is  truly  assigned  to  the  language,  is  for  the  jury:  Blagg  v.  Sturt,  10  Q.  B. 
899;  Broome  v.  Oosden,  1  C.  B.  728;  BarreU  v.  Long,  3  House  of  Lords  Csa. 
395. 

28.  Mining  Lawe. — The  construction  of  mining  laws,  when  introduced 
in  evidence,  is  a  question  for  the  court:  Fairbanks  v.  Woodhouse,  6  Cai  433. 

29.  Negligence. — Where  facts  are  ascertained,  whether  they  amount  to 
negligence:  Dascomb  v.  Buffalo  and  State  Line  R,  R,  Co,,  27  Barb.  221; 
Steves  V.  Oswego  and  Syracuse  R,  R.  Co,,  18  N.  Y.  422;  Maekey  v.  N,  Y. 
Cent,  R.  R,  Co,,  27  Barb.  528;  Brooks  v.  Bt^fcUo  and  Niagara  R,  R,  Co.,  27 
Barb.  532;  Brendell  v.  Buffalo  State  Line  R.  R.  Co,,  Id.  534. 

30.  New  Promise. — ^Where  the  facts  are  undisputed,  it  is  for  the  court 
to  determine  whether  a  sufficient  promise  has  been  made  to  take  the  case  out 
of  the  statute:  Clarke  v.  Butcher,  9  Cow.  674. 

31.  Notice. — The  sufficiency  of  the  notice  of  the  dishonor  of  a  note» 
where  there  is  no  dispute  about  the  facts,  is  a  question  of  law:  Cayuga  Co, 
Bank  v.  Warden,  2  Seld.  29;  Farmers*  Bank  v.  Vail,  21  N.  Y.  487.  So,  the 
question  whether  the  notice  was  given  within  a  reasonable  ilhne:  Bryden  v. 
Bryden,  11  Johns.  187;  Tindal  v.  Brown,  1  T.  R.  167;  Scheibel  v.  Fairhaim^ 
1  Bos.  &  Pul.  388.  Or,  whether  the  holder  used  due  diligence  to  find  the 
drawer  or  indorser:  Bank  qf  Utica  v.  Bender,  21  Wend.  643;  Spencer  v.  Bank 
qfSalina,  3  Hill,  520.  So,  whether  a  written  notice  of  protest  is  sufficient  in 
terms  to  charge  an  indorser:  Remer  v.  Downer,  23  Wend.  620;  Ransom  v. 
Mack,  2  Hill,  587;  DoU  v.  OoUl,  5  Barb.  490;  Cook  v.  LUchfield,  9  N.  Y. 
279;  see  post,  note  64. 
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Z2.  PartieB. — ^Tbe  question  as  to  proper  parties  plaintifif  is  a  question  of 
law:  Seaward  v.  McUoUe,  15  CaL  304. 

33.  Faxtnerabip. — If  facts  are  undisputed,  the  question  of  partnership  is 
for  the  court:  Oumpston  y.  MeNair,  1  Wend.  457;  see  post,  note  65. 

34.  Probable  Cause,  Reasonable  Cause. — ^Are  questions  of  law:  1  T. 
R.  542;  1  Gale  &  D.  504;  Bulkeley  v.  KetaUas,  2  Seld.  884;  Carpenter  v. 
SKtlden,  6  Sandf.  77;  Gordon  v.  Upham,  4  E.  D.  Smith,  9;  WMheim  y. 
Sichel,  1  Hilt.  45;  Bulkeley  y.  SmUh,  2  Duer,  261;  Beswm  y.  Southard,  10  N. 
Y.,  236;  McCorrnkk  v.  Siswn,  7  Cow.  715;  Pangbum  y.  Bull,  1  Wend.  345; 
MaHen  y.  Deyo,  2  Id.  424;  HaU  y.  Suydam,  6  Barb.  83;  Stevens  y.  Lacour, 
10  Id.  62.  Plrobable  cause  is  a  mixed  question  of  ]&w  and  fact:  see  Potter  y. 
Stale,  8  CaL  217;  Orant  y.  Moore,  29  CaL  644;  Brandt  y.  Higgina,  10 
Mo.  728. 

35.  Receipt. — The  facts  being  undisputed,  and  no  fraud  shown,  the 
question  of  the  effect  of  a  receipt,  as  establishing  an  accord  and  satisfaction, 
is  a  question  of  law:   Vedder  y.  Vedder,  1  Den.  257. 

36.  Waste. — Whether  the  question,  what  amounts  to  a  waste,  is  a  ques- 
tion of  law  or  fact:  Jackson  y.  Brovmson,  7  Johns.  227;  Cooper  y.  Slower,  9 
Id.  331;  Jackson  y.  Tibbitts,  3  Wend.  341;  Kidd  y.  Dennison,  6  Barb.  9; 
McGregor  y.  Brown,  10  N.  Y.  114. 

37.  Written  Instrument. — That  a  written  instrument  is,  or  is  not,  a 
mortgage:  Fairbanks  y.  Bloomfield,  2  Duer,  353;  the  legal  effect  of  written 
documents:  Carpentier  y.  Thirston,  24  CaL  268;  are  questions  of  law. 

QUESTIONS   WHICH  RAISE  AN  ISSUE  OP  FACT. 

38.  Abandonment. — When,  in  ejectment  on  prior  possession,  abandon- 
ment is  pleaded,  and  eyidence  on  it  is  introduced,  the  question  of  adyerse 
possession  is  for  the  jury:  Roberts  v.  linger,  30  CaL  676;  Jackson  y.  Joy,  9 
Johns.  102.  So  of  mining  claims:  Warring  y.  Crow,  11  Cal.  371.  So  whether 
an  abandonment  of  insured  yessel  is  accepted  or  not:  Bell  y.  Smith,  2  Johns. 
98. 

39.  Appuxtenanoes. — What  are  appurtenances  of  a  steamboat  is  a  ques- 
tion of  fact  for  the  jury:  Anus  v.  St,  Bt.  ** Louisa,"  9  Mo.  621. 

40  Assent. — ^Whether  a  party  has  assented  to  acts  of  the  sheriff:  Moore 
V.  WesterveU,  2  Duer,  59.  So,  knowledge  or  assent,  generally,  is  a  question 
of  fact:  Weaver  y.  Page,  6  Cal.  681;  Bensley  y.  Atvrill,  12  Id.  231;  see  post, 
note  75. 

41.  Baggage. — ^Whether  articles  of  a  doubtful  character  are  to  be  deemed 
as  baggage,  is  a  question  of  fact:  Cfrant  y.  Newton,  1  E.  D.  Smith,  95. 

42.  Bill  of  Exchange. — That  a  bill  was  presented  for  payment,  and  pay- 
ment demanded,  is  a  question  of  fact:  Graham  y.  Machado,  6  Duer,  514. 

43.  Compensation. — In  a  suit  for  seryices  rendered,  whether  such 
lerrices  were  intended  to  be  gratuitious,  is  a  question  for  the  jury:  Pendleton 
y.  Empire  Stone  Dressing  Co.,  19  N.  Y.  13. 

44.  Compulsion. — The  question  of  compulsion  in  the  ejection  of  a  pas- 
senger from  a  railroad  car  is  one  for  the  jury*  Klme  y.  C.  P.  B.  R,  Co.,  37 
CaL  400;  S.  C,  39  Id.  687. 
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45.  Convenlon. — The  time  of  the  convenion:  Hyde  v.  Stone^  9  Cow.  230; 
80,  on  the  amonnt  of  damages  in  action  for  the  detention  of  penonal  property: 
BartUt  y.  IlogdeUf  3  CaL  55,  are  qnestiona  for  the  jury. 

46.  Custom. — Whether  such  a  cnatom  existed  or  not  is  a  question  of  fact: 
Panaud  v.  Jones,  1  Cal.  500. 

47.  Death  of  Partias. — ^Where  the  death  of  one  of  the  defendants  is  pat 
in  issue  hy  the  pleadings,  it  should,  like  every  other  issue  of  fact»  be  left  to 
the  jury:  Fowler  y.  Houston,  1  Ney.  469. 

48.  Dedication. — ^What  amounts  to  a  dedication  of  homestead  is  a  ques« 
tion  of  fact:  Cook  y.  McChristian,  4  Cal.  23.  So  of  the  dedication  of  land  for 
a  street:  Harding  v.  Jasper,  14  Cal.  648;  see  Alenumy  y.  PeUUuma,  38  CaL 
553. 

49.  Delivery  of  Gk>odfl. — ^Whether  absolute  or  conditional,  is  a  question 
of  fact:  HoughUding  y.  Ball,  19  Mo.  84;  FUeman  y.  McKean,  25  Barb.  474; 
Downer  y.  Thompson,  6  Hill,  208. 

50.  Description  of  Iiand — ^Whether  the  land,  as  described  in  the  deed 
given  in  evidence,  is  the  same  as  that  described  in  the  plaintiff's  declaration, 
IB  a  question  for  the  jury:  Lawless  y.  Newman,  5  Mo.  236;  Newman  v.  Law^ 
less,  6  Id.  279.  So,  where  parol  evidence  is  resorted  to,  to  identify  the  calls 
of  a  survey,  the  facts  must  be  found  by  the  jury:  OU  v.  Soulard,  9  Ma  573. 

51.  Diligence  and  Care  is  a  question  of  fact  for  the  jury:  Bichmond  v. 
Sac  VaL  B,  B,  Co.,  18  CaL  351.  Ordinary  care:  Amyar  v.  Aslor,  6  Cow. 
267. 

52.  Election  or  Intention  is  a  question  of  fact  for  the  jury:  CUJt  v.  WhUe^ 
2  Rem,  538;  Moss  v.  Biddle,  5  Cranch,  351;  Griffin  v.  CransUm,  1  Bosw.  281; 
Miller  v.  The  People,  5  Barb.  203;  20  Barb.  549;  24  N.  Y.  12. 

53.  evidence. — ^The  weight  of  evidence  is  a  question  for  the  jury:  Bat- 
tersby  v.  Abbott,  9  CaL  565;  Winston  v.  Wales,  13  Mo.  569;  Id.  607;  Van  Ness 
v.  Packard,  2  Pet.  138;  People  v.  Dick,  32  Cal.  213;  Same  Parties,  34  CaL 
663;  Tuttle  v.  Buck,  41  Barb.  417.  Whether  evidence  is  sufficient  to  prove 
execution  of  a  bond:  Hicks  v.  Chouteau,  12  Mo.  341.  It  is  for  the  juiy,  and 
not  the  court,  to  construe  the  meaning  of  an  ambiguous  reply  to  a  question 
in  a  deposition:  Marine  Ins,  Co,  qfAlex.  v.  Young,  5  Cranch,  187. 

54.  FiJEtnres. — ^Whether  personal  property  has  been  annexed  to  the  free- 
hold,  or  whether  it  was  so  annexed  for  the  purposes  of  trade  only,  is  a  ques- 
tion of  fact:  Hovey  v.  Smith,  1  Barb.  372. 

55.  Foreign  Law. — What  is  the  law  of  a  foreign  country,  is  a  question  of 
fact:  Western  v.  Genesee  Mutual  Insurance  Company,  12  N.  Y.  258. 

56.  Fraud. — Actual  fraud  is  always  (CaL  Civ.  Code,  sec.  1574)  a  question 
of  fact:  Seaman  v.  Mariani,  1  CaL  336;  BiUings  v.  BiUings,  2  CaL  107;  Ford 
v.  Chambers,  19  Id.  143;  Wellington  v.  Sedgwick,  12  Cal.  469.  Whether 
omission  to  change  possession  under  sale  or  mortgage  of  chattels  was  with 
fraudulent  intent:  Prentiss  v.  Slack,  I  Hill,  467;  Butler  v.  Van  Wyck,  Id. 
438;  Smith  v.  Acker,  23  Wend.  653;  Stewart  v.  Slater,  6  Duer,  83;  Gardner 
V.  McEwen,  19  N.  Y.  123;  Groat  v.  Bee^,  20  Barb.  26;  compare  Edgell  v. 
Hart,  9  N.  Y.  213.  The  question  whether  a  mortgage  given  for  a  greater 
sum  than  is  due  was  given  in  gbod  faith,  both  for  a  present  indebtedness,  and 
to  secure  future  advance  to  be  made,  is  one  of  fact  for  the  jury,  under  proper 


QUESTIONS  OF  FACT.  233 

instnictions  from  the  court:  TuUy  v.  ffcxrhe,  35  OaL  302.  It  is  only  on  proof 
of  a  good  consideration  that  the  cause  goes  to  the  jnry  on  the  question  of 
fraud  in  fact:  Allen  ▼.  Cowan,  28  Barb.  99.  In  an  action  to  obtain  chattels 
purchased  at  a  sale  on  execution,  the  questions,  whether  there  was  an  intent 
to  defraud  creditors;  whether  the  property  was  in  view  of  the  bidders;  whether 
it  was  offered  in  judicious  lots,  are  questions  of  fact:  Bruce  v.  ^Vesterveltf  2  E. 
D.  Smith,  440.  Whether  the  transfer  of  the  interest  of  a  partner  to  his  co- 
partner was  made  with  intent  to  defraud  creditors:  Griffin  y.  Cranston,  1 
Bosw.  281.  Fraud  in  the  procurement  of  an  entry  of  land  in  a  contest  be- 
tween two  claimants  from  the  United  States:  Waller  v.  Von  Phut,  14  Mo.  84, 
are  questions  of  fact. 

57.  Grant. — The  question  what  premises  are  embraced  in  a  grant  de- 
pending on  evidence  outside  the  grant,  identity  of  landmarks  referred  to  is 
for  the  jury:  Frier  v.  Jackson,  8  Johns.  495;  see  ante,  note  60. 

57.  loBtigation  and  Request  are  questions  of  facts:  Ives  v.  Humphreys, 
I  E.  D.  Smith,  200. 

58.  Insurance. — ^Whether  circumstances  not  communicated  to  the  in- 
surer, on  application  for  a  policy,  were  material  to  the  risk,  and  necessary  to 
be  communicated:  Firemen* s  Ins,  Co,  v.  Walden,  12  Johns.  513;  Livingston  v. 
Dtlafitld,  1  Id.  622;  Burritt  v.  Saratoga  Co.  Mut,  Ins,  Co,,  6  Hill;  188;  Gates 
V.  Madison  Co,  Mut,  Ins,  Co,,  2  N.  Y.  43;  the  length  of  time  usual  for  a  ves- 
sel to  perform  a  voyage:  Mackay  v.  Bhinelander,  1  Johns.  Cas.  408;  whether 
vessel  was  lost  within  the  time  fixed  in  the  policy:  Brown  v.  Neilson,  1  Cai. 
525;  whether  the  preliminary  proofs  were  furnished  of  the  loss,  or  whether 
the  acts  were  done  which  are  relied  on  as  constituting  a  waiver  of  defects  in 
the  proofs:  Milter  v.  Eagle  Life  and  Health  Ins,  Co,,  2  £.  D.  Smith,  268; 
whether  erecting  additional  buildings  increases  the  risk:  Cfrant  v.  Howard 
Ins,  Co,,  5  Hill,  10;  whether  keeping  a  small  quantity  of  tow  in  a  building 
amounts  to  using  it  for  storing  flax:  Hynds  v.  Schenectady  Co,  Mut,  Ins,  Co,, 
16  Barb.  119;  affirmed  in  11  K.  Y.  664;  are  questions  for  the  jury:  See  ante, 
notes  24,  38:  post,  note  76. 

59.  IifbeL — The  truth  of  a  libel  is  a  question  for  the  jury:  King  v.  Boot, 
4  Wend.  113.  Whether  or  not  libelous  article  is  applicable  to  the  plaintiff: 
Oreen  v.  Telfair,  20  Barb.  11.  The  true  interpretation  of  an  ambiguous  libel 
is  a  question  for  the  jury;  but  if,  upon  an  examination  of  the  whole  writing 
and  comparison  of  its  different  parts,  it  appears  to  admit  of  no  just  construc- 
tion except  one  injurious  to  the  plaintiff,  its  meaning  is  to  be  determined  by 
the  court:  9  Bam.  &  C.  643;  10  Id.  472;  5  Johns.  211;  Lewis  v.  Cliapman,  16 
K.  Y.  369;  see  ante,  note  27. 

60.  Malice  is  a  question  of  fact  for  the  jury:  Porter  v.  Scale,  8  Gal.  217; 
BuUceley  v.  Smith,  2  Duer,  261. 

61.  Necessaries. — ^Necessaries  or  not  necessaries  may  be  a  mixed  ques- 
tion of  law  and  fact:  Wharton  v.  McKenzie,  5  Q.  B.  606.  But  what  consti- 
tutes necessary  furniture  is  a  question  of  fact  for  the  jury:  Wilson  v.  KUis,  1 
Denio^  462. 

62.  Negligence — ^Where  facts  are  disputed  the  question  of  negligence  is 
for  the  jury:  Bichmond  v.  Sac,  Val  B,  B,  Co.,  18  Cal,  351;  Oldjield  v.  N,  Y, 
(k  Harlem  B.  B,  Co,,  3  E.  D.  Smith,  103;  Bernhardt  v.  Bensselaer  B,  B,  Co., 
23  How.  Pr.  166;  Buckingham  v.  Payne,  36  Barb.  81;  Mangam  v.  Brooklyn 
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H.  B,  Co.,  Id.  237;  Foot  v.  WUweU,  14  Johns.  304;  Moore  t.  WetUneU^  21 
K.  Y.  103;  see  antet  note  29. 

63.  Nuisance. — ^Whether  obstructions  amount  to  a  nuisance:  OwUer  ▼. 
Oeary,  1  CaL  467;  Blanc  v.  Klumphe,  29  Id.  156;  CUy  of  San  FrancUoo  v. 
Clarh,  I  Id.  386;  but  see  9  Abb.  Pr.  1;  18  How.  Pr.  181;  Broum  y.  Mohawk  A 
Hudson  B.  B  Co.,  How.  App.  Cas.  62,  66.  In  an  action  for  obstructing  access 
to  plaintifiTs  lot,  the  question  whether  the  obstruction  was  carried  to  an  on- 
neoessary  or  unreasonable  degree,  or  was  continued  for  an  unreasonable  length 
of  time,  are  questions  of  fact:  St,  John  v.  Mayor  of  N.  Y.,  6  Duer.  315.  But 
the  question  of  a  flagrant  nuisance  is  a  mixed  question  of  law  and  fact:  HarU 
V.  Long  Island  B,  B.  Co.,  13  Barb.  647,  657. 

64.  Notice. — Whether  notice  has  been  served  or  not:  Jackson  v.  Living^ 
ston,  3  Johns.  455.  Whether  a  notice  referred  to  the  same  note,  and  was  so 
understood  by  the  indorser:  Beedy  v.  Seixas,  2  Johns.  Cas.  337;  Ontario  Bank 
V.  Petrie,  3  Wend.  456;  Bank  of  Bochester  v.  Gould,  9  Id.  279.  Whether  in- 
dorser was  misled:  McKnvgJU  v.  Lewis,  5  Barb.  681;  see  Clark  y.  Dearborn,  6 
Duer.  309,  are  questions  of  fact.     See  ante,  note  31. 

65.  Partnership.  — ^Whether  a  partnership  existed,  what  must  be  the  firm 
name,  and  whether  note  was  given  for  partnership  transactions,  are  qnestiofns 
for  the  jury!  Drake  v.  Ebcyn,  1  CaL  184.  So  of  notice  of  dissolution  of  part- 
nership: Babe  v.  WeUs,  3  Cal.  151;  TreadweU  v.  Wells,  4  Id.  260;  see  anie, 
note  33. 

66.  Payment. — ^Whether  acceptance  of  a  part  payment  is  intended  by 
the  creditor  to  be  in  full  or  not:  Pierce  v.  Pierce,  25  Barb.  243.  Where  there 
is  a  conflict  of  evidence,  the  question  whether  a  note  was  received  in  pay- 
ment: Atlantic  Fire  and  Marine  Ins.  Co.  v.  Boies,  6  Duer,  583;  Johnson  v. 
Weed,  9  Johns.  310.  Whether  money  forwarded  to  acceptor  by  indorsee, 
through  drawer,  was  intended  as  a  payment  so  as  to  discharge  acceptor.  Bean 
V.  Canning,  2  E.  D.  Smith,  419;  whether  a  promissory  note  was  received  as 
payment,  Myatts  v.  Bell,  41  Ala.  222,  are  questions  for  the  jury. 

67.  Pre-emption. — ^Whether  acts  have  been  performed  giving  a  person 
the  rights  of  pre-emption  is  a  question  of  fact:  Megerle  v.  Ashe,  33  Cal.  74 
See,  also,  Toland  v.  Mandell,  38  Id.  30. 

68.  Principal  and  Agent. — ^Whether  the  credit  was  given  to  the  agent 
or  his  principal  is  a  question  of  fact  for  the  jury:  Hovey  v.  Pitcher,  13  Mo. 
191.  Whether  an  agent  acted  within  the  scope  of  his  authority  is  a  question 
of  fact:  Taylor  v.  Labeaume,  14  Mo.  572;  McMorrisY.  Simpson,  21  Wend. 
610.  Where  goods  were  sent  by  a  commission  merchant  to  agents,  it  is 
for  the  jury  to  decide  whether  such  agents  were  the  agents  of  the  commis- 
sion merchant  or  the  owner  of  the  goods:  Ponieroy  v.  Sigerson,  22  Mo.  177. 
The  authority  of  an  agent  {Thurman  v.  WeUs,  18  Barb.  500,)  is  a  question 
for  the  jury. 

69.  Prior  Appropriation. — Priority  in  the  appropriation  of  water  is  a 
question  of  fact  for  the  jury:  Weaver  v.  Eureka  Lake  Co.,  15  CaL  274. 

70.  Prior  Possession.— The  question  as  to  whether  a  settler  on  the 
piiblic  land  has  proceeded  with  reasonable  diligence  to  follow  up  his  location 
with  the  necessary  improvements,  so  as  to  recover  against  a  subsequent  pos- 
sessor, is  a  question  of  fact  for  the  jury:  Staininger  v.  Andrews,  4  Nev.  59; 
Sharon  v.  Davidson,  Id.  416;  see  anie,  note  67. 
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71.  Private  Way. — Wliether  the  change  in  a  private  way  was  by  agree- 
ment or  not,  and  whether  it  was  to  be  permanent,  are  qnestiona  of  fact: 
HamiUon  v.  WliUe,  4  Barb.  60,  affirmed,  5.  N.  Y.  9. 

72.  Froliibited  Sale.— Whether  a  sale  was  made  in  good  faith  or  was  an 
inTaaion  of  a  prohibiting  statute,  is  a  question  of  fact:  Baker  v,  Jiichardson, 
1  Cow.  77;  SuycUinY,  Morris  Canal  and  Banking  Co.f  6  Hill,  217. 

73.  Reasonable  Search. — ^Whether  or  not  reasonable  search  has  been 
made  for  lost  document  is  a  question  of  fact:  Clark  y.  Ototns,  18  N.  Y.  435. 

74.  Reasonable  Use. — Beasonableness  of  the  use  of  water  is  a  question 
for  the  jury:  6  Barr.  32;  Esmond  v.  Chew,  16CaL  143;  Thomas  v.  Brackney, 
17  Barb.  654. 

75.  Reputed  O^mership  is  a  question  of  fact  for  the  jury:  Edvoards  v. 
SeoU,  1  M.  kO,y  962;  2  Sc.  N.  R.  266. 

76.  Sale. — Whether  a  sale  was  completed  or  not,  is  a  question  for  the 
jury:  De  Bidder  v.  McKnighi;  13  Johns.  294.  Also,  whether  a  party  assented 
to  a  sale  under  execution  where  property  was  sold  of  which  he  was  joint 
owner:  Fiero  v.  Betts,  2  Barb.  633;  see  ante,  note  40. 

77.  Seaw^orthy  or  Not  is  a  question  of  fact  for  the  jury:  Sherwood  v. 
Buggies,  2  Sand.  55;  Patrick  v.  HalleU,  1  Johns.  241;  Clifford  v.  Hunter,  3 
Car.  &  P.  16;  Walsh  v.  WasL  Mar.  Ins,  Co,,  32  N.  Y.  427. 

78.  Special  Agreement. — ^Whether  there  was  a  special  agreement  by 
which  the  original  demand  sued  on  was  extinguished  by  note  or  receipt  in 
full  is  a  question  of  fact:  Stm,  Bt,  CliarloUe  v.  Hammond,  9  Mo.  58. 

79.  Trespass. — ^Where  possession  is  proved,  it  is  for  the  jury  to  determine 
whether  acts  of  the  defendant,  of  which  evidence  is  given,  amount  to  a  tres- 
pass: Perry  v.  Block,  1  Mo.  484.  The  amount  of  damages  in  actions  of  tres- 
pass is  a  question  of  fact  for  the  jury:  Drake  v.  Palmer,  4  Cal.  11. 

80.  Warranty. — The  question  whether  words  used  by  a  seller  of  chattels 
amounts  to  a  warranty:  JJuffee  v.  Mason,  8  Cow.  25;  Bogers  v.  Ackerman,  22 
Barb.  134.  Whether  defect  in  the  property  sold  was  greater  than  that  ex- 
cepted in  the  vendor's  warranty:  Wade  v.  ScoU,  7  Mo.  509.  Sound  or  un* 
Bound  is  a  question  of  fact:  Leitis  v.  Peake,  7  Taunt.  153. 

81.  Written  Instruments. — ^It  is  the  province  of  the  court  to  construe 
written  instruments,  but  where  they  are  adduced  as  containing  evidence  of 
facts,  the  jury  are  authorized  to  draw  such  inferences  from  them  as  they 
may  deem  warranted:  Primm  v.  Haren,  27  Mo.  205.  The  construction  and 
true  interpretation  of  commercial  correspondence  may,  under  proper  circum- 
stances, be  left  to  the  jury:  Fagin  v.  Connoly,  25  Mo.  94.  Or  when  an  un- 
dated instrument  was  made:  Coons  v.  Chambers,  1  Abb.  Pr.  165.  It  is  for 
the  jury  to  determine  whether  the  note  tendered  in  part  payment  for  a  horse 
was  the  note  understood  and  intended  by  the  parties  in  their  contract:  Fen* 
ton  V.  Perkins,  3  Mo.  23,  144.  Whether  an  indorsement  on  a  note  has  been 
erased:  Swan  v.  0^ Fallon,  7  Mo.  231.  Whether  an  alteration  appearing  upon 
the  face  of  an  agreement  was  made  before  or  after  its  execution:  Pringle  v. 
Chambers,  1  Abb.  Pr.  58:  Maybee  v.  Snifen,  2  E.  D.  Smith,  1.  The  question 
of  the  identity  of  a  written  instrument  is  for  the  jury:  Jackson  v.  Belts,  6 
Cow.  377;  Bavik  qf  Cape  Fear  v.  Qomez,  Id.  435. 
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QUESTIONS  WHICH  RAISE  A  MIXED  ISSTJE  OF  LAW  AND  FACT. 

82.  AsBOClatloxi. — That  the  company  was  illegally  associated  is  a  mixed 
question  of  law  and  fact:  Raruiford  v.  Copeland,  6  Adol.  &  R  482. 

83.  Delivery  and  Cliange  of  Poesessioii.—  Vance  v.  Boynton,  8  Cal. 
554. 

84.  Insolvency. — The  question  of  the  insolvency  of  the  maker  of  a 
promissory  note,  not  negotiable  under  the  statute,  in  suit  against  the  indor- 
ser:  Pococke  v.  Blount,  6  Mo.  338. 

85.  New  PromiBe. — Where  there  is  a  dispute  as  to  the  facta,  whether  a 
sufficient  promise  has  been  made  to  take  the  case  out  of  the  statute:  Clarke 
V,  Jhdcher,  9  Cow.  674. 


CHAPTEB  n. 

TRIAL  IN  GENERAL. 

1.  After  the  complaint  and  answer  are  filed  in  the  action, 
and  all  demurrers,  motions  to  strike  oat,  to  amend  the  com- 
plaint or  answer,  and  all  other  incidental  motions  are  dis- 
posed of,  the  cause  is  at  issue,  and  ready  for  trial.  All 
actions  are  tried  in  one  of  three  ways:  First.  If  it  be  an 
action  at  law,  and  a  jury  is  not  waived,  it  will  be  tried  by  a 
jury;  Second.  All  equity  actions  are  tried  by  the  Court; 
Third.  Trial  by  referee,  which  is  generally  done  by  consent 
of  counsel,  and  order  of  reference  being  made  in  pursuance 
of  such  consent:  See  Cal.  Code  C.  P.  sec.  592. 

2.  It  is  not  within  the  scope  of  this  work  to  go  beyond 
the  plain  letter  of  the  law  relative  to  any  matter  of  pleading 
or  of  practice.  Yet  the  question  of  properly  and  safely 
trying  causes  is  one  of  much  importance.  Experience  has 
taught  the  profession  that  there  are  really  but  two  avenues 
open  for  success  at  the  bar,  relative  to  the  practice  of  the 
law;  the  one  is  to  get  correctly  into  court,  the  other  is  to  get 
safely  out  of  court.  In  other  words,  one  is  to  draw  the 
pleadings  correctly,  and  the  other  to  properly  present  the 
facts  of  the  case,  and  preserve  all  the  legal  rights  of  the 
party  represented  in  the  course  of  the  trial. 

3.  In  either  branch,  the  evidence  of  success  is  the  re- 
sult. By  result  is  meant  the  final  result;  for  it  is  one  thing 
to  win  a  cause,  and  quite  another  thing  to  win  it  and  yet 
keep  the  record  free  from  error,  so  that  on  appeal  the  judg- 
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ment  below  will  not  be  reversed.  Bemote  as  well  as  imme- 
diate consequences  must  be  guarded  against.  He  who  tries 
his  cause  with  the  sole  idea  of  gratifying  the  prejudices  of 
listening  friends,  or  of  tickling  the  ears  of  unlearned  jurors, 
often  in  the  end  loses  what  a  more  careful  and  less  ornate 
display  might  have  secured  to  his  client. 

DUTIES  OF  GLEBK.  ' 

4.  The  clerk  must  enter  all  causes  on  the  calendar  of  the 
Court  according  to  the  date  of  issue.  Causes  once  placed 
on  the  calendar  for  a  general  or  special  term,  if  not  tried  or 
heard  at  such  term,  must  remain  upon  the  calendar  from 
court  to  court  until  finally  disposed  of :  Oal.  Code  0.  P.  sec. 
593.  Counsel  have  a  right  to  rely  on  the  presumption  that 
the  causes  upop  the  calendar  will  be  heard  in  their  regular 
order,  and  to  act  upon  that  belief  in  calculating  how  long 
they  will  hare  for  preparation:  Belmont  v.  Erie  B.  B.  Co., 
52  Barb.  637.  The  clerk  must  keep,  among  the  records  of 
the  Court,  a  register  of  actions.  He  must  enter  therein 
the  title  of  the  action,  with  brief  notes  under  it,  from  time 
to  time,  of  all  papers  filed,  and  proceedings  had  therein: 
Cal.  Code  C.  P.  sec.  1052. 

5.  When  a  jury  is  waived,  and  the  whole  case  is  tried 
before  the  Court,  the  record  should  show  whether  the  trial 
was  confined  to  the  equitable  defenses  alone,  or  included 
all  the  defenses  in  the  cause.  It  should  distinctly  appear 
that  the  equitable  defenses  were  first  tried  and  disposed  of, 
or  if  all  the  issues  were  tried  and  submitted  together,  that 
fact  should  appear.  In  the  natural  order,  it  is  the  duty  of 
the  court  first  to  try  and  decide  upon  the  equitable  defense 
before  proceeding  with  the  action  at  law.  So  held  in  an 
action  where  the  judgment  enjoined  the  plaintiff  from  set- 
ting up  a  particular  title,  without  finally  deciding  the  title 
or  right  of  possession  of  the  parties  to  the  land  in  contro- 
versy :  Martin  v.  Zellerbach,  38  Cal.  300. 

CONTINUANCE. 

6.  The  cause  having  come  on  for  trial,  one  of  the  parties, 
not  being  ready  for  such  trial,  can  move  the  Court,  upon 
affidavit,  for  a  continuance  on  any  one  of  the  following 
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grounds:  First,  absence  of  witnesses  or  witness;  second, 
for  any  other  reason  which  would,  if  the  case  were  forced  to 
trial,  be  subversive  of  the  ends  of  justice — e.  gr.,  sickness  of 
counsel,  or  of  the  parties,  or  a  party  to  the  action,  etc.,  etc. 
7.  Courts  usually  require,  and  ordinarily  should  require, 
a  showing  to  be  made,  by  affidavits,  in  order  to  continue 
causes  for  the  term,  when  such  continuance  is  objected  to 
by  either  party;  but  when  a  state  of  affairs  exists  that  is 
notorious,  and  about  which  there  could  be  no  conflict  (e.  ^., 
the  destruction  by  fire  of  so  much  of  the  city  where  the 
court  was  held,  as  to  render  it  impossible  to  find  a  suitable 
room  in  which  the  court  could  meet),  the  court  is  author- 
ized of  its  own  motion  to  continue  the  causes  for  the  term: 
Ex  parte  Larldn^  11  Nev.  90.    The  granting  or  refusing  a 
continuance  is  in  the  sound  discretion  of  the  Court,  and  not 
subject  to  review,  except  in  cases  of  gross  abuse  of  that 
discretion.     Consult  the  following  authorities  on  the  sub- 
ject: Frank  v.  Brady ^  8  Cal.  47;  Musgrove  v.  Perkins^  9  Id. 
211;  Pilot  Bock  Creek  Canal  Co.  v.  Chapman,  11  Id.  161; 
People  V.  Gaunt,  23  Id.  156;  Griffin  v.  Polhemua,  20  Id.  180; 
Hastings  v.  Hastings,  31  Id.  95;  Harper  v.  Lamping,  33  Id. 
641;  Carey  v.  P.  andC.  Petroleum  Co.,  Id.  694;  Frdeigh  v. 
The  State,   8  Mo.   606;  Scoyin  v.   Hudspeth,   3  Id.   123; 
Chambers  v.  Lane,  5  Id.  289;  Beatty  v.  Sylvester,  3  Nev. 
228;  Choat  v.  Bullion  Min.  Co.,  1  Id.  73;  Ogden  v.  Payne,  5 
Cow.  15;  Barker  v.  HaskeU,  9  Cush.  218;  LeggeU  v.  Boyd,  3 
Wend.  376;  Congar  v.  Galena,  etc.,  B.  B.  Co.,  17  Wis.  477; 
Berger  v.  Harrison,  1  Overt.  483;  Evans  v.  BoUing,  5  Ala. 
650;  Planters'  and  Merchants'  Batik  v.  Walker,  7  Ala.  926; 
Dulany  v.   Boston,   2  Harring.   350;  Campbell  v.  Strong, 
Hempst.  265;  McCracken  v.  Church,  1  A.  £.  Marsh.  273. 
They  are  extremely  liberal  in  granting  adjournments :  Hit- 
ner  v.  Morrison,  11  Cal.  21.    It  is  error  to  refuse  a  continu- 
ance when  a  good  cause  is  shown:  Moore  v.  McCuUoch,  6 
Mo.  444;  Tanstall  v.  Hamilton,  8  Id.  500.     But  even  where 
the  action  of  the  Court  in  refusing  a  continuance  approaches 
an  arbitrary  exercise  of  discretion,  the  proper  course  of  the 
party  is  to  move  for  a  new  trial:  Pilot  etc.  Co.  v.  Chapman, 
11  Cal.  161.     And  the  only  way  of  presenting  an  order 
refusing  a  continuance  for  review,  is  by  bill  of  exceptions: 
Jacks  V.  Buell,  47  Id.  162;  People  v.  Ashnauer,  Id.  98.    A 
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contioaance  relating  back  may  be  entered  at  any  time  to 
effect  the  purposes  of  justice :  Slieppard  v.  FFt&cm,  6  How. 
U.  S.  260. 

Jfo.  1010. 

Affidavit  for  Continuance, 
[Title.] 

[Venxte.] 

0.  D.y  being  duly  swom^  deposes  and  says: 

1.  That  he  is  the  defendant  in  the  above-entitled  action. 
n.  That  he  has  folly  and  fairly  stated  the  case  in  this 

action  to  E.  F.,  his  counsel,  who  resides  at  [state  residence 
of  counsel],  and  after  such  statement,  he  is  advised  by  his 
said  counsel,  and  verily  believes  that  he  has  a  good  and 
substantial  defense  to  said  action  on  the  merits. 

m.  That  he  cannot  safely  go  to  trial  at  this  term  of  this 

Court,  on  account  of  the  absence  of and who  are 

material  witnesses  for  defendant. 

lY.  That  subpenas  in  said  cause  were  duly  issued  by 
the  clerk  of  this  Court,  and  by  this  defendant  placed  in  the 

hands  of ,  the  Sheriff  of  said  Couniy,  on  the day 

of ,  187.,  for  service  on  the  said and 

Y.  That  on  the day  of ,  187 . ,  said  snbpenas 

were  personally  served  on  the  said and ,  in  said 

county. 

YI.  That  said  subpenas  required  the  said  witnesses  to 

be  present  in  the  Court  at  the  hour  of o'clock,  a.  m.,  of 

this  the day  of ,  187.,  to  testify  on  behalf  of  de- 
fendant. 

Vil.  That  the  evidence  of  each  of  said  witnesses  is  material 
for  defendant's  defense. 

Yin.  That  he  will  prove  by  said  witnesses  [here  state 
the  evidence  each  will  give,  naming  him.] 

IX.  That  said  facts,  which  defendant  can  prove  by  said 
witnesses,  cannot,  to  his  knowledge,  be  proven  by  any 
other  persons. 

X.  "This  application  is  not  made  for  delay  merely,  but 
that  justice  may  be  done  in  the  premises;  and  affiant  verily 
believes  that  if  this  cause  be  continued  for  this  term  of  this 
Court,  he  will  be  able  to  have  the  said  witnesses  present  at 
the  next  term  thereof. 

[Ju&iLT.]  [Signature.] 
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Note. — As  to  postponements  in  justices'  courts,  see  GaL  Code  G.  P.,  sees. 
873  to  877.  No  notice  of  an  application  for  continuance  is  generally  given; 
the  application  is  generally  made  when  the  cause  comes  on  for  trial;  some- 
times, however,  the  application  is  made  before  the  day  of  trial,  so  that  no 
preparation  for  trial  need  be  made. 

8.  AfiBdavlt  must  State.— First.  That  the  evidence  designed  to  be  ob- 
tained is  material:  Gal.  Code  C.  P.,  sec.  595;  Hawley  v.  Slirlmg,  2  GaL  470; 
Berry  Y.  Metzler,  7  Id.  418;  Harper  v.  Lamping,  33  GaL  641;  People  v.  Wil- 
liams, 43  Id.  344;  BaUaton  Spa  Bank  v.  Marine  Bank,  16  Wis.  120;  BrtUon 
V.  State,  21  Tex.  337;  McDonald  v.  Smith,  21  Ark.  460;  Fake  v.  EdgerUm,  6 
Buer,  653.  Second.  That  the  evidence  designed  to  be  obtained  is  not  cumu- 
lative; or  that  affiant  cannot  prove  the  same  matters  by  other  witnesses: 
People  V.  Quincy,  8  GaL  89;  Pierce  v.  Payne,  14  Id.  419;  People  v.  Qauni,  23 
Id.  156;  Pope  v.  DaMon,  31  Id.  218.  Third.  That  he  cannot  safely  proceed 
to  trial  without  his  evidence:  Harrell  v.  Durranee,  9  Fla.  490.  Fourth.  The 
affidavit  should  show  that  there  is  a  reasonable  prospect  of  obtaining  the  tes- 
timony at  some  future  time:  Richardson  v.  People,  31  HI.  170;  Harper  v. 
Lamping,  33  GaL  641;  People  v.  Ashnauer,  ^  Id.  98;  People  v.  Cleveland,  49 
Id.  577;  State  v.  Rosemurgey,  9  Nev.  308.  An  affidavit  which  states  that  the 
applicant  knows  of  no  witnesses  in  the  state  by  whom  the  material  facts  can 
be  proved,  is  insufficient:  Thompson  v.  Lord,  14  Iowa  (6  With.)  591.  Fifth. 
That  due  diligence  has  been  used  to  procure  the  witness:  GaL  Gode  C.  P., 
sec.  595;  Kuhland  v.  Sedgwick,  17  Gal.  123;  People  v.  Williams,  24  Id.  31; 
Kelly  Y,  Saunders,  35  Mo.  200;  MUesv.  DanfoHh,  32I1L  59;  Muggy.  Graves, 
22  Ind.  236;  and  the  character  of  that  diligence:  People  v.  Thompson,  4  GaL 
240;  and,  also,  that  the  witness  cannot  be  readily  reached  by  attachment: 
People  V.  Weaver,  47  GaL  106.  And  the  court  may  also  require  the  moving 
party  to  state  on  affidavit  the  evidence  which  he  expects  to  obtain:  Gal.  Gode 
C.  P.,  sec.  595;  Bruton  v.  StaU,  21  Tex.  337;  Winslow  v.  Bradley,  15  Wis. 
394.  Sixth.  That  application  is  not  made  for  delay  merely:  Peoples,  Thomp^ 
son,  4  GaL  238.  Seventh.  That  a  party  has  a  good  and  substantial  cause  of 
action,  or  defense  on  the  merits:  Rules  of  Gourt,  San  Fran.  Go.  xli;  Balston 
Spa  Bank  v.  Marine  Bank,  16  Wis.  120.  Where  an  affidavit  for  a  continu- 
ance was  filed,  the  court  should  not  permit  it  to  be  strengthened  by  other 
affidavits  of  the  same  person:  The  State  v.  Buekner,  25  Mo.  167. 

9.  Continnanoe  Refused. — A  continuance  will  not  be  granted  solely  to 
allow  a  party  to  obtain  evidence  on  a  point  rendered  immaterial  by  his  own 
answer:  BalUton  Spa  Bank  v.  Marine  Bank,  16  Wis.  120.  Gontinnanoe  will 
not  be  granted  to  the  prejudice  of  the  opposite  party,  when  the  applicant  has 
been  guilty  of  negligence:  Dulany  v.  Boston,  2  Harring.  350.  A  party  who 
takes  no  steps  to  obtain  the  deposition  of  a  witness,  whom  he  knows  to  be  a 
seafaring  man,  is  not  entitled  to  a  continuance  for  absence  of  such  witness: 
Deanes  v.  Scriba,  2  GalL  415.  So,  where  a  party  neglects  to  subpena  a  wit- 
ness, relying  on  his  promise  to  attend:  Freeland  ▼.  Howell,  Anth.  N.  P.  272L 
Where  the  absent  witness  was  a  fugitive  from  justice,  and  there  was  no 
probability  of  his  presence  at  the  next  term,  and  his  deposition  taken  at  ex- 
amination  might  have  been  used  by  the  party  applying  for  a  continuance,  there 
was  no  error  in  refusing  the  application:  People  v.  Cleveland,  49  GaL  577. 
Nor  will  the  court  abuse  its  discretion  in  refusing  a  continuance  where  the 
facts  shown  on  the  application,  cast  suspicion  on  the  good  faith  of  the  appli- 
cant: People  V.  Mortmer,  46  Id.  114. 


CONTINUANCE.  241 

10.  CoatB. — In  general,  taxable  costs  are  the  only  terms,  payment  of 
which  shoald  be  imposed  as  a  condition  of  putting  off  a  trial:  Hall  y.  Dwi- 
nell,  10  Wend.  628;  PaUon  v.  Blackwell,  2  Overt  (Tenn.)  114.  And  only 
costs  ineorred  with  reference  to  the  particular  circuit:  MoreU  v.  OotUd,  6 
HiU,  553.  And  when,  after  postponement  on  defendant's  application  the 
eanae  went  oyer  again  because  of  judge's  illness,  he  was  not  properly  charge- 
able with  costs  of  the  circuit:  2  Wend.  286;  Bagley  y.  Osirom,  5  Hill,  516. 
So,  where  the  cause  goes  off  at  the  circuit  because  plaintiff  is  not  ready:  Jacis- 
9on  y.  BrecM,  6  Cow.  42. 

11«  Eleotlon  Cases. — The  county  judge,  at  chambers,  has  no  power  to 
grant  a  continuance  in  an  election  contest,  where  trial  was  set  at  a  future  day; 
Norwood  y.  KenfiM,  34  CaL  329. 

12.  Qrounds  for  Contlnaaiice. — The  absence  of  evidence  is  a  ground 
for  continuance.     The  same  in  actions  of  an  equitable  as  in  those  of  a  legal 
character:  Howard  v.  Freeman^  3  Abb.  Pr.  (N.  S. )  292.     But  a  continuance 
for  absence  of  witness  will  not  be  granted  where  only  two  days  have  inter- 
vened between  issuance  of  subpena  and  application  for  continuance,  and  the 
witness  resided  in  a  remote  part  of  the  county:   Parker  v.  CampbeUf  21  Tex. 
763.     Nor  where  the  affidavit  states  that  subpenas  for  the  absent  witnesses 
bad  been  placed  in  the  sheriffs  hands  four  days  before  the  application,  but 
that  he  had  been  unable  to  find  the  witnesses:  Jacks  v.  Buell,  47  Oal  162. 
Newly-discovered  evidence  is  also  a  ground  for  continuance:  Berry  v.  Metz- 
Ur,  7  CaL  418;  AUeom  v.  B<{ferty,  4  J.  J.  Marsh.  220.     So,  surprise  is  a 
ground  for  continuance:  Rosa  v.  Attstill,  2  Cal.  183;  People  v.  Holdertf  28  CaL 
124;    SeheUhous  v.  Ball,  29  CaL   608;  cited  in  J)oyle  v.  Sturla,  38  CaL  456. 
As  by  withdrawal  of  demurrer,  and  a  replication  filed  in  its  stead:   Risher  v. 
Thomas^  1  Mo.  739.     Or  where  a  pleading  is  amended  in  a  matter  of  substance : 
TtauUUl  v.  HamiUofit  8  Mo.  500;  TouHeht  v.  Tourtelot,  4  Mass.  506.     So,  on 
re-apportionment  of  causes:  Elliott  v.  Cadwallader,  14  Iowa,  67.     Absence  of 
counsel  on  account  of  sickness,  and  where  other  competent  counsel  cannot  be 
had,  is  a  good  ground  for  continuance:  People  v.  Logan,  4  CaL  188.     So, 
where  counsel  is  absent  on  account  of  sickness  in  his.  family,  and  the  party 
knows  nothing  of  it  until  the  morning  of  the  trial,  the  court  should  at  least 
continue  the  cause  until  other  counsel  can  familiarize  themselves  with  the 
facts:  Thompson  y.   Thornton,  41  Id.  626.     The  attendance  of  a  member  of 
the  legislature  on  its  session,  may  be  a  ground  for  a  continuance  of  a  cause 
in  which  he  is  a  defendant:  Johnson  v.  OftUt,  4  Met.  (Ky.)  19.     But  it  has 
been  held  in  California  that  the  voluntary  absence  of  a  defendant  on  import- 
ant business  is  no  ground  for  a  continuance:    Wilkinson  v.  Parrott,  32  CaL 
102.     A  cause  may  be  continued  after  a  hearing  for  further  proof:   Washburn 
y.  Holmes,  Wright,  67.     In  Vermont,  where  all  the  parties  in  interest  are 
not  before  the  court,  the  case  may  be  continued  to  bring  them  there:  Beards- 
ley  y.  Knight,  10  Vt.  185.     And  where,  in  a  suit  against  partners  on  a  joint 
claim  against  them,  it  appeared  that  one  had  been  declared  bankrupt,  but 
had  not  yet  obtained  his  discharge,  and  the  cause  was  continued  as  to  him : 
Held,  on  motion  for  continuance  by  the  other  partner,  that  the  cause  could 
not  proceed  as  to  him  until  the  disposition  of  the  bankrupt  proceedings  against 
his  copartner:  Tinkum  v.  O^Neale,  5  Nev.  93. 

13.  InsoflBcient  Oronnda. — ^Voluntary  absence  of  defendant  on  import- 
ant business  is  no  ground  for  continuance:   WUkinson  v.  Parrotti  32  CaL  102. 
EsTKS,  Vol.  m— 16 
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Nor  is  a  mistaken  advice  of  counsel  to  his  client  not  to  prepare  for  trial:  Mtu- 
grove  v.  Perkins,  9  GaL  211.  Voluntary  absence  of  attorney  no  cause  for 
continuance:  Haight  v.  Oreen,  19  Cal.  113;  Adams  v.  Adams,  1  Duval  (Ky.) 
167.  When,  through  the  inadvertence  of  a  party,  he  is  unable  to  produce 
evidence  which  is  in  his  own  possession,  no  continuance  will  be  granted:  Kuh- 
land  V.  Sedgwick,  17  CaL  123.  The  absence  of  a  transient  witness,  whom  the 
party  had  an  opportunity  of  examining  before  the  trial,  is  no  cause  for  putting 
ofif  the  trial.  It  is  no  ground  for  a  continuance  that  a  material  witness  for 
the  applicant  is  in  another  county  in  this  state,  where  the  applicant  has  taken 
no  steps  to  procure  his  deposition,  because  he  saw  the  witness  several  weeks 
before,  and  the  witness  promised  to  be  present  at  the  trial:  Lightner  v.  Men- 
zel,  35  CaL  452.  Nor  that  the  applicant  was  informed  by  his  attorneys,  sev- 
eral weeks  before  the  term  that  the  case  could  not*  be  tried  at  that  term,  and 
that  such  attorneys  reside  at  a  great  distance,  and  are  not  present,  and  their 
attendance  cannot  be  procured:  Id. 

14.  Insufflclent  Statement. — In  application  for  continuance,  the  allega- 
tion that  a  party  has  used  all  the  diligence  in  his  power,  is  not  sufficient.  It 
should  be  shown  to  the  court  of  what  such  diligence  consisted;  whether  by 
exhausting  the  process  of  the  court,  or  otherwise:  People  v.  Thompson,  4 
Cal.  241.  For  the  same  reason,  if  a  party  states,  on  information  and  belief, 
that  he  can  procure  the  personal  attendance  of  a  witness  from  a  distant  for- 
eign country,  he  should  set  forth  the  reasons  for  the  belief,  and  the  nature  of 
his  informatioUf  that  the  court  may  decide  whether  or  not  there  is  reasonable 
ground  to  believe  that  the  witness  will  attend:  People  y,  Francis,  38  CaL  183. 
Inconvenience  to  prepare  for  hearing  is  not  a  good  ground  for  postpone- 
ment of  the  argument:  Bank  of  Salina  v.  Alvord,  32  N.  Y.  684.  Where, 
however,  the  affidavit  for  continuance  failed  to  show  the  materiality  of  the 
testimony  of  the  absent  witness,  but  it  appeared  that  the  court  in  deciding 
the  motion,  assumed  that  it  did,  and  no  objections  were  made  on  that  ground 
by  the  opposite  party;  it  was  held  that  the  objection  could  not  be  made  for 
the  first  time  on  appeal:  State  v.  Chapman,  6  Nev.  320. 

15.  Stipulation. — A  continuance  may  be  granted  on  consent  of  parties, 
reduced  to  written  stipulations  therefor;  but  an  agreement  of  counsel  for  the 
continuance  of  a  cause,  not  reduced  to  writing,  will  not  be  regarded  by  the 
court:  PeraUa  v.  Mariea,  3  CaL  187.  In  justices*  courts,  the  court  may,  by 
consent  of  the  parties,  given  in  writing  or  in  open  court,  postpone  the 
trial  to  a  time  agreed  upon  by  the  parties:  CaL  Code  C.  P.,  sec  875.  A  de* 
fendant  dangerously  ill  may  be  required,  as  a  condition  of  postponing  the 
trial,  to  stipulate  that  his  death  before  the  next  circuit  shall  not  abate  the 
cause:  Ames  v.  Webbers,  10  Wend.  575. 

16.  Preventing  a  Continuanoe.— If  the  adverse  party  thereupon  admits 
that  such  evidence  would  be  given,  and  that  it  be  considered  as  actually  given 
on  the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  post- 
poned: CaL  Code  C.  P.,  sec.  595;  Boggs  v.  Merced  Min,  Co,,  14  Id.  358; 
O'Neil  V.  N.  r.  <L'  Silver  Peak  Min,  Co.,  3  Nev.  141.  The  affidavit  there- 
upon  becomes  evidence,  but  not  conclusive  proof  of  its  contents:  Id.  The 
admissions  of  a  party  wishing  to  avoid  a  continuance  must  be  broad  enough 
to  cover  all  the  material  facts  to  which  the  absent  witness  would  testify,  as 
alleged  in  the  affidavit  for  a  continuance:  Peck  v.  Lovett,  41  CaL  521.  The 
admission  of  counter  affidavits,  on  a  motion  for  a  continuance,  is  in  the  aound 
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discretion  of  the  court:  Higga  v.  Fenton,  3  Mo.  28;  Awm,y  3  Day,  308.  Where 
a  oontinaaQce  was  granted  for  seven  days,  in  an  election  contest,  against  the 
objections  of  respondent,  and  without  affidavits:  ffeld,  that  it  operated  a 
discontinuance  of  the  proceeding:  Keller  v.  Chapman,  34  GaL  635. 

17.  'Waiver  of  Rights — Where  the  plaintiff  to  an  action,  with  full 
knowledge  of  his  right  to  proceed  to  trial  only  at  his  own  option,  against  the 
defendants  served,  and  of  the  fact  that  no  service  had  been  made  upon  one 
of  the  defendants,  who  had  left  the  state,  and  that  no  issue  had  been  joined 
as  to  him;  first  agreed  with  the  defendants  served,  without  reservation,  that 
the  inue  between  him  and  them  should  be  set  for  trial  at  a  particular  day, 
then  asked  and  obtained  a  continuance,  for  the  reason  solely  that  hii  witnesses 
were  not  present,  and  in  consideration  of  such  continuance,  by  consent,  agreed 
of  record  that  the  case  should  be  set  for  trial  and  be  tried  on  a  particular  day: 
Held,  that  this  state  of  facts  clearly  constituted  a  waiver  by  plaintiff  of  his 
right  to  delay  the  trial  until  said  other  defendant  had  been  served  or  issue 
joined  in  respect  to  him:  Meagher  v.  OagUardo,  35  CaL  602. 
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TRIAL  BY  THE  C0T7BT. 

1.  Either  party  may  bring  an  issne  to  trial,  or  to  a  hear- 
ing, and  in  the  absence  of  the  adverse  party,  nnless  the 
court  for  good  cause  otherwise  direct,  may  proceed  with  his 
case,  and  take  a  dismissal  of  the  action,  or  a  verdict,  or 
judgment,  as  the  case  may  require:  Cal.  Code  0.  P.,  sec. 
694. 

2.  In  actions  for  the  recovery  of  specific  real  or  personal 
property,  with  or  without  damages,  or  for  money  claimed  as 
due  upon  contract,  or  as  damages  for  breach  of  contract,  or 
for  injuries,  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived,  or  a  reference  is  ordered,  as  provided 
in  this  code.  Where  in  these  cases  there  are  issues  both  of 
law  and  fact,  the  issue  of  law  must  be  first  disposed  of.  In 
other  cases,  issues  of  fact  must  be  tried  by  the  court,  sub- 
ject to  its  power  to  order  any  such  issue  to  be  tried  by  a 
jary,  or  to  be  referred  to  a  referee,  as  provided  in  this  code: 
Cal.  Code  0.  P.,  sec.  592.  Waiverof  jury  trial  must  appear 
affirmatively  and  not  by  implication :  Smith  v.  Polack,  2  Cal. 
92;  see,  also,  Buasell  v.  Elliott,  2  Cal.  245;  and  Exline  v. 
Smith,  5  Id.  112;  but  see  Cal.  Code  C.  P.  sec.  631;  and  DoU 
T.  Andei'son,  27  Cal.  248.  And  notwithstanding  the  waiver 
the  court  may  direct  an  issue  of  fact  to  be  tried  by  a  jury: 
Id. 
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3.  Trial  by  jury  may  be  waived  by  the  several  parties  to 
an  issue  of  fact  in  actions  arising  on  contract,  or  for  the  re- 
covery of  specific  real  or  personal  property,  with  or  without 
damages,  and  with  the  assent  of  the  court  in  other  actions: 
Gal.  Code  0.  P.,  sec.  631.  1.  By  failing  to  appear  at  the 
trial.  So,  in  replevin,  when  the  action  is  called:  Waltham 
V.  Carson,  10  Cal.  178;  in  ejectment  in  DoUy.  Fdler,  16  Id. 
433;  and,  generally,  Gillespie  v.  Beixson,  18  Id.  409;  and 
filing  an  answer  does  not  operate  as  an  appearance  at  the 
trial:  ZaneY.  Crowe,  4  Cal.  112.  2.  By  written  consent,  in 
person,  or  by  attorney,  filed  with  the  clerk.  3.  By  oral 
consent  in  open  court,  entered  on  the  minutes :  Cal.  Code  C. 
P.,  sec.  631;  2  Whitt.  Pr.  220;  2  Till.  &  Shear.  Pr.  428. 

4.  Equitable  cases  are  properly  triable  by  the  court,  and 
the  trial  of  issues  of  fact  by  a  jury  cannot  be  claimed  as  of 
right,  but  rests  in  the  discretion  of  the  court:  MoffuttY. 
Moffatt,  10  Bosw.  468;  17  Abb.  Pr.  4;  McCarty  v.  Hdivards, 
24  How.  Pr.  236.  And  in  chancery  cases  parties  are  not 
entitled  to  a  trial  by  jury:  Walker  v.  Sedgwick,  5  Cal.  192; 
Cahoon  v.  Levy,  Id.  294;  Koppikus  v.  State  Capitol  Commis- 
sioners, 16  Id.  248.  And  in  such  cases  the  court  may  disre- 
gard the  verdict  of  a  jury:  Goode  v.  Smith,  13  Cal.  84. 

5.  In  a  suit  between  partners  for  a  dissolution,  account- 
ing, etc.,  where  there  are  questions  of  fact  which  might 
properly  be  tried  by  a  jury,  yet  if  the  cause  is  actually  tried 
by  the  court,  and  all  the  testimony  in,  and  the  cause  finally 
submitted  to  the  court  for  its  determination,  it  is  then  too 
late  to  order  a  trial  by  jury.  It  is  the  duty  of  the  judge  to 
decide  the  questions  submitted,  and  it  is  the  right  of  the 
parties  respectively  to  have  such  decision :  O'Brien  v.  Bowes, 
4  Bosw.  457.  But  it  is  no  error  for  a  judge  to  hear  argu- 
ments at  chambers  after  a  cause  has  been  submitted  to  him, 
and  thereupon  decide  the  case :  City  of  San  Jose  v.  Shaw, 
45  Cal.  178.  In  Missouri,  proceedings  against  a  constable 
for  delinquency  must  be  heard  by  the  Court:  Hart  v.  Bob- 
inett,  6  Mo.  11;  Hart  v.  Spence,  Id.  17.  In  a  case  for 
specific  performance  and  damages,  where  specific  perform- 
ance cannot  be  adjudged,  the  case  may  be  retained,  and 
sent  to  a  jury  to  award  damages:  Barlow  v.  Scott,  24  N.  T. 
40;  Stevenson  v.  Buxton,  37  Barb.  13;  15  Abb.  Pr.  352; 
see,  also,  See  v.  Partridge,  2  Duer,  463.    And  so  in  a  case 
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to  reform  a  policy  and  recover  for  a  loss:  N.  T,  Ice  Co.  v. 
N.  West.  Ins.  Co.,  23  N.  T.  357;  12  Abb.  Pr.  414;  21  How. 
Pr.  296;  reversing  10  Abb.  Pr.  34;  13  How.  Pr.  240;  and 
overruling  Van  Becky.  Village  of  Boiidout,  15  Abb.  Pr.  48. 

6.  Both  legal  and  equitable  relief  may  be  sought  in  the 
same  action,  but  when  plaintiffs  move  a  trial  at  a  special 
term,  and  defendants  demand  a  jury  trial,  the  court  should 
direct  the  cause  to  be  tried  by  the  jury:  Davis  v.  Moiiris,  36 
N.  Y.  569.  So  relief  was  refused  and  complaint  dismissed 
where  plaintiff  elected  to  sue  as  in  equity,  and  then,  on 
failure  at  trial,  wished  the  case  retained  and  tried  as  at  law : 
Craig  v.  Hyde,  24  How.  Pr.  313.  On  mixed  issues  involv- 
ing a  demand  for  equitable  relief  or  damages,  the  case  re- 
tained and  sent  to  a  jury  after  failure  to  establish  former 
demand,  on  trial  by  the  court:  Ge^iet  v.  Hoxvland,  45  Barb. 
560;  30  How.  Pr.  360. 
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7.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  must  be  given  in  writing,  and  filed  with  the  clerk, 
within  thirty  days  after  the  cause  is  submitted  for  decision : 
Cal.  Code  C.  P.,  sec.  632;  McKeon  v.  McDermoU,  22  Cal. 
667.  The  above  section  is  directory  as  to  the  time  re- 
quired for  the  written  decision  to  be  filed:  McQuillan  v. 
Donahue,  49  Cal.  157;  People  v.  Dodge,  5  How.  Pr.  47; 
Lewis  V.  Jones,  13  Abb.  Pr.  427.  This  section  is  appli- 
cable to  cases  both  at  law  and  in  equity:  Lyons  v.  Lyons,  18 
Cal.  447;  see,  also,  Duf\.  Fisher,  15  Id.  375;  Stewart  v. 
Slater,  6  Duer,  83,  102;  Burger  v.  Baker,  4  Abb.  Pr.  11. 
But  does  not  apply  in  cases  of  nonsuit:  Oilson  B.  M.  Co.  v. 
GUson,  47  Cal.  597^^ 

8.  If  the  judge  should  discover  a  clerical  mistake  in  his 
findings,  or  that  he  had  inadvertently  committed  an  error, 
and  should  correct  it  at  the  same  term,  before  the  entry  of 
judgment,  while  the  proceeding  is  still  in  fiei^i,  and  in  such 
a  manner  as  not  to  deprive  the  party  of  opportunity  to  move 
for  a  new  trial,  or  abridge  the  time  for  motion  for  new 
trial,  or  cause  him  to  lose  any  other  right  thereby,  a  new 
trial  should  not  be  granted  on  that  ground:  Prince\.  Lynch, 
38  Cal.  631.  The  judge  who  tried  the  case  without  a  jury 
did  not  file  his  findings  of  the  facts  until  after  the  judgment 
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was  entered :  Held,  not  to  be  error :  Vermvie  v.  Sliaw,  4  Cal. 
214;  cited  in  Keller  v.  SiUi^ick,  22  Id.  473.  Bat  a  judge 
cannot  change  his  findings  of  facts  in  a  material  particular 
after  the  entry  of  judgment  on  the  findings  and  the  adjourn- 
ment of  the  term :  Carp&iitier  v.  Gardiner,  29  Cal.  160. 

JVo.  1011. 

Findings  in  Action  for  Divorce, 
[Title.] 

This  cause  haying  been  heretofore,  on  the day  of 

y  187 . ,  submitted  to  the  Court  for  decision  upon  the 

complaint  of  the  plaintiff,  and  the  answer  and  cross-com- 
plaint of  the  defendant  herein  filed,  and  the  report  of  G. 
H.,  Esq.,  Court  Commissioner  of  this  Court,  to  whom  the 
said  cause  was  referred  to  take  and  report  in  writing  the 

testimony  of  the  parties,  by  order  entered  the day 

of ,  187.,  after  hearing  the  arguments  of  counsel  for 

the  respective  parties,  and  the  Court  being  fully  advised, 
now  finds  the  following  facts: 

I.  That  plaintiff  and  defendant  were  married,  one  with 
the  other,  at  Washoe  County,  Territory  of  Nevada,  on  the 
day  of ,  187 . ,  and  cohabited  together  as  hus- 
band and  wife  from  thence  until  the  ....   day  of   , 

187.. 

II.  That  both  the  plaintiff  and  defendant  are  Ixnia  Jide 

residents  of  the  State  of ,  and  have  so  resided  in  this 

State  for  more  than  six  months  continuously  next  before 
the  commencement  of  this  action  and  the  filing  of  the  com- 
plaint herein;  and  that  at  the  time  of  the  commencement  of 
this  action  the  said  plaintiff  was  a  bona  fide  resident  of  the 
City  and  County  of 

m.     That  the  plaintiff  and  defendant  have  two  children, 

issue  of  said  marriage,  viz. :  T.  TJ.,  aged years,  and  V. 

W.,  aged years. 

IV.     That  between  the day  of ,  187 . ,  and  the 

day  of ,  187 . ,  at  a  lodging  house street, 

in  the  City  of ,  the  plaintiff,  A.  B.,  committed  adul- 
tery with  one ,  and  lived  during  said  time  in  adulter- 
ous intercourse  with  him.     That  on  the day  of , 

187.,  or  thereabouts,  the  plaintiff,  A.  B.,  lived  in  a  house  of 
prostitution.  No street,  in  said  City  and  County 
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of ,  said  house  being  kept  by  one . ,  and  tben 

and  there  repeatedly  committed  adultery  with  divers  per- 
sons, and  earned  a  livelihood  by  habits  of  prostitution. 
v.     That  plaintiff  and  defendant  have  not  cohabited  with 

each  other  since  the  ....  day  of  ,  187 . .     That  each 

and  every  of  said  acts  of  adultery  was  committed  without 
the  consent,  connivance,  privity  or  procurement  of  the  de- 
fendant, and  that  the  defendant  has  not  cohabited  with  the 
plaintiff  since  his  discovery  of  said  adultery. 

VI.  That  the  plaintiff  is,  and  has  been  for  a  long  time 
pasty  an  abandoned  woman,  addicted  to  the  use  of  intoxi- 
cating drinks,  and  that  she  is  a  person  by  character,  dispo- 
sition, conduct,  temper  and  passions  wholly  unfit  to  have 
the  care,  custody  or  management  of  children. 

VII.  That  the  property  mentioned  and  described  in  the 
complaint  is  community  property,  and  is  of  the  value  of 
dollars. 

As  conclusions  of  law  from  the  foregoing  facts  the  Court 
finds: 

I.  That  the  defendant  is  entitled  to  a  decree  of  this 
Court  dissolving  the  bonds  of  matrimony  heretofore  exist- 
ing between  plaintiff  and  defendant,  decreeing  the  plaintiff 
and  defendant  each  to  be  freed  and  absolutely  released 
from  the  bonds  of  matrimony,  and  all  the  obligations 
thereof. 

n.     That  the  defendant,  C.  D.,  is  entitled  to  be  awarded 

the  sole  charge,  control  and  custody  of  the  children,  issue 

of  said  marriage. 

L.  M., 

[Date.]  District  Judge. 

Jfo.  1012. 

« 

Findings  in  Action  to  Quiet  Title, 
[TrruE.] 

This  cause  having  been  called  regularly  for  trial  before 
the  Court  (a  jury  trial  having  been  expressly  waived  by 
stipulation  in  writing  of  the  respective  parties  appearing 
therein)  [or  as  the  case  may  be],  E.F.  appeared  as  attorney 
for  the  plaintiff,  and  G.  H.  appeared  as  attorney  for  defend- 
ant. And  the  Court  having  heard  the  proofs  of  the  respect- 
ive parties,  and  considered  the  same,  and  the  records  and 
papers  in  the  cause,  and  the  arguments  of  the  respective 
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attorneys  thereon,  and  the  cause  haying  been  submitted  to 
the  Court  for  its  decision,  the  Court  now  finds  the  follow'- 
ing  facts : 

I.  That  the  plaintiff  entered  into  actual  possession  of  all 
the  lots,  land,  and  premises  described  in  the  complaint,  on 

on  or  about day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  claiming  it  in  his  own 

right;  and  the  said  plaintiff  has,  ever  since  the  date  last 
aforesaid,  occupied,  used,  and  cultivated  said  land,  having 
and  keeping  the  same  surrounded  by  a  substantial  inclosnre, 
using  and  claiming  the  same,  in  his  own  right,  from  that 
date  to  the  present  time,  adversely  to  all  the  world,  and 
especially  as  against  the  defendants. 

n.  That  neither  one  of  all  the  defendants  mentioned  in 
the  complaint,  nor  any  grantor  or  predecessor  of  any  of  said 
defendants  has  been  in  the  possession  of  any  part  of  said 

premises  since  the day  of ,  187. . ;  and  that  the 

plaintiff  first  entered  upon  said  premises  justly  and  lawfully, 
and  not  as  a  trespasser  as  against  the  rights  of  any  or  either 
of  said  defendants,  or  of  those  under  or  tlirough  whom  they 
claim. 

III.  That  the  whole  of  the  land  described  in  the  com- 
plaint lies  within  the  City  and  County  of  San  Francisco, 
and  within  the  limits  of  what  is  usually  and  properly  known 
as  and  called  the  Yan  Ness  Ordinance. 

lY.  That  all  the  allegations  and  averments  of  the  plaint- 
iff's complaint  are  true,  and  all  the  denials  and  allegations 
of  the  defendant's  answer,  inconsistent  with,  or  contradic- 
tory to  the  allegations  of  plaintiff's  complaint  are  untrue. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Court 
now  hereby  finds  and  decides: 

I.  That  the  plaintiff  is  the  owner  in  fee-simple,  and  en- 
titled to  the  possession  of  all  the  lots,  tracts,  and  parcels  of 
land,  as  the  same  are  described  in  his  complaint  on  file 
herein,  as  against  the  defendants  all  and  severally,  and  all 
persons  claiming  or  to  claim  the  same,  or  any  part  of  said 
land,  under  them,  the  said  defendants,  or  either  of  them, 
and  that  neither  one  of  said  defendants  has  any  right,  title, 
or  interest  in  or  to  said  land,  or  any  part  thereof. 

n.  That  the  plaintiff  is  entitled  to  a  decree,  as  prayed  for 
in  his  complaint,  to  quiet  his  title  to  said  land,  against  said 
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defendants,  and  each  of  them,  and  all  persons  claiming  or 
to  claim  the  same,  or  any  part  thereof,  under  or  through 
the  said  defendants,  or  either  of  them. 

m.  That  the  plaintiff  is  entitled  to  a  judgment  for  costs, 
to  be  taxed  herein  against  onlj  the  defendants  who  have 
answered  herein  contesting  plaintiff's  rights  in  said  prem- 
ises; and  as  to  the  other  defendants  who  have  not  answered, 
or  who  have  answered  disclaiming,  costs  are  not  to  be  taxed. 

And  judgment  is  hereby  ordered  to  be  entered  accord- 
ingly. 

[Datx.]  [Sionaturk.] 

Note. — Wliere  the  answer  sets  up  new  matter,  a  finding,  that  the  allega- 
tions of  the  complaint  are  true,  is  insufficient.  The  court  should  find  also 
as  to  the  new  matter:  People  v.  Forbes,  51  Gal.  628.  And  an  omission  to 
find  upon  a  counter-claim  is  error:  Bagge  v.  Smith,  1  Pac.  C.  L.  J.  223;  Cal. 
Sup.  Ct.  Apr.  Term,  1878. 

9.  Contract. — ^In  an  action  on  contract,  the  question  of  waiver  being 
within  the  issue,  and  the  facts  being  all  before  the  referee:  Held,  that  his 
finding  on  the  question  should  be  sustained,  although  the  question  was  not 
distinctly  raised  by  the  pleadings:  Van  Buekirk  v.  Stow,  42  Barb.  9.  In  an 
action  to  reooyer  judgment  against  a  municipal  corporation  for  work  done  on 
contracts,  and  warrants  issued  therefor,  if  the  court  finds  that  the  warrants 
issued  were  issued  after  the  accounts  under  the  contract  were  audited,  and 
were  issued  in  consideration  thereof,  it  is  a  sufficient  finding  that  the  warrants 
were  drawn  for  the  amount  due  on  the  contracts:  Argenti  v.  San  Francisco, 
30  CaL  458.  Where  the  defendant's  liability  depends  entirely  upon  the  fact 
of  his  indebtedness  to  a  third  party,  the  fact  of  his  indebtedness  is  the  only 
fact  to  be  found:    Smith  v.  Coe,  29  N.  Y.  666. 

10.  ConwexBion The  legal  e£fect  of  findings  for  the  defendant,  on  the 

question  of  the  plaintiff's  right  to  the  property,  was  to  entitle  the  defendants 
from  whom  the  property  was  taken  to  its  restoration:  Waldman  t.  Brodtr, 
10  GaL  378.  A  finding  that  hay,  alleged  to  have  been  converted,  was  worth 
twenty  dollars  a  ton,  without  finding  the  number  of  tons  converted,  does  not 
entitle  plaintiff  to  a  judgment:     Troy  v.  Clarke,  30  CaL  419. 

11.  lyectment. — ^If  the  court,  in  ejectment,  finds  that  the  defendant  has 
uo  right  or  title  to  the  premises,  or  to  the  possession  thereof,  and  plaintiff  is 
a  tenant  in  common  in  the  premises  with  the  estate  of  a  deceased  co-tenant, 
and  the  parties  stipulated  during  the  trial,  as  a  substitute  for  evidence  on 
this  point,  that  the  defendant  entered  under  a  deed  from  the  administrator 
of  the  deceased  co-tenant,  and  by  his  permission,  the  finding  is  contrary  to 
the  evidence:  Carpentier  v.  Small,  35  Cal.  846.  When  title  is  found  in  one 
party,  the  court  is  not  required  to  find  the  facts  constituting  the  other  party's 
claim  of  title,  but,  if  requested,  the  better  practice  would  be  to  make  such 
finding:  Burke  v.  Table  Mt,  Wat,  Co.,  12  Cal.  403;  Meador  v.  Parfwns,  19 
Cal.  294;  Merrill  v.  Chapman,  34  Id.  251.  Where  the  court  finds  simply  that 
the  defendant  was  in  possession  at  the  date  of  the  action,  and  that  he  wrong- 
folly  withheld  the  possession  of  the  same  from  the  plaintiff,  it  must  be  pre- 
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sumed  at  least  in  favor  of  the  judgment  that  this  holding  was  in  subordina- 
tion to  the  legal  title:  Sharp  v.  Daugney,  33  Gal.  505;  ChouqueUe  v.  Barada^ 
23  Mo.  331.  The  findings  should  state  explicitly  whether  defendant  was 
afiPected  with  notice  of  the  fraud  of  those  through  whom  he  claimed  title, 
where  notice  of  such  fraud  is  material:  Chouteau  v.  NuckolU,  20  Mo.  442. 
Where  a  party  is  in  possession  of  an  inclosed  portion  of  a  tract,  claiming  the 
whole  under  a  deed,  it  is  error  in  the  court  to  find  a  constructive  possession 
to  the  land  outside  of  the  inclosure  where  the  grantor  in  the  deed  had  not 
actual  possession  of  the  whole:   Walsh  v.  IJill,  38  CaL  481. 

12.  Facts,  ho'otr  Found. — Where  an  answer  does  not  deny  the  allegations 
of  the  complaint,  but  sets  up  new  matter  as  a  defense,  a  finding  that  the 
facts  stated  in  the  complaint  are  true,  is  not  a  finding  upon  all  the  issues. 
The  court  should  find  upon  the  new  matter:  People  v.  Forbes,  51  CaL  628; 
Phipps  V.  Harlan^  1  Pac.  G.  L.  J.  191.  And  omission  to  find  upon  a  counter^ 
claim  is  error:  Baggs  v.  Smith,  Id.  223.  A  finding  which  states  only  general 
conclusions,  leaving  it  doubtful  what  particular  facts  were  established,  is  de- 
fective, and  a  refusal  to  amend  it  on  application  is  error:  PoUiemus  v.  Car- 
penter, 42  Gal.  375;  Ladd  v.  TuUy,  51  Id.  277.  The  finding  of  facts  must  be 
within  the  issues  raised  by  the  pleadings:  Morenhout  v.  Barron,  42  CaL  591; 
Devoe  v.  Devoe,  51  Id.  543;  Allison  v.  Darton,  24  Mo.  343;  Farrar  v.  Lyon, 
19  Id.  122.  And  must  cover  all  the  issues:  Bosquett  v.  Crane,  51  CaL  505; 
Bice  V.  Inskeep,  34  Id.  225;  Dovming  v.  Bourlier,  21  Mo.  149;  whether  evi- 
dence upon  an  issue  is  introduced  or  not:  Speegle  v.  Leese,  51  Cal.  415.  Find- 
ings may  refer  to  the  pleadings,  but  the  reference  should  be  direct,  and  so  as 
to  leave  no  doubt:  McEwen  v.  Johnson,  7  Cal.  258;  Breeze,  v.  Doyle,  19  Id. 
101;  see,  also,  Kelley  v.  McKibhen,  I  Pac.  G.  L.  J.  202.  Where  facts  are  so 
obscurely  found,  or  are  so  blended  with  legal  conclusions  as  to  render  it 
doubtful  whether  the  facts  are  only  hypothetically  stated,  it  will  be  disre- 
garded as  a  finding  of  fact:  Figg  v.  Mayo,  39  Cal.  262.  Only  the  ultimate 
facts  should  be  found,  and  not  the  evidence:  Pieo  v.  Guyas,  4*7  Id.  174;  but 
see  Coveny  v.  Hale,  49  Id.  552. 

13.  Facts  Left  to  Inference. — To  justify  the  supreme  court  in  inferring 
a  material  fact  not  expressed  in  the  fmdings,  from  others  which  are  expressly 
found,  it  must  appear  that  the  fact  to  be  inferred  follows  inevitably  from  the 
facts  found;  that,  upon  every  conceivable  theory  of  the  case,  the  non-exist- 
ence of  the  fact  to  be  inferred  is  inconsistent  with  facts  found:  Emmal 
V.  Webb,  36  Cal.  197.  The  object  of  the  section  of  the  code  relating  to  find- 
ings (CaL  Code  G.  P.,  sec.  632-3)  is  to  do  away  with  the  doctrine  of  implied 
findings  as  based  on  the  former  statute,  and  to  separate,  for  the  facility  of 
investigation,  questions  of  fact  and  law:  Dov>d  v.  Clarke,  51  Cal.  262.  For 
decisions  under  the  former  statute,  see  Shelby  v.  Houston,  38  Cal.  410,  and 
cases  cited  at  p.  421.  If  the  facts  are  found,  it  must  affirmatively  appear 
that  they  support  the  judgment:  I^.  P,  R.  R,  Co,  v.  Reynolds,  60  Id.  90; 
but  see  post  note  **  Waiver. " 

14.  Findings  Conclusive. —The  finding  of  a  court  will  notbe  disturbed^ 
unless  the  evidence  was  such  that,  if  the  question  at  issue  had  been  submit- 
ted to  a  jury,  and  they  had  rendered  a  verdict  in  accordance  with  the  find- 
ing, the  court  would  have  set  it  aside  as  contrary  to  evidence:  Moore  v.  1/air- 
dock,  26  Cal.  514.  The  application  of  the  rule  that  findings  will  not  be  dis- 
turbed on  appeal,  when  there  is  a  manifest  conflict  in  the  evidence,  depends 
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in  no  measure  tipon  the  question  whether  any  of  the  witnesses  are  interested 
^n  the  event  of  the  suit.  The  credit  to  be  given  to  their  testimony,  however 
attacked,  must  be  determined  in  the  court  below:  Putnam  v.  Lamphier,  36 
OaL  151;  consult  ''Appeal."  If  no  motion  is  made  for  a  new  trial,  the  find- 
ings of  the  court  and  verdict  of  the  jury  are  conclusive  as  to  the  facts: 
Braum  v.  Tolles,  7  CaL  399;  Oartoood  v.  Simpson,  8  Id.  108;  Dm/ v.  Fisher, 
15  Id.  379;  Oaglianio  v.  Hoberlm,  18  Id.  395;  Pico  v.  Cuyas,  47  Id.  174. 
Or  where  they  are  not  excepted  to:  Oray  v.  Moss,  34  Id.  125;  but  see  CaL 
Code  C.  P.,  sea  647. 

15.  FindingB  Contrary  to  Admiosions  in  the  Pleadings. — A  finding 
contrary  to  facts  admitted  in  the  pleadings  must  be  disregarded:  Bradbury 
▼.  Crojiise,  46  Cal.  287;  and  the  judgment  must  follow  such  admissions: 
McDonald  v.  M,  V,  Jlomestead  Assn.,  51  Id.  210. 

16.  Finding  Contrary  to  Stipulation.— If  the  finding  of  a  fact  on  a 
material  point  is  contrary  to  a  stipulation  of  the  parties  made  in  the  course 
of  the  trial  as  a  substitute  for  evidence,  a  new  trial  will  be  granted,  on  the 
ground  that  the  finding  is  contrary  to  the  fact  as  stipulated,  and  therefore 
unsupported  by  the  evidence:  CarpenUer  v.  Small,  35  CaL  346. 

17.  Findings,  when  not  Necessary.— When  the  facts  are  admitted  or 
not  denied  in  the  pleadings:  Suoi/t  v.  Muygridge,  8  Cal.  445;  Fox  v.  Fox,  25 
Cal.  587;  BumeU  v.  Stearns,  33  CaL  468;  Downer  v.  Sexton,  17  Wis.  29; 
Carlisle  v.  Mulhern,  19  Mo.  56.  Or  when  judgment  is  rendered  on  the 
pleadings:  Taylor  v.  Palmer,  31  CaL  242;  Nosier  v.  ffaynes,  2  Nev.  56.  Or 
in  case  of  nonsuit:  OUson  B,  Jf.  Co,  v.  Oilsofi,  47  CaL  597.  If  illegal  evi- 
dence is  admitted  on  the  trial,  it  is  not  error  for  the  court  to  refuse  to 
find  a  fact  proven  by  such  evidence:  HuteJUngs  v.  Castle,  48  CaL  152. 

18.  Fraud. — A  special  finding  on  the  question  of  fraud  should  always  be 
taken:  Davis  v.  Bobinson,  10  CaL  411;  OiUan  v.  Metealf,  7  Id.  137.  Where 
an  infant  files  a  bill  to  set  aside  a  decree  for  fraud  in  fact  in  procuring  it, 
and  for'fraud  because  the  decree  does  not  reserve  to  the  infant  a  day  in  court 
after  coming  of  age  to  contest  it,  and  the  court  finds  against  the  infant  on  his 
charge  of  fraud  in  fact,  the  finding  is  conclusive  of  the  whole  case,  unless 
there  is  a  very  clear  mistake  of  the  court  as  to  the  fact  of  fraud:  Begla  v. 
Martm,  19  Cal.  463.  In  an  action  against  an  attorney  to  set  aside  certain 
conveyance  of  property  made  to  him  by  his  client,  on  the  ground  of  fraud 
practiced  by  the  attorney  in  their  procurement,  and  inadequacy  of  consider- 
ation, if  to  the  contrary,  it  be  found  that  said  consideration  was  fair  and 
adequate,  and  that  the  client  was  willing  to  sell  the  property,  then  the  further 
finding  by  the  court  that  there  was  no  fraud  practiced  by  the  attorney  be- 
comes immaterial  for  all  purposes  of  the  appeal  by  plaintiff:  Kisling  v. 
Shaw,  33  CaL  425.  In  an  action  against  a  sheriff  for  wrongfully  taking 
personal  property,  if  he  sets  up  that  he  took  the  same  by  virtue  of  an 
attachment,  and  that  the  goods  were  the  property  of  the  defendant  in  the 
attachment,  and  that  he  fraudulently  sold  them  to  this  plaintiff,  the  court 
must  find  as  to  the  issue  of  fraud  thus  raised:  Harris  v.  Bums,  51  Id.  528. 

19.  General  and  Special  Findings.— When  the  court  sits  as  a  jury  in 
the  trial  of  a  cause,  it  must  in  all  cases  find  the  facts  specially:  Breeze  v. 
Doyle,  19  CaL  101.  If  discrepancy  exists  between  the  special  and  general 
findings  in  a  case,  the  special  findings  must  control:  Leese  v.  Clark,  20 
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Cal.  387;  Hidden  v.  Jordan,  28  Id.  301.  Rndings  stating:  Firat,  That  the 
material  allegations  in  plaintiffs  complaint  and  replication  are  trae;  Second« 
That  the  material  allegations  in  defendant's  answer  are  not  true,  are  insuffi- 
cient in  not  specifying  distinctly  the  allegations  which  are  material:  Breese 
v.  DoyU,  19  Cal.  101.  So,  also,  a  finding  ''that  all  the  issues  of  fact 
raised  by  the  pleadings  are  hereby  foand  and  decided  in  favor  of  the  plaint- 
iffs and  against  the  defendant,"  is  indefinite  and  insufficient:  Johnson  r. 
Squires,  1  Pac.  C.  L.  J.  235.  It  has  been  held,  however,  that  a  general  find- 
ing by  the  court,  that  "all  the  allegations  and  averments  in  plaintiff's 
complaint  are  true,  and  that  all  in  the  answer  are  untrue,"  is  sufficient 
and  conclusive  of  all  the  material  issues  made  by  said  pleadings:  Pralus 
v.  Pacifie  O.  and  S,  M,  Co.,  35  Cal.  30;  Downer  v.  Sexton^  17  Wis.  29. 

20.  Juriadiction. — If  the  findings  of  the  court  be  that  defendant  was 
duly  served  with  process,  it  is  sufficient  to  establish  the  fact  of  jurisdic- 
tion on  that  ground:  Lick  v.  Stockdale,  18  CaL  219. 

21.  Membership  In  Company. — Where  one  defendant  pleads  that  he  is 
not  a  member  of  the  company  sued,  and  the  court  finds  that  the  allega- 
tions of  the  complaint  are  true,  and  that  he  is  a  member  of  the  company, 
as  to  plaintiff,  Parke,  the  finding  is  sufficient:  Parke  v.  Hinds,  14  CaL  415. 

22.  Money  Deposit.— The  finding  of  the  oourt  that  money  was  deposited 
with  one,  to  be  held  by  him  on  deposit,  and  in  trust  for  a  party,  is  not  open 
to  the  objection  that  it  does  not  specify  the  kind  of  deposit:  Schroeder  t. 
Jahns,  27  Cal.  274. 

23.  Note. — Where  the  declaration  was  upon  a  note,  and  the  oourt  found 
that  the  note  was  never  given,  but  that  the  indebtedness  was  for  merchandise 
sold:  Held,  that  the  finding  was  against  the  averment,  and  could  not  support 
the  judgment:  Lewis  v.  Myers,  3  CaL  475. 

24.  Note  and  Mortgage. — That  "it  appears  from  the  note  and  mortgage 
sued  on  that  there  was  due  plaintiff,  at  the  date  of  the  commencement  of  this 
suit,  for  principal  and  interest  upon  the  debt  and  mortgage  mentioned  and  set 
forth  in  the  complaint,  the  sum  of  $2,000,"  it  is  ordered,  etc.,  is  a  sufficient 
finding  of  the  execution  and  delivery  of  the  note  and  morl^ge:  Hohnes  v. 
West,  17  CaL  623. 

25.  Praotioe  on  FindingB. — ^The  court  should  first  ask  counsel  on  both 
sides  if  they  desire  findings,  and  if  they  do,  reserve  its  judgment,  and  direct 
each  side  to  prepare  and  submit  such  questions  of  fact  as  they  desire  to  have 
found:  Ttwhsbury  v.  Magraff,  33  CaL  237.  And  the  party  requiring  a  find- 
ing should  specify  the  point  upon  which  he  desires  it:  Miller  v.  Stem,  30  CaL 
402.  The  court  may  file  written  findings,  whether  requested  or  not:  Oay  v. 
Moss,  34  Cal.  125.  It  is  the  right  of  the  judge  of  the  court  to  sign  and  file 
his  finding,  whether  drafted  by  himself  or  another,  without  notice  to  the  at- 
torneys of  the  parties;  and  in  doing  so  his  sole  duty  is  to  see  that  they  are 
proper,  and  in  conformity  with  his  view  of  the  facts  and  law  of  the  case: 
Hathaway  v.  Ryan,  35  CaL  188.  Neither  evidence,  argument,  nor  comment 
has  any  legitimate  place  in  findings  of  fact  or  law:  Glacius  v.  Black,  50  N.  Y. 
145. 

26.  Presumptions. — That  the  findings  were  supported  by  the  evidence: 
Owen  V.  Morton,  24  CaL  377;  JenUns  v.  Frink,  30  Cal.  586;  and  that  evi- 
dence  was  competent  and  sufficient:  Sears  v.  Dixon,  33  CaL  326.     But,  where 
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there  is  no  issue  tendered  in  the  pleadings  upon  a  material  matter,  tbe  court 
or  jury  will  not  be  presumed  to  have  found  on  such  matter:  Oiford  t.  Oarvill, 
29  Cal.  589;  Bemal  v.  Gleim,  33  Id.  668.  Where  there  is  no  finding  of  facts 
incorporated  in  the  case,  the  presumption  is  that  the  decision  thereon  was 
correct:  VieU  ▼.  Troy  aiui  Boston  B.  B.  Co.,  20  N.  Y.  184;  MaUheiM  v. 
Mayor  of  New  Tori,  14  Abb.  Pr.  214;  consult  "Appeal." 

27.  Separate  Statement  in  Findings. — In  giving  the  decision,  the  facts 
foand  and  the  conclusions  of  law  must  be  separately  stated.  Judgment  upon 
the  decision  must  be  entered  accordingly:  CaL  Code  C.  P.,  sec.  633.  Facts 
must  be  found  and  set  forth  separate  from  the  conclusions  of  law:  Bryan  v. 
Maume,  28  Cal.  238;  Church  v.  Erbetiy  4  Sandf.  691;  PecJs  v.  Yorha,  14  How. 
Pr.  416;  Bagan  y.  McCoy,  26  Mo.  166;  StUter  v.  Streit,  21  Id.  157;  see  Sharp 
T.  Wrig?U,  35  Barb.  236. 

28.  SuflBcient  Statement.--A  finding  of  facts  which  is  a  mere  recital  of 
evidence,  and  does  not  conclusively  establish  the  fact  in  issue  is  insufficient: 
Covtny  V.  Hale,  49  CaL  552;  Thomas  v.  SpragxtiC,  12  Mich.  120.  And  the 
findings  should  warrant  the  conclusions  of  law  and  judgment  thereon :  Pearce 
V.  Bums,  22  Mo.  577;  Pearce  v.  Boberts,  22  Id.  582;  The  State  v.  Buggies, 
23  Id.  339;  see,  also,  Tomlinson  v.  Mayor  of  N.  Y.,  23  How.  Pr.  452;  Bogei-s 
V.  Beard,  20  Id.  98.  The  facts  and  not  the  evidence  should  be  set  out:  Here- 
dink  V.  HoUon^  16  Cal.  103;  Kalkman  v.  Baylis,  23  Id.  303;  Javens  v.  Harris, 
20  Mo.  262;  Murdoch  v.  Finney,  21  Id.  138;  SutUr  v.  StrsU,  Id.  157.  Facts 
found  should  not  be  mingled  with  argument:  Bryan  v.  Maume,  28  Cal.  238; 
Jotte9  Y.  Block,  30  Cal.  227.  An  opinion  is  not  a  finding:  McClory  v.  Mc- 
Clory,  38  CaL  575;  but  conclusions  from  facts  are:  Sears  v.  Dixon,  33  Cal. 
326.  The  opinions  of  the  court,  the  reasons  of  the  judge,  or  the  evidence, 
form  no  part  of  the  findings:  James  v.  Williams,  31  CaL  211;  Mills  v.  Thursby, 
12  How.  Pr.  417;  Thomas  v.  Tanner,  14  How.  Pr.  426;  Magie  v.  Baker,  14 
N.  T.  435;.  Where  the  fact  found  by  the  judge,  and  the  very  one,  in  his 
opinion,  upon  which  the  case  turns,  is  wholly  unsupported  by  evidence,  the 
appellate  court  will  not  treat  such  findings  as  surplusage  in  order  to  sustain 
the  judgment  on  other  findings,  especially  if  the  weight  of  testimony  is  against 
the  other  findings:  Lockhart  v.  Mackie,  2  Nev.  294. 

29.  Snfflciency,  Test  ol— The  true  test  of  the  sufficiency  of  the  find- 
ings  is  this:  Would  they  answer  if  presented  by  a  jury  in  the  form  of  a 
special  verdict:  Breeze  v.  Doyle,  19  Cal.  101.  Findings  are  sufficient  when 
they  cover  all  the  issues  made  by  the  pleadings,  whether  supported  by  the 
evidence  or  not:  Bice  v.  Inskeep,  34  CaL  225.  It  is  sufficient  if  the  findings 
are  not  repugnant  to  or  inconsistent  ^'ith  the  judgment:  Sears  v.  Dixon,  33 
CaL  326;  James  v.  Williams,  31  Cal.  211. 

30.  Waiver. — Findings  of  fact  may  be  waived  by  the  several  parties  to  an 
issue  of  fact:  1.  By  failing  to  appear  at  the  trial;  2.  By  consent  in  writing, 
filed  with  the  clerk;  3.  By  oral  consent  in  open  court,  entered  in  the  minutes: 
CaL  Code,  C.  P.,  see.  634.  On  appeal,  the  party  who  asserts  as  error  the 
failure  of  the  court  below  to  file  findings  of  «f act,  must  make  it  affirmatively 
appear,  by  bill  of  exceptions  or  other  appropriate  method,  that  no  waiver  of 
findings  had  occurred,  or  the  intendments  must  go  to  support  the  judgment: 
MuUahy  v.  Glazier,  51  CaL  626;  Smith  v.  Lawrence,  1  Pac.  C.  L.  J.  225. 
Wheie,  however,  findings  are  filed,  but  which  do  not  include  all  the  issues 
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of  fact  involved  in  the  case,  no  presnmption  of  a  waiver  of  findings  can  be 
indulged:  People  v.  Forbes,  51  CaL  628:  Majors  y,  Cowell,  Id.  478.  And  in 
Buch  a  case,  the  findings  must  support  the  judgment:  BosqueUe  v.  Crane, 
Id.  505. 


CHAPTER  IV. 

TRIAL  BY  JURY. 


1.  Either  party  may  bring  the  issue  to  trial  or  to  a  hear- 
ing, and  in  the  absence  of  the  adverse  party,  unless  the 
court,  for  good  cause,  otherwise  direct,  may  proceed  with 
his  case,  and  take  a  dismissal  of  the  action,  or  a  verdict,  or 
judgment,  as  the  case  may  require:  Cal.  Code  C.  P.,  sec. 
594.  Either  party  may  demand  a  jury  to  try  the  issues,  as 
the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate  forever:  Const,  of  Cal.,  art.  1.,  sec.  3.  The  right 
to  trial  by  jury  is  absolute,  and  cannot  be  interfered  with: 
Greason  v.  Ketellaa,  17  N.  T.  491 :  Sharp  v.  Mayor  of  N.  T, 
18  How.  Pr.  213;  9  Abb.  Pr.  426;  Lewis  v.  Varmim,  12 
Abb.  Pr.  305.  As  to  the  propriety  of  a  trial  by  jury  where 
there  is  an  issue  of  fraud,  see  Freeman  v.  AUatUvc  Mut.  Ins. 
Co.,  13  Abb.  Pr.  124. 

2.  Where  the  sheriff  is  a  party  to  the  action,  the  court 
may  order  the  cause  tried  by  a  special  jury  to  be  summoned 
by  the  coroner:  and  there  being  no  coroner,  an  elisor  may 
be  appointed  for  that  purpose:  Pacheco  v.  Hunsaker,  14 
Cal.  120.  The  statute  vests  the  ordering  of  a  trial  by  jury 
in  the  discretion  of  the  court:  Id.  In  Oregon,  the  court 
having  discharged  the  regular  panel  jurors  in  attendance, 
cannot  order  another  panel,  and  compel  the  defendant  to  go 
to  trial  unwillingly:  Mousseau  v.  Feeder,  2  Oregon,  113. 

DCPANELINa  JURY. 

3.  The  action  being  called  for  trial,  the  jury  will  be 
drawn  and  impaneled  in  the  manner  prescribed  by  statute: 
Cal.  Code  C.  P.  sec.  600;  Laws  of  Or.  sec.  178;  Wash.  Terr, 
sec.  200;  Idaho,  sec.  159;  Arizona,  sec.  161.  It  shall  con- 
sist of  twelve  persons,  unless  the  parties  consent  to  a  less 
number,  but  not  less  than  three;  and  such  consent  must  be 
entered  by  the  clerk  in  the  minutes  of  the  trial,  and  cannot 
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» 

be  inferred  from  the  mere  absence  of  the  party:  OiUespie  y. 
Benaan,  18  Oal.  410;  United  StcUea  v.  Insurgents  of  Penn.^  2 
Dall.  335;  Bonaparte  v.  Camden  and  Amboy  B.  B,  Co., 
Baldw.  205;  Cal.  Code  C.  P.  sec.  194. 

4.  Upon  demand  of  either  party  for  a  jury  trial,  the 
court  will  order  a  venire  to  issue.  The  time  provided  by 
the  statute  in  which  the  jary  shall  be  returned  by  the  sheriff 
is  directory :  Mourry  v.  Starbuck,  4  Oal.  274;  People  v.  Ferris, 
1  Abb.  Fr.  (N.  S.)  193.  If  a  party  waits  until  the  trial  is 
entered  upon  before  applying  for  a  jury  trial,  it  is  a  waiver 
of  his  right:  McKeon  v.  See,  4  Kobt.  449;  Barlow  v.  ScoU, 
24  N.  T.  40. 

5.  The  first  act  done  by  the  clerk  is  to  take  the  panel  re- 
turned by  the  sheriff,  so  far  as  they  have  appeared,  and  not 
been  excused  by  the  court,  and  copy  the  names  upon  sepa- 
rate ballots,  which  he  then  puts  in  a  box  provided  for  that 
purpose.  When  a  case  is  called  for  trial  by  jury,  he  is  to 
draw  twelve  names  from  the  box,  and  call  them  off  as  he 
draws  them:  Cal.  Code  C.  P.  sec.  600.  The  persons  so 
drawn  and  called  are  to  take  their  seats  in  the  jury-box. 
If  there  are  not  twelve  ballots  in  the  box,  the  sheriff,  under 
the  direction  of  the  court,  is  to  summon  from  the  body  of 
the  county,  and  not  from  by-standers,  so  many  qualified 
persons  as  may  be  required  to  complete  the  jury:  Id.  sec. 
227. 

6.  When  the  jury-box  is  full,  and  not  before,  counsel  are 
to  proceed  to  examine  them  touching  their  qualifications. 
Each  party  may  examine  the  whole  twelve  before  making 
any  peremptory  challenges,  and  if  any  are  excused  for  cause, 
the  deficiency  must  be  supplied  by  calling  other  jurors,  who 
may  be  examined  in  like  manner  until  there  are  twelve  who 
are  adjudged  by  the  court  to  be  competent;  and  thereupon 
each  party  may  challenge  peremptorily,  but  he  cannot  be 
required  to  do  so  before:  Taylor  y.  W.  P.  B.  B.  Co.,  45  Cal. 
330;  People  v.  Scoggins,  37  Id.  680.  The  essential  differ- 
euoe  between  the  civil  and  criminal  practice  is  that  in  the 
former  none  are  to  be  sworn  to  try  the  case  until  the  jury  is 
complete,  while  in  the  latter  those  accepted  may  be  sworn 
to  try  the  case  before  the  jury  is  finally  completed:  People 
T.  ScogginSj  supra.  In  Washington  territory,  in  the  draw- 
ing and  formation  of  the  jury,  it  is  the  practice  to  set  aside 
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the  ballots  with  the  names  of  those  drawn  till  they  are  dis- 
charged, when  they  are  retarned  to  the  box:  Code  of  Wash. 
Terr.  sec.  205. 

QUALIFICATIONS  OF   JUBOBS. 

7.  No  one  shall  be  qualified  to  act  as  a  juror  unless  he  be, 
first,  a  citizen  of  the  United  States,  an  elector  of  the  connfy 
in  which  he  is  returned,  whether  his  name  be  on  the  great 
register  or  not,  and  a  resident  of  the  township  at  least  three 
months  before  being  selected  and  returned:  Gal.  Code  C. 
P.  sec.  198;  see,  also,  Cal.  Pol.  Code,  sees.  1083,  1084. 
Besidence  depends  upon  intention  as  well  as  fact,  and  mere 
inhabitancy  for  a  short  period,  against  the  intention  of 
acquiring  a  domicile,  would  not  make  a  resident:  People  y. 
Fei-alla,  4  Cal.  176;  see  Pol.  Code,  sec.  62.  A  citizen  of 
this  State,  who  has  resided  in  the  county  fourteen  days,  and 
then  been  absent  some  months  from  the  State,  with  the 
intention  of  returning  to  reside  in  the  county,  and  has  re- 
turned and  resided  in  the  county  some  fourteen  days,  is  a 
competent" juror;  People y.  Stonecifer,  6  Cal.  405;  Const.  Cal. 
art.  xi.  sec.  19.  Second,  in  possession  of  his  natural  fac- 
ulties: Cal.  Code,  C.  P.  sec.  198.  Third,  one  who  has  suf- 
ficient knowledge  of  the  language  in  which  the  proceedings 
of  the  courts  are  had :  Id. ;  see  People  v.  ArceOy  32  Cal.  40. 
Fourth,  assessed  on  the  last  assessment-roll  of  his  township 
or  county,  on  real  or  personal  property,  or  both,  belonging 
to  him:  Id.;  People y.  ThompsoUy  34  Cal.  671;  Valton Y.Nat. 
Loan  Fundlm.  Co.,  17  Abb.  Pr.  268. 

8.  A  person  is  not  competent  to  act  as  a  juror  who  does 
not  possess  the  above  qualifications,  or  who  has  been  con- 
victed of  a  felony  or  misdemeanor  inyolving  moral  turpi- 
tude: Cal.  Code  C.  P.  sec.  199.  As  to  when  persons  shall 
be  exempt  from  liabiliiy  to  serve  as  a  juror,  see  Id.  see. 
200. 

9.  The  jury  having  been  called  are  sworn  to  answer 
questions  relative  to  their  qualifications  as  jurors  to  hear 
the  particular  case  then  on  trial.  They  are  then  questioned 
by  counsel  of  either  side  as  to  their  knowledge  of  tlie  par- 
ties or  the  facts  of  the  case,  or  as  to  whether  they  have 
formed  or  expressed  an  opinion  of  the  merits  of  the  cause, 
or  upon  any  other  question  touching  their  fitness  or  fairness 
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as  jurors,  not  only  to  show  that  there  exists  proper  grounds 
for  a  challenge  for  cause,  but  to  elicit  facts  to  enable  him  to 
decide  whether  he  will  make  a  peremptory  challenge :  Wat- 
9on  V.  Whitney,  23  Cal.  376. 

OBJECTIONS  TO  THE  PANEL. 

10.  Objections  to  the  panel  may  be  interposed  for  an 
irregularity  in  the  formation  of  the  jury,  which  goes  to  the 
merits  of  the  trial  or  leads  to  the  inference  of  improper  in- 
fluence upon  their  conduct:  Thrall  v.  Smiley,  9  Cal.  629.  In 
Oregon  no  challenge  to  the  panel  is  allowed :  Law  of  Or. 
sec.  179.  No  objection  being  taken  to  the  manner  of  im- 
paneling a  jury,  it  is  waived :  Dayharsh  v.  Enos,  1  Seld.  531; 
Mayor  of  N.  Y.  v.  Mason,  1  Abb.  Pr.  352;. Hardenburgh  v. 
Crary,  16  How.  Pr.  307.  In  Neyada  a  challenge  to  the 
panel  of  trial  jurors  must  be  in  writing,  specifically  stating 
the  grounds  of  challenge,  or  facts  on  which  the  challenge  is 
based:  State  v.  Millain,  3  Key.  411. 

11.  In  New  York,  upon  the  challenge  of  the  array,  the 
practice  is,  that  if  the  facts  are  denied  the  court  appoints 
triers,  and  if  they  pronounce  the  cause  of  challenge  un- 
founded the  trial  proceeds.  If  the  facts  are  admitted  the 
court  passes  upon  their  sufficiency,  and  either  quashes  the 
array  or  overrules  the  challenge:  Gardner  y.  Turner,  9  Johns. 
260. 

12.  No  regulai'panel  having  been  drawn  and  summoned 
the  court  ordered  thirty-six  jurors  to  be  summoned,  twenty- 
seven  of  whom  appearing,  the  court  caused  their  names  to 
be  put  in  a  box,  from  which  twelve  were  drawn  to  consti- 
tute a  trial  panel :  Hdd,  not  to  be  ground  for  challenge  to 
the  whole  panel:  People  y,  Stuart,  4  Cal.  218.  But  where 
the  clerk  drew  seventy-two  names  out  of  the  box  and  selected 
thirty-six  of  them,  it  was  a  good  ground  of  challcDge  to  the 
array:  Gardner  y.  Tamer,  9  Johns.  260.  That  a  jury  has 
just  tried  a  case  involving  the  liability  of  defendant  for  a 
similar  cause  of  action,  does  not  render  it  incompetent:  AU 
gierBY,  Steamer  Maria,  14  Cal.  167.  So  if  the  venire  is  exe- 
cuted and  returned  by  any  other  person  than  the  sheriff : 
Cooper  V.  Bissell,  16  Johns.  146.  So  where  the  sheriff  who 
served  the  venire  was  a  party  to  the  action :  Woods  y.  Rowan, 
6  Johns.  133.    For  default  or  partiality  in  the  clerk,  or  if 
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the  clerk  select  the  jury  instead  of  drawing  by  lot:  Pringle 
V.  Hose,  1  Cow.  432;  Gardner  v.  Turner,  9  Johns.  260.  But 
an  objection  on  the  ground  that  the  jury  was  summoned  by 
order  of  the  court,  after  the  commencement  of  the  term,  is 
no  ground  of  challenge  to  the  panel :  People  v.  Rodriguez,  10 
Cal.  59. 

13.  A  jury  drawn  while  the  court  was  in  session,  in  the 
presence  of  the  court  and  its  officers,  must  be  held  to  have 
been  drawn  in  open  court,  whether  it  was  done  in  the  room 
where  the  court  usually  sits  or  in  another:  State  v.  MUlain, 
3  Nev.  411.  The  object  is  to  secure  honest  and  intelligent 
men  for  the  jury,  and  the  order  or  time  in  which  they  are 
served  is  of  no  consequence:  Tlirall  v.  SmUey,  9  Cal.  529. 

14.  A  variance  between  the  true  name  of  a  juror  and  that 
placed  on  the  jury  list  is  immaterial,  if  it  satisfactorily  ap- 
pears that  the  person .  attending  is  the  one  really  selected: 
State  V.  McNamara,  3  Nev.  71.  Nor  that  the  name  of  a 
juror  was  not  on  the  venire  return  by  the  sheriff:  TliraU  v. 
Smiley,  9  Cal.  529.  In  New  York,  it  is  no  ground  of  chal- 
lenge to  the  array  that  the  clerk  who  drew  the  jury  was  at 
the  time  attorney  in  the  cause:  Wakeman  v.  Sprague,  7 
Cow.  720.  Nor  that  juries  for  two  courts  were  drawn  from 
the  box  at  the  same  time,  the  two  sets  of  names  being  kept 
distinct:  CraTie  v.  Dygert,  4  Wend.  675. 

CHALLENGE  TO  JUROR. » 

15.  After  questioning  the  jurors,  counsel  may  challenge, 
either  peremptorily  or  for  cause.  Each  party  shall  be  en- 
titled to  four  peremptory  challenges,  and  no  reason  need  be 
given  for  the  exercise  of  this  right:  Cal.  Code  C.  P.  sec. 
601;  Laws  of  Idaho,  sec.  161;  Arizona,  sec.  163.  In  Ore- 
gon and  Washington  territory,  only  three  peremptory 
challenges  are  allowed:  Laws  of  Oregon,  sec.  187.  Either 
party  may  exercise  his  right  of  peremptory  challenge  at  any 
time  after  examination,  but  neither  party  can  be  required 
to  exercise  it  prior  to  this  stage  of  the  proceedings:  People 
V.  Scoggina,  37  Cal.  680;  Taylor  v.  W.  P.  B.  B.  Co.,  45  Id. 
330.  And  when  there  are  several  parties  on  either  side, 
they  shall  join  in  a  challenge  before  it  can  be  made:  Cal. 
Code  C.  P.  sec.  601.  Where  only  one  peremptory  chal- 
lenge is  shown  to  have  been  used,  it  is  presumed  the  other 
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three  were  not  used:  Fleeaon  v.  Savage  SUv.  Mm.  Co,,  3 
NeY.^157.  If  no  peremptory  challenges  are  taken  until  the 
panel  is  fall,  they  must  be  taken  by  the  parties  alternately, 
commencing  with  the  plaintiff:  Cal.  Code  0.  P.  sec.  601. 
As  to  right  of  challenge  and  its  exercise,  see,  generally, 
Walter  v.  People,  32  N.  T.  147. 

16.  In  California,  a  general  challenge  of  a  juror  for  cause, 
without  specifying  the  particular  grounds,  is  insufficient;  it 
is  not  sufficient  to  say,  ''I  challenge  for  cause,"  and  then 
stop:  Faige  v.  O'Neal,  12  Cal.  483. 

GBOUNDS    OF  CHALLENGE. 

A  challenge  for  cause  may  be  made  on  one  or  more  of  the 
following  grounds: 

17.  First.  A  want  of  any  of  the  qualifications  prescribed 
by  the  code  to  render  a  person  competent  as  a  juror:  Cal. 
Code  C.  P.,  sec.  602. 

18.  Second.  Consanguinity,  or  affinity,  within  the  fourth 
degree,  to  any  party:  Cal.  Code  C.  P.,  602.  The  degree  of 
kindred  is  established  by  the  number  of  generations,  and 
each  generation  is  called  a  degree :  Cal.  Civ.  Code,  sec.  1389. 
In  the  direct  line  there  are  as  many  degrees  as  there  are 
generations:  Id.  1392.  In  the  collateral  line  the  degrees 
are  counted  by  generations,  from  one  of  the  relations  up  to 
the  common  ancestor,  and  from  the  common  ancestor  to  the 
other  relation.  In  such  computation  the  decedent  is  ex- 
cluded, the  relation  included,  and  the  aocestor  counted  but 
once.  Thus,  brothers  are  related  in  the  second  degree,  un- 
cle and  nephew  in  the  third  degree,  and  cousins-germ  an  in 
the  fourth,  and  so  on:  Id.,  sec.  1393.  As  to  incompetency 
of  jurors  from  relationship  or  interest,  see  Young  v.  Marine 
Ins  Co.,  1  Cranch  C.  Ct.  452;  Coram.  Council  of  Alexandria 
V.  BfockeU,  Id.  505;  Ormey.  Pratt,  4  Id.  124. 

19.  Third.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and 
'agent  to  either  party,  or  being  a  member  of  the  family  of 

either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party:  Cal. 
Code  C.  P.,  sec.  602.  A  tenant  of  either  of  the  parties  to 
the  suit:  HatJiaway  v.  Helmer,  25  Barb.  29. 
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20.  Fourth.  Former  service  as  juror  or  witness  on  a  pre- 
yious  trial,  between  the  same  parties,  for  the  same  cause  of 
action. 

21.  Fifth.  Interest  on  the  part  of  the  juror  in  the  event 
of  the  action,  or  in  the  main  question  involved  in  the  action, 
except  his  interest  as  a  member  or  citizen  of  a  municipal 
corporation.  Jurors  must  be  whoUy  disinterested :  Wood  v. 
Stoddard,  2  Johns.  194. 

22.  Sixth.  Having  an  unqualified  opinion  or  belief  as  to 
the  merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them.  The  former  provision,  as 
found  in  sec.  162  of  this  practice  act,  has  been  materially 
changed  by  striking  out  the  words,  "  formed  or  expressed," 
and  adding  the  words,  "  founded  upon  knowledge  of  its 
material  facts,  or  of  some  of  them.*'  Under  the  present 
code,  in  order  to  disqualify,  there  must  be  a  present  unqual- 
ified opinion,  founded  upon  knowledge  of  material  facts. 
Simply  ''knowing  and  being  aware  of  the  circumstances 
connected  with  the  affair,"  is  not  sufficient  grounds:  Law- 
rence V.  CoUiei*,  1  Cal.  38.  A  juror  having  said  tbat  "if  the 
reports  of  the  neighbors  were  correct,  the  defendant  was 
wrong,  and  the  plaintiff  was  right,"  held  not  sufficient 
ground  for  challenge :  DureU  v.  Moshe)*,  8  Johns.  445.  It  is 
only  an  unqualified  opinion  in  the  mind  of  the  juror  that 
disqualifies:  State  v.  MUlain,  3  Nev.  409;  see  22  Gal.  348; 
27  Id.  512;  45  Id.  141;  46  Id.  78;  40  Id.  268;  48  Id.  264. 

23.  Seventh.  The  existence  of  a  state  of  mind  in  the  ju- 
ror evincing  enmity  against,  or  bias  to  or  against  either 
party:  Gal.  Gode  G.  P.,  sec.  602,  subd.  7;  Laws  of  Idaho, 
sec.  162;  Laws  of  Arizona,  sec.  164.  Bias  or  prejudice  of 
any  kind  is  good  ground  for  challenge  under  the  seventh 
subdivision:  People  v.  Reyes,  5  Gal.  347;  Smith  \.  Floyd,  18 
Barb.  522;  Chouteau  v.  Pierre,  9  Mo.  3.  Prejudice  being  a 
state  of  mind  more  frequently  founded  in  passion  than  in 
reason,  may  exist  with  or  without  a  cause,  and  in  the  eye  of 
the  law  has  no  degrees :  People  v.  Beyes,  6  GaL  347.  Actual 
bias  may  be  taken  for  the  existence  of  such  a  state  of  mind 
that  he  cannot  try  the  issue  impartially:  Laws  of  Oregon, 
sec.  185;  3  Den.  124.  Ghallenge,  how  taken:  Laws  of  Ore- 
gon, sees.  188,  189.  To  ask  a  person  whether  he  is  preju- 
diced or  not  against  a  party,  and  if  so,  whether  that  preja- 
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dice  is  of  such  a  character  as  wonid  lead  him  to  deny  the 
party  a  fair  trial,  is  the  simplest  method  of  ascertainiug  the 
state  of  his  mind:  People  v.  Eeyes,  5  Cal.  347.  A  mason,  or 
a  royal  arch  mason  is  not  disqualified  from  sitting  on  a  jury 
where  another  mason  of  the  same  degree  is  a  party :  Pui-ple 
V.  Barton,  13  Wend.  9, 

CHALLENGE,   HOW  TRIED. 

24.  Challenges  for  cause  must  be  tried  by  the  court,  and 
witnesses  may  be  examined.  The  juror  challenged,  and 
any  other  person,  may  be  examined  as  a  witness  on  the 
trial  of  the  challenge:  Cal.  Code  C.  P.,  sec.  603;  Pringlev. 
Muse,  1  Cow.  432;  Mechanics^  and  Farmers^  Bank  v.  Smithy 
19  Johns.  115.  In  New  York,  the  challenge  for  favor  or 
bias  may  be  tried  by  the  triers:  PringleY,  Hiise,  supra;  Free^ 
man  v.  People^  4  Den.  9;  Smithy. Floyd,  18  Barb.  522.  But, 
for  haying  expressed  an  opinion  upon  the  merits  of  the  ac- 
tion, it  must  be  tried  by  the  court:  Pringle  v.  Huse,  1  Cow. 
432.  When  a  judge,  by  consent  of  parties,  acts  as  trier 
upon  the  challenge  of  a  juror,  his  rejection  of  evidence  is 
final,  and  cannot  be  reviewed  on  appeal :  Costigan  v.  Cuyler, 
21  N.  Y.  134.  The  decision  of  the  court  is  a  decision  as  to 
fact,  not  law,  and  the  supreme  court  would  not,  except  in 
the  clearest  case,  interfere  with  its  decision :  Trenor  v.  G.  P. 
B.  B.  Co.,  50  Cal.  230. 

25.  If  a  juror  is  challenged  for  cause,  etc.,  that  challenge 
is  overruled,  and  he  is  then  challenged  peremptorily,  there 
does  not  necessarily  arise  the  inference  that  the  challeng- 
ing party  is  thereby  injured:  Ileeson  v.  Savage  SUv,  Min. 
Co.,  3  Nev.  157.  A  party  who  accepts  a  juror,  knowing 
him  to  be  disqualified,  waives  the  objection:  People  v. 
Sionecifer,  6  Cal.  411. 

JUBY  SWORN. 

26.  The  challenges  having  been  exhausted,  or  exercised 
to  the  satisfaction  of  the  parties,  the  jury  is  sworn  that 
they,  each  of  them,  will  well  and  truly  try  the  matter  in 
issue  between the  plaintiff,  and ,  the  defend- 
ant, and  a  true  verdict  render  according  to  the  evidence: 
Cal.  Code  C.P.,  sec.  604.  Where,  before  the  trial  of  an 
action  of  assumpsit,  brought  against  three  persons,  and  two 
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of  the  defendants  confess  judgment,  but  the  damages  had 
not  been  assessed,  it  is  proper  to  swear  the  jarj  as  to  the 
remaining  defendant:  Nohle  v.  Lcdey,  60  Penn.  St.  281. 

EVIDENOE  ADDUCED. 

27.  The  jury  haying  been  sworn  to  try  the  case,  counsel 
for  plaintiff  states  briefly  the  issue  and  his  case,  and  then 
introduces  his  proofs,  upon  the  close  of  which  defendant 
states  the  nature  of  his  defense,  set-off,  or  counter-claim,  as 
the  case  may  be,  and  proceeds  wifch  his  proofs. 

In  all  cases  courts  take  judicial  notice  of  certain  facts. 
In  California  these  are  enumerated  in  the  Code  of  Civil  Pro- 
cedure, sec.  1875,  and  are  the  following:  "1.  The  true 
signification  of  all  English  words  and  phrases,  and  of  all 
legal  expressions;  2.  Whatever  is  established  by  law;  3. 
Public  and  private  official  acts  of  tbe  legislative,  executive 
and  judicial  departments  of  this  state  and  of  the  United 
States;  4.  The  seals  of  all  the  courts  of  this  state  and  of 
the  United  States;  5.  The  accession  to  office,  and  the 
official  signatures  and  seals  of  office,  of  the  principal  offi- 
cers of  government  in  the  legislative,  executive,  and  ju- 
dicial departments  of  this  state  and  of  the  United  States; 
6.  The  existence,  title,  national  flag,  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the 
United  States;  7.  The  seals  of  courts  of  admiralty  and 
maritime  jurisdiction,  and  of  notaries  public;  8.  The  laws 
of  nature,  the  measure  of  time,  and  the  geographical  divis- 
ions and  political  history  of  the  world.  In  all  these  cases 
the  court  may  resort  for  its  aid  to  appropriate  books  or 
documents  of  reference."  The  court  is  to  declare  such 
knowledge  to  the  jury,  who  are  bound  to  accept  it:  Id. 
sec.  2102. 

For  other  matters  prescribed  or  defined  by  the  Califor- 
nia Code  of  Civil  Procedure,  consult  the  same,  under  the 
titles  Evidence,  Witnesses,  Writings  Public  and  Private, 
Estoppels,  Presumptions,  Eules  of  Examination,  Effect  of 
Evidence,  Evidence  in  Particular  Cases,  etc. 

PRIVILEGED  COMMUNICATIONS. 

28.  Attorney  and  Client. — Confidential  communications  made  by  a 
client  to  an  attorney,  respecting  tbe  business  be  is  employed  to  transact,  are 
privileged,  and  the  attorney  cannot  be  compelled  to  disclose  them;  but  the 
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matter  miut  be  communicated  to  the  attorney  professionally,  and  in  the 
usual  course  of  business.  But  statements  made  by  the  client  to  other  per- 
sons at  the  time,  or  by  other  persons  to  him,  are  not  privileged,  and  the 
attorney  is  bound  to  disclose  them  the  same  as  any  other  witness:  GalUiglver 
V.  Williamson,  23  CaL  331;  Cal.  Code  C.  P.  sec.  1881,  subdv.  2;  Hager  v. 
Skindler,  29  Cal.  72;  see  Story's  Eq.  PI.  601;  Gove  v.  Harris,  8  Eng.  L.  and 
Eq.  149.  If,  pending  the  relation  of  client  and  attorney,  the  client  commu- 
nicates to  the  attorney  a  fact  foreign  to  the  object  for  which  the  attorney 
was  retained,  the  communication  is  not  confidential:  Hager  v.  Skindler,  29 
Cal.  48.  If,  after  final  judgment,  he  makes  disclosures  respecting  subjects  of 
the  foregone  employment,  the  communications  are  not  privileged:  Id.  If  the 
attorney  receives  a  deed  of  the  client's  property,  without  consideration,  and 
then,  at  the  client's  request,  deeds  the  property  to  another  person  without 
consideration,  these  facts  are  not  privileged  communications,  and  the  attorney 
may  be  required  to  disclose  them  as  a  witness  in  a  suit  by  a  creditor  to  can- 
cel the  deeds:  Id.  Where  the  attorney,  when  examined  as  a  witness,  was 
unable  to  state  whether  an  accused  person  had  made  certain  admissions  to 
him,  or  whether  they  were  disclosed  while  the  accused  was  under  examina- 
tion as  a  witness  in  his  own  behalf,  the  court  should  have  excluded  the  testi- 
mony of  its  own  motion.  The  accused  should  have  had  the  benefit  of  the 
doubt:  People  v.  Atkinson,  40  Id.  285.  The  privilege  applies  to  the  commu- 
nication, and  it  is  immaterial  whether  the  client  is  or  is  not  a  party  to  the 
action  in  which  the  question  arises,  or  whether  the  disclosure  is  sought  from 
the  chent  or  from  his  legal  adviser,  and  this  privilege  is  not  affected  by  the 
statutes  making  parties  witnesses:  Montgomery  v.  Pickering,  116  Mass.  227; 
Brand  v.  Brand,  39  How.  Pr.  193;  Barker  v.  Ktihn,  38  Iowa,  395.  A  party 
having  given  evidence  in  chief  on  his  own  behalf,  cannot,  on  cross-examina- 
tion, be  compelled  to  divulge  statements  made  by  him  when  consulting  as  a 
client  an  attorney -at-law,  such  communication  being  privileged  as  well  when 
the  client  is  a  witness  as  when  the  attorney  is  a  witness:  Bigler  v.  Byker,  43 
Ind.  112;  Hemenway  v.  SmUh,  28  Vt.  701;  Boho  v.  Bryson,  21  Ark.  387.  To 
the  contrary  is  Inhabitants  of  Wobtim  v.  Henshaw,  101  Mass.  200.  Where 
the  accused  in  a  criminal  trial  becomes  a  witness  in  his  own  behalf  he  cannot 
be  compelled,  on  cross-examination,  to  disclose  confidential  communications 
between  himself  and  his  attorneys:  Duttenhofer  v.  State,  34  Ohio  St.  91. 

29.  Husband  and  Wife. — A  husband  cannot  be  examined  for  or  against 
his  wife,  without  her  consent,  nor  a  wife  for  or  against  her  husband,  without 
his  consent,  nor  can  either,  during  the  marriage  or  afterwards,  be,  without 
the  consent  of  the  other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does  not  apply  to  a  civil 
action  or  proceeding  by  one  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  conmiitted  by  one  against  the  other:  Cal.  Code  C.  P.,  sec. 
1881,  subd.  1. 

30.  Physician. — A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  as  a  witness,  as  to  any  information  ac- 
quired in  attending  the  patient,  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient:  Cal.  Code  C.  P.,  sec.  1881,  subd.  4. 

31.  Priest. — A  clergyman  or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confession  made  to  him 
in  his  professional  character,  in  the  course  of  discipline  enjoined  by  the  church, 
to  which  he  belongs:  Cal.  Code  C.  P.,  sec.  1881,  subd.  3. 
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32.  FubUo  OflSoer. — ^A  publio  officer  cannot  be  examined  as  a  witoen 
as  to  commnnicationB  made  to  him  in  official  confidence,  when  the  ptabiie 
interests  would  suffer  by  the  disclosure:  Cal.  Code  G.  P.,  sec  1881,  snbd.  & 
But  a  judge  or  any  juror  may  be  a  witness:  Id.,  sec.  1883. 

33.  TVitaesfies  in  GteneraL— Where  the  answer  of  a  witness  would  tend 
to  subject  him  to  punishment  for  a  felony,  he  is  privileged  from  answering 
on  the  ground  solely  that  he  is  not  compelled  to  criminate  himself:  Bx  parte 
Howe,  7  Cal.  184.  The  only  case  where  a  witness  is  privileged,  on  the  ground 
that  his  answer  would  disgrace  him,  is  when  it  is  not  pertinent  to  the  issue: 
Id.     See  CaL  Code  C.  P.,  sec.  2065. 

WHO   MAY  BE  WITNESSES. 

34.  All  persons,  without  exception,  otherwise  than  is 
specified  in  the  next  two  sections,  who  having  organs  of 
sense  can  perceive,  and,  perceiving  can  make  known  their 
perceptions  to  others,  may  be  witnesses.  Therefore,  neither 
parties  nor  other  persons  who  have  an  interest  in  the  event 
of  an  action,  or  proceeding  are  excluded;  nor  those  who 
have  been  convicted  of  crime;  nor  persons  on  account  of 
their  opinions  on  matters  of  religious  belief;  although,  in 
every  case,  the  credibility  of  the  witness  may  be  drawn  in 
question,  as  provided  in  section  1847 :  Cal.  Code  C.  P.,  sec. 
1879. 

The  following  persons  cannot  be  witnesses:  1.  Those  who 
are  of  unsound  mind  at  the  time  of  their  production  for  ex- 
amination; 2.  Children  under  ten  years  of  age,  who  appear 
incapable  of  receiving  just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating  them  truly;  3. 
Parties  to  an  action  or  proceeding,  or  in  whose  behalf  an 
action  or  proceeding  is  prosecuted,  against  an  executor  or 
administrator,  upon  a  claim  or  demand  against  the  estate 
of  the  deceased:  Id.,  sec.  1880. 

35.  Children. — There  is  no  precise  age  within  which  children  are  excluded 
from  giving  testimony.  Their  competency  is  to  be  determined  by  the  courts 
not  by  their  age,  but  by  the  degree  of  their  understanding  and  knowledge: 
The  People  v.  Bemal,  10  CaL  66.  And  if  over  ten  years  of  age,  the  piesamp- 
tion  is  that  they  possess  the  requisite  knowledge  and  understanding 
but  if  under  that  age,  the  presumption  is  otherwise,  and  it  must  be 
removed  upon  their  examination  by  the  court,  or  under  its  direction  and  its 
presence,  before  they  can  be  sworn:  Id.  Where  a  witness,  being  sworn, 
stated  that  he  was  fourteen  years  old  and  a  Chileno,  and  did  not  know  "the 
obligation  of  an  oath;"  whereupon  the  judge  explained  to  him  the  nature  of 
such  obligation,  and  he  was  then  permitted  to  testify — the  other  party  ob> 
jecting  that  he  did  not  know  the  obligation  of  an  oath:  Held^  that  the  wit- 
ness was  competent:  FuUer  v.  Fuller,  17  Cal.  605. 
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36.  Parties  to  SoitB.— The  provision  of  the  CaL  Code  C.  P.  (sec.  1880, 
sabdv.  3)  applies  not  only  to  parties  who  have,  or  are  supposed  to  have,  an 
interest  adverse  to  the  estate  of  the  defendant,  but,  by  its  terms,  renders  all 
the  nominal  parties  to  the  action  incompetent:  Blood  v.  Fairhanhsy  50  Cal. 
421.  In  an  action  against  an  executor  upon  a  claim  against  his  testator,  the 
deposition  of  the  plaintiff  cannot  be  received  in  evidence  since  the  amend- 
ment to  the  Code  of  Civil  Procedure,  which  took  effect  July  1,  1874,  even  if 
the  deposition  was  taken  before  said  amendment  was  passed:  Mitchell  v. 
Haggenmeyer,  51  Id.  108.  But  the  executor  or  administrator  is  not  prohib- 
ited from  calling  a  party  to  the  action  to  testify  in  behalf  of  the  estate:  CJiose 
v.  Evoy,  Id.  618. 

37.  Partner,  Surviving. — ^In  Nevada,  when  a  surviving  partner  is  sued  for 
a  loan  for  the  use  of  the  firm,  made  to  a  deceased  partner,  and  of  the  particu- 
lars of  which  the  deceased  partner  only  was  cognizant,  the  plaintiff  is  not  a 
competent  witness  in  his  own  behalf:  Roney  v.  Bucklandf  4  Nev.  45. 

3&  RellgiouB  Belief.— This  section  of  the  Practice  Act,  (Code  C.  P.),  and 
the  fourth  section  of  art.  1  of  the  constitution,  mean  that  a  witness  is  com- 
petent, without  respect  to  his  religious  belief,  or  independent  thereof:  Fuller 
V.  Fuller,  17  CaL  605. 

PBAOTICE  ON  EVIDENCE. 

39.  Contradictory  Statements. — Where  a  witness  is  subject  to  be  im- 
peached by  proof  of  contradictory  statements,  the  precise  matter  of  these 
contradictions,  and  the  time  and  place  of  the  statements,  must  be  brought  to 
the  knowledge  of  the  witness  on  cross-examination:  Baker  v.  Josephy  16  CaL 
173.  The  rule  applies  equally  to  evidence  of  declaration  or  acts  of  hostility 
or  of  ill  feeling  on  the  part  of  the  witness:  Id.  It  is  in  the  discretion  of  the 
court  to  admit  such  impeaching  evidence,  and  the  xnrty  offering  such  evi- 
dence must  show  error  to  his  prejudice,  by  putting  his  exceptions  to  the 
ruling  of  the  court  in  proper  shape:  Id.;  see  McDamel  v.  Baca,  2  Cal.  327. 
If  the  deposition  of  a  witness  has  been  introduced  on  behalf  of  one  party,  the 
other  may  prove  his  confessions  or  declarations  for  the  purpose  of  contradict- 
ing his  deposition  or  impeaching  his  credit:  Foxy.  Fox,  25  CaL  587.  The 
party  calling  a  witness  is  not  allowed  to  impeach  his  credit  by  evidence  of 
bad  character,  but  he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  inconsistent  with  his  pres- 
ent testimony,  as  provided  in  section  2052:  CaL  Code  C.  P.  sec.  2049;  see, 
also,  PaUerson  v.  Keystone  M.  Co,  30  CaL  360;  Norwood  v.  Ktnjitld,  Id.  398; 
Peopk  V.  Chin  Mook  Sow,  51  Id.  597. 

40.  CiOM-Examination. — Courts  are  apt  to  make  too  narrow  a  view  of 
the  rights  of  cross-examination,  confining  it  to  the  subject-matter  of  the  ex- 
amination-in-chief. Undoubtedly  the  cross-examination  cannot  go  beyond 
that  matter,  but  it  ought  to  be  allowed  a  very  free  range  within  it.  The 
witness  may  be  sifted  as  to  every  fact  touching  the  matters  to  which  he  testi- 
fies, so  that  his  temper,  leanings,  relations  to  the  parties  and  cause,  his  intel- 
ligence, the  accuracy  of  his  memory,  his  disposition  to  tell  the  truth,  his 
character,  his  means  of  knowledge,  his  general  and  particular  acquaintance 
with  the  subject-matter,  may  be  fully  tested:  Jackson  v.  Feather  River  and 
Oihaonville  Water  Co.,  14  Cal.  18.     The  opposite  party  may  cross-examine  a 
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witness  as  to  any  facts  stated  in  his  direct  examination  or  connected  there- 
with, and  in  so  doing,  may  put  leading  questions;  but  if  he  examine  him  as 
to  other  matters,  such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination:  Cal.  Code  C.  P.,  sec.  2048;  see,  also,  Harston's  Practice^ 
note  to  same  section;  People  v.  Chin  Mook  Sow,  51  Cai.  597. 

41.  Discretion  of  Court. — It  is  in  the  discretion  of  the  court  to  allow  or 
refuse  the  introduction  of  further  testimony  after  resting:  Meyer  y.  Goedei, 
31  How.  Pr.  456.  Or  to  allow  a  leading  question  to  be  put:  Bla^  v.  Cam- 
den and  Amboy  R.  IL  Co.,  45  Barb.  40.  Or  to  grant  an  amendment  at  the 
trial:  Binnard  v.  Spring ,  42  Barb.  470.  As  to  the  order  of  admission  of  rele- 
vant testimony,  see  Murphy  v.  Boker,  28  How.  Pr.  251.  As  to  imposing 
restrictions  on  undue  latitude  of  cross-examination,  see  Great  West  Tnmpihe 
Co.  V.  LoonUs,  32  N.  Y.  127.  The  refusal  of  a  court  trying  an  issue  without 
a  jury  to  consider  the  testimony  as  conflicting,  or  to  pass  upon  the  credi- 
bility of  witnesses,  raises  no  questions  reviewable:  Terry  y,  Wheeler^  25  N.  Y. 
620. 

42.  Documentary  ISvidence. — The  exemplification  of  a  decree  of  di- 
vorce must  contain  all  the  proceedings,  and  must  show  on  its  face  that 
jurisdiction  was  acquired:  Latorence'a  case,  18  Abb.  Pr.  347.  Of  a  record  of 
a  will  must  contain  the  proofs  before  the  surrogate:  Hill  v.  Croekford,  24  N. 
Y.  128.  The  attestation  of  a  foreign  judgment  must  be  signed  by  the  clerk 
himself:  Morris  v.  Patching  24  N.  Y.  394.  As  to  authentication  of  a  Canada 
judgment,  see  Lazier  v.  WeMcott,  26  N.  Y.  146.  Of  a  judgment  of  English 
privy  council,  see  Jarvis  v.  Seioall,  40  Barb.  449.  See,  as  to  admission  of 
foreign  charter  per  se :  Brooks  Paper  Works  v.  Willeti,  19  Abb.  Pr.  416.  A 
certificate  of  exemplification  of  a  judgment  rendered  in  another  state,  when 
attested  by  the  clerk  under  the  seal  of  the  court,  and  when  the  presiding 
judge  of  the  court  certifies  to  that  attestation  as  in  due  form  of  law,  is  suffi- 
cient, under  the  act  of  congress  of  May  26,  1790,  to  sustain  an  action  upon 
the  judgment  in  another  state:  Thompson  v.  Manrow,  1  Cal.  428;  Park  v. 
Williams,  7  Id.  249.     Consult,  also,  Cal.  Code  C.  P.,  sees.  1887  to  1951. 

43.  Impeachment  of  'Witnesa. — A  witness  may  be  impeached  by  the 
party  against  whom  he  is  called,  by  contradictory  evidence,  or  by  evidence 
that  his  general  reputation  for  truth,  honesty  and  integrity  is  bad,  but  not 
by  evidence  of  particular  wrongful  acts,  except  that  it  may  be  shown  by  the 
examination  of  the  witness,  or  the  record  of  the  judgment,  that  be  had  been 
convicted  of  a  felony:  Cal.  Code  C.  P.,  sec.  2051;  see  Id.,  sec.  2052;  PeojU^ 
V.  RdnJuiH,  39  Cal.  449;  Ncwcomh  v.  Grunoold,  24  N.  Y.  298;  People  ▼.  Mur- 
ray, 41  Cal.  67;  People  v.  Ah  Who,  49  Id.  32;  People  v.  ParUm,  Id.  632.  A 
witness  who  is  called  to  impeach  another  may  answer  that  he  would  not  be- 
lieve such  other  witness  on  oath.  This  is  the  uniform  practice  in  this  state: 
Stevens  v.  Irxcin,  12  Cal.  306;  see,  also.  People  v.  7'yler,  35  Id.  55a  Evi- 
dence of  bad  character  for  chastity  is  not  admissible  for  the  purpose  of  im- 
peaching the  testimony  of  a  witness.  It  must  be  restricted  to  her  character 
for  truth  and  veracity:  People  v.  Yslas,  27  Cal.  630.  Curry,  J.,  holds  that 
it  should  not  be  confined  to  her  character  for  truth  and  veracity,  but  should 
extend  to  her  entire  moral  character;  and  she  may  be  impeached  by  testimony 
showing  that  her  general  moral  character  is  bad:  Id. 

44.  Party  not  Bound  by  Statements. — A  party  is  not  bound  by,  or 
held  to  admit  as  true,  statements  made  by  liis  witnesses  during  the  trial,  be- 
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cause  he  does  not  deny  or  contradict  them  at  the  time:  WiUnns  v.  StidgeVf  22 
CaL  231.  If  a  party  offers  a  witness  to  prove  the  sale  of  a  mining  cUim, 
Dnder  which  he  claims,  and  the  witness  says  the  sale  was  in  writing,  the 
party  is  boand  by  the  statement  of  the  witness,  and  must  produce  the  writ- 
ing or  account  for  its  loss:  Patterson  v.  Kty stone  Min.  Co.,  30  Id.  360.  A 
party  calling  a  witness  is  not  precluded  from  proving  by  another  witness,  the 
truth  of  any  particular  fact  in  direct  contradiction  to  what  the  first  witness 
may  have  testified :  Nonfood  v.  Kenfitld,  30  Id.  393. 

45.  Recalling  "Witness.— If  the  ends  of  justice  require,  it  is  both  the 
right  and  duty  of  a  court  to  permit  a  witness  to  be  recalled  after  a  party  has 
closed  his  case:  Fairehild  v.  Cal  Stage  Co.,  13  Cal.  S99;  People  v.  Keith,  50 
Id.  139;  Cal.  Code  C.  P.,  sec.  2050. 

ABGUMENT  OP  COUNSEL. 

46.  Upon  the  close  of  the  evidence,  counsel  for  plaintiff 
opens  the  argument  to  the  jury.  Defendant  replies,  and 
plaintiffs  counsel  closes.  If  several  defendants  having  sepa- 
rate defenses,  appear  by  different  counsel,  the  court  must 
determine  their  relative  order  in  the  evidence  and  argu- 
ment: Cal.  Code  C.  P.,  sec.  607,  subd.  5.  The  court  may 
then  charge  the  jury:  Id.  subd.  6.  As  to  the  right  of  the 
party  who  holds  the  affirmative  and  calls  the  first  witness 
to  make  the  closing  address,  see  Elwell  v.  Chamberlin,  31 
N.  T.  611.  As  to  allowing  the  right  to  close  to  either  party, 
see  Fry  v.  Bennett,  28  N.  T.  324.  On  argument  on  demur- 
rer to  one  separate  defense,  another  cannot  be  referred  to 
to  sustain  it:  Jackson  v.  Van  Slyke,  44  Barb.  116.  The 
opening  o£  the  cause,  introduction  of  evidence,  and  sum- 
ming up  by  counsel  to  the  jury,  or  submitting  of  the  cause 
to  the  court  or  referee,  on  written  points  and  arguments, 
after  the  evidence  is  closed,  are  parts  of  the  trial  of  an  is- 
sue of  fact,  and  the  trial  is  not  completed  until  the  cause  is 
finally  submitted  to  the  court,  referee,  or  jury:  MygaUY. 
Wilcox,  35  How.  Pr.  410. 

INSTRUCTIONS  TO  JURY. 

47.  In  charging  the  jury,  the  court  shall  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  informa- 
tion in  giving  their  verdict,  and,  if  it  state  the  testimony  of 
the  case,  it  must  inform  the  jury  that  they  are  exclusive 
judges  of  all  questions  of  fact.  The  court  must  furnish  to 
either  party,  at  the  time,  upon  request,  a  statement  in  writing 
of  the  points  of  law  contained  in  the  charge,  or  sign,  at  the 
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time,  a  statement  of  such  points  prepared  and  submitted  by 
the  counsel  of  either  party:  Cal.  Code  0.  P.,  sec.  608. 
The  instruction  by  the  court  should  be  a  complete  charge 
upon  the  legal  questions  to  which  it  relates:  Bradley  y, Lee, 
38  Cal.  362.  If  the  court  charge  the  jury  erroneously 
upon  a  proposition  of  law  which  does  not  arise  in  the  case, 
either  upon  the  pleadings  or  the  evidence,  and  which  could 
not  affect  the  result,  the  error  is  not  material,  and  will  not 
cause  a  reversal  of  the  judgment:  SaUerlee  v.  Bliss,  36  Cal. 
489.  For  instructions  which  are  to  be  given  on  all  proper 
occasions,  see  Cal.  Code  C.  P.,  sec.  2061. 

48.  A  judge  is  bound  to  instruct  a  jury  upon  each  propo- 
sition of  law  submitted  to  him  by  counsel,  bearing  upon  the 
evidence:  Zabriskie  v.  Smith,  3  Kern,  322.  But  he  is  not 
bound,  without  the  request  of  parties,  to  instruct  the  jury; 
and  the  latter  are  presumed  to  be  acquainted  with  all  the  roles 
of  law  in  regard  to  which  the  parties  do  not  require  them 
to  be  instructed,  or  the  court  does  not  instruct  them :  Haupi 
V.  Pohlman,  16  Abb.  Pr.  301;  Marine  Bank  of  N.  7.  v.  Cfem- 
ents,  31  N.  T.  33;  WiVdow  v.  Lane,  37  Barb.  244.  Inhere 
either  party  asks  special  instructions  to  be  given  to  the 
jury,  the  court  must  either  give  such  instruction,  as  re- 
quested, or  refuse  to  do  so,  or  give  the  instruction  witii  a 
modification,  in  such  manner  that  it  may  distinctly  appear 
what  instructions  were  given  in  whole  or  in  part:  Cal.  Code 
C.  P.,  sec.  609.  If  either  party  deem  any  instruction  ap- 
propriate, he  must  offer  it :  People  v.  Ah  Wee,  48  Cal.  239. 
Proposed  instructions  should  be  read  in  the  hearing  of  the 
jury  before  they  are  passed  upon  by  the  court:  WaWfev. 
DoU,  29  Cal.  661.  Upon  refusal  to  give  instructions,  the 
court  should  state  its  reasons,  or  it  is  error:  Peofie  v.  Eur- 
ley,  8  Id.  391;  13  Id.  173;  17  Id.  148.  Whenever  the  knowl- 
edge of  the  court  is  by  this  code  made  evidence  of  a  fact 
the  court  is  to  declare  such  knowledge  to  the  jury,  who  are 
bound  to  accept  it:  Cal.  Code  C.  P.,  sec.  2102. 

49.  If  an  equity  case  is  treated  as  an  ordinary  action  at 
law,  and  submitted  to  a  jury  as  such,  and  the  court  consid- 
ered itself  bound  and  controlled  by  the  verdict  as  in  an 
action  of  law,  each  party  has  the  same  right  with  respect  to 
instruction  as  if  it  were  a  case  at  law:  Van  Fleet  v.  Olin,  4 
Nev.  96, 
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60.  The  coart  should  giye  or  refuse  instructions  as  asked 
for,  and  though  the  phraseology  may  be  modified  to  make 
it  more  intelligible,  yet  the  sense  must  not  be  altered :  Con- 
rad V.  LtncUet/y  2  Cal.  174;  Jamson  v.  Quivey,  5  Id.  491; 
BusseU  V.  Amador,  3  Id.  403;  People  v.  Davis,  47  Id.  93; 
first  Baptist  Church  in  Brooklyn  v.  Brooklyn  Fire  Ins,  Co.,  23 
How.  Pr.  448.  Held,  that  where  an  instruction  asked  by 
defendant,  if  given  entire,  would  have  been  erroneous,  the 
court  was  not  bound  to  separate  the  concluding  clause,  and 
give  that  by  itself,  and  was  therefore  right  in  refusing  the 
instruction:  Smithy.  Bichmond,  19  Oal.  477;  Mayor  of  N.  Y. 
T.  Eocchange  Fire  Ins.  Co.,  9  Bosw.  424.  A  correct  charge 
by  the  court  upon  a  matter  in  issue  cures  a  refusal  by  the 
court  to  give  a  correct  charge  upon  the  same  point  asked  by 
one  of  the  other  parties:  Davis  v.  Perley,  30  Oal.  630. 

61.  A  rule  of  court  requiring  counsel  to  file  and  submit 
to  the  court  any  instructions  they  may  offer,  before  the  ar- 
gument is  closed  to  the  jury,  does  not  operate  where  the 
cause  is  submitted  without  argument:  linney  v.  EndicoU,  6 
Cal.  102.  If  there  is  a  rnle  requiring  instructions  to  be 
handed  to  the  judge  by  a  certain  time  in  the  progress  of 
the  trial,  it  is  not  error  for  the  court  to  refuse  instructions 
not  handed  in  in  time :  Waldie  v.  DoU,  29  Oal.  566. 

INSTBUOnONS,  HOW  GIVEN. 

62.  Instructions  in  civil  and  criminal  cases  should  be 
drawn  with  reference  to  the  case,  as  made  by  the  evidence : 
People  V.  Boberis,  6  Oal.  217.  An  instruction  of  the  court 
to  the  jury  must  be  adapted  to  the  facts  of  the  case:  People 
V.  HonsheU,  10  Oal.  87;  Pecyple  v.  B'lfmes,  30  Oal.  206; 
Thompson  v.  Lee,  8  Oal.  275;  People  v.  Hurley,  Id.  390. 
Instructions  to  a  jury,  asked  by  a  party,  which  are  not  per- 
tinent to  any  issue  in  the  cause,  should  be  refused,  even 
though  they  embody  correct  abstract  principles  of  law:  Con- 
lin  V.  8.  F.  &8.  J.  B.  B.  Co.,  36  Oal.  404;  Peoples.  Byrnes, 
30  Oal.  206;  Capuro  v.  BuUd&rs'  Ins.  Co.,  39  Id.  123;  Peo- 
ple V.  Hirley,  50  Id.  469. 

63.  No  instructions  should  be  given  to  a  jury  which  are 
not  predicated  upon  some  theory  logically  deducible  from 
at  least  some  portion  of  the  testimony:  People  v.  Sanchez, 
24  Cal.  28.    Where  the  answer  was  insufficient  as  a  denial 
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of  the  allegations  in  the  complaint,  and  the  court  instrncted 
the  jury  to  find  for  plaintiff:  Held,  that  the  instruction  was 
right,  no  evidence  being  required  on  the  part  of  plaintiff: 
Kuhland  v.  Sedgioick,  17  Cal.  123.  When  certain  allegations 
of  fact  in  the  complaint  are  admitted  in  the  answer,  an  in- 
struction by  the  court  to  the  jury  that  the  admitted  facts 
will  be  taken  by  them  as  true,  and  that  they  will  so  find  for 
plaintiff,  is  not  an  instruction  to  the  jury  to  find  a  verdict 
in  favor  of  tha  plaintiff,  except  as  to  the  facts  so  admitted: 
Blood  V.  Ught,  31  Gal.  115. 

54.  It  is  not  error  for  the  judge,  in  stating  the  testimooy 
of  the  jury,  to  read  a  memorandum  of  testimony  taken  by 
another  person,  instead  of  using  his  own  minutes  or  making 
the  statement  from  recollection:  People  v.  Boggs,  20  Cal. 
432.  In  stating  the  testimony,  the  safer  course  is  to  recite 
the  language  of  the  witness,  but  if  the  substance  only  is 
stated  correctly,  it  is  not  error:  People  v.  Doi/dl,  48  Id.  91; 
see,  also,  on  this  subject,  People  v.  Dick,  34  Id.  663;  Pico  t. 
Stevens,  18  Id.  377.  Whether  an  instruction  giving  the 
general  rule,  without  qualification,  be  proper  or  not,  de- 
pends on  the  facts  in  proof,  and  the  charge  would  be  right 
or  wrong  according  to  the  circumstances  of  the  given  case: 
People  V.  Ariiold,  15  Cal.  482. 

INSTBUOnONS  BEFUSED. 

55.  Instructions  are  properly  refused  when  not  warranted 
by  the  pleadings:  J7iomp8onY.  Lee,  8  Cal.  276.  If  facts 
are  admitted  in  the  pleadings,  the  jury  should  be  so  in- 
structed :  Tevia  v.  Hicks,  41  Id.  123.  To  instruct  the  juiy 
upon  mere  abstract  questions  of  law,  irrelevant  to  the  case, 
serves  only  to  bewilder  and  mislead  them  from  the  true  is- 
sue to  be  determined:  Oowler  v.  Smith,  2  Cal.  39;  Id.  387; 
Branger  v.  CJievalier,  9  Id.  353;  tairchUd  v.  Gcd.  Stage  Co., 
13  Cal.  599.  Where  a  party  asks  an  abstract  proposition  of 
law,  by  way  of  instruction  to  a  jury,  he  takes  the  risk  of  its 
being  correct  in  all  its  parts:  Thompson  y.  Paige,  16 Cal. 77. 
And  a  court  may  refuse  an  instruction  asked,  when  the  same 
has  already  been  given  in  substance:  People  v.  King,  27 
Cal.  509;  Fairchildy.  Cal  Stage  Co.,  13  Cal.  599;  Bddm^^ 
Henriquez,  8  Cal.  87.  If  the  court  has  already  given  the 
law  correctly  to  the  jury,  upon  a  given  point,  it  is  not  error 
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to  refnse  a  second  instruction  npon  the  same  point :  People 
V.  mUiams,  32  Cal.  280. 

56.  Where  equivalent  instructions  are  asked  and  refused, 
the  court  should  place  its  refusal  on  the  ground  that  equiv- 
alent instructions  were  given.  Unless  this  is  done,  the 
jury  may  be  misled:  People  v.  Hurley ,  8  Cal.  390;  People  v. 
BamireZy  13  Cal.  152.  A  court  may  refuse  to  give  to  the 
jary  an  instruction  which  embraces  a  question  which  came 
properly  before  the  court,  and  not  before  the  jury:  B  ranger 
V.  Chevalier,  9  Cal.  353.  It  is  not  error  for  the  court  to 
refuse  to  instruct  a  jury  '*  that  where  two  innocent  parties 
must  suffer,  that  party  who  had  been  the  cause  of  another's 
loss  must  lose:"  Davis  v.  Davis,  26  Cal.  44. 

57.  The  court  cannot  be  called  upon  to  charge  upon  an 
assumed  state  of  facts,  not  proven  upon  the  trial :  Crawford 
V.  Roberts,  60  Cal.  236;  Sperry  v.  Spaulding,  45  Id.  544; 
Pralt  V.  Ogden,  34  N.  T.  22;  Hope  v.  Latvrence,  50  Barb. 
258.  The  court  has  no  right  to  charge  the  jury  in  regard 
to  conclusions  of  facts:  lYeadweU  v.  Wells,  4  Cal.  260;  as  it 
is  the  province  of  the  jury,  unaided  by  the  court,  to  say 
whether  a  fact  is  proved  or  otherwise:  People  v.  Dick,  32 
Cal.  213. 

58.  It  is  not  error  for  the  court  to  refuse  to  instruct  the 
jary  upon  a  point  in  relation  to  which  there  is  no  evidence: 
Crawford  v.  Roberts,  50  Cal.  236;  People  v.  Hurley,  8  Cal. 
390.  Or  where  there  is  only  such  slight  evidence  as  is 
plainly  insufficient  to  establish  it,  it  is  proper  for  the  court 
to  instruct  the  jury  to  that  effect,  and  withdraw  the  point 
from  their  consideration:  Selden  v.  Cashman,  20  Cal.  56. 
Or  which  assumes  a  certain  fact  to  exist,  respecting  which 
evidence  has  been  introduced  before  the  jury:  Preston  v. 
Keys,  23  Cal.  193. 

59.  How  far  it  is  necessary  and  proper  for  the  judge  to 
refer  to  and  comment  upon  the  evidence  in  the  charge  is  a 
question  of  discretion:  Poler  v.  -S/.  Z  0.  R.  R,,  16  N.  Y. 
480.  It  is  not  error  for  the  judge  to  intimate  an  opinion  on 
a  question  of  fact,  if  the  determination  of  the  question  is 
left  by  him  to  the  jury:  Althrop  v.  Wolf,  2  Hilt.  344.  The 
judge  is  not  at  liberty  to  state  his  opinion  on  any  question, 
on  the  supposition  that  it  is  a  question  of  law,  and  after- 
wards to  submit  it  to  the  jury  as  a  question  of  fact.    If  it 
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is  a  matter  of  fact  in  dispute,  he  has  no  right  to  state  his 
conclusions  thereon;  if  it  is  a  matter  of  law,  he  has  no 
right  to  leave  it  to  the  jury:  Vedder  v.  FeUowa,  20  N.  T.  126. 

60.  The  constitutional  right  of  the  court  ''to  state  the 
testimony  "  to  the  jury  would  hardly  authorize  a  judge  to 
express  his  opinion  as  to  its  effect:  Sdigman  y.  KaUcman,  8 
Cal.  216.  A  charge  to  the  jury,  telling  them  that,  in  de- 
termining a  particular  issue  material  to  the  case,  the  court 
thought  they  •  ''could  have  no  hesitation  whatever," 
taken  in  connection  with  the  rest  of  the  charge,  was  an 
intimation  that  the  evidence  sufficiently  established  the  fact 
in  question,  and  was  erroneous:  People  y.  Dick,  34  Id.  663. 
But  where  no  other  conclusion  can  be  arrived  at  from  the 
evidence,  the  error  will  not  justify  a  reversal:  Pico  v. 
StevenSy  18  Id.  377.  Where  the  charge  of  the  court,  taken 
as  a  whole,  fairly  submitted  the  case  to  the  jury,  the  judg- 
ment will  not  be  disturbed  because  some  instructions  were 
refused  which  could  properly  have  been  given,  or  that  some 
of  those  given  are  subject  to  verbal  criticism:  Brooks  T. 
Crosby,  22  Cal.  43. 

61.  In  New  York,  if  a  request  involve  several  proposi- 
tions, error  in  any  justifies  its  refusal.  The  attention  of  the 
court  should  be  drawn  to  each  and  every  specific  ruling: 
Magee  v.  Badger,  34  N.  Y.  247.  And  the  proposition  sub- 
mitted must  be  good  in  all  its  parts,  or  refusal  will  not  be 
error:  WrigU  v.  Paige,  36  Barb.  438,  443;  see  3  Den.  594;  1 
Comst.  79;  13  N.  T.  332;  31  Barb.  171;  30  Id.  246;  2  Keyes, 
681;  6  N.  Y.  233.  The  same  rule  is  laid  down  as  to  the 
offer  of  evidence:  HosUy  v.  Black,  28  N.  Y.  438;  26  How. 
Pr.  97.  For  the  practice  in  New  York,  consult  further  9 
Bosw.  369;  7  Id.  396;  31  N.  Y.  669;  34  Id.  247,  383;  38 
Id.  39,  176,  184;  34  How.  Pr.  434;  6  Abb.  Pr.  (N.  S.)  420; 
49  Barb.  106. 

62.  When,  in  the  opinion  of  the  court,  it  is  proper  for 
the  jury  to  have  a  view  of  the  property  which  is  the  subject 
of  litigation,  of  the  place  in  which  any  material  fact  oc- 
curred, it  may  order  them  to  be  conducted,  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown 
to  them  by  some  person  appointed  by  the  court  for  that 
purpose.    While  the  jury  are  thus  absent,  no  person  other 
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than  the  person  so  appointed  shall  speak  to  them  on  any 
subject  connected  with  the  trial:  Oal.  Code,  O.P.,  sec.  610. 

CONDUCT  OF  THE  JUEY. 

63.  After  hearing  the  charge,  the  jnry  may  either  decide 
in  conrt  or  retire  for  deliberation:  Cal.  Code  C.  P.,  sec. 
613.  Should  they  retire  for  deliberation,  the  officer  of  the 
conrt,  having  first  been  sworn  not  to  communicate  nor  allow 
others  to  communicate  with  them,  conducts  them  to  the 
jury-room,  where  they  deliberate  upon  and  make  up  their 
verdict.  They  may  take  with  them  all  papers  which  have 
been  received  as  evidence  in  the  cause,  except  depositions, 
or  copies  of  such  papers  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  posses- 
sion; and  they  may  also  take  with  them  notes  of  the  testi- 
mony or  other  proceedings  of  the  trial  taken  by  themselves, 
or  any  of  them,  but  none  taken  by  any  other  person:  Cal. 
Code  C.  P.,  sec.  612;  Howlandy.  WUlelts,  5  Seld.  170;  Por- 
ter V.  Mount,  45  Barb.  422. 

64.  They  may  come  into  court  for  information  upon  the 
testimony,  in  case  of  a  disagreement  between  them  as  to 
any  part  of  the  testimony,  or  if  they  desire  to  be  informed 
of  any  point  of  law  arising  in  the  cause.  Upon  their  being 
brought  into  court,  the  information  required  must  be  given 
in  the  presence  of,  or  after  notice  to,  the  parties  or  counsel: 
Cal.  Code  C.  P.,  sec.  614.  If  the  court  reads  to  the  jury 
all  the  instructions  for  which  they  ask,  it  is  sufficient.  All 
the  instructions  need  not  be  read  again :  Bussdl  v.  Denniaon, 
45  Cal.  338. 

65.  The  judge  may  keep  the  jury  together  as  long  as  in 
his  judgment  there  is  any  reasonable  prospect  of  their  being 
able  to  agree:  Green  v.  Tel/air,  11  How.  Pr.  260.  But  he 
has  no  right  to  threaten  or  intimidate  them  in  order  to  afifect 
their  deliberations:  Id.  A  new  trial  will  not  be  granted 
because  the  judge  tells  them,  through  the  sheriff,  that  if 
they  do  not  agree  in  five  minutes  they  must  remain  in  the 
jury-room  all  night:  People  v.  Hughes,  29  Cal.  258. 

66.  It  is  the  province  of  the  jury  to  determine  from  the 
evidence  the  issues  of  fact,  and  their  decision  is  final :  Mc- 
Cauley  v.  Weller,  12  Cal.  500.  Having  determined  upon 
their  verdict,  they  are  brought  into  court  by  the  officer,  and 
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through  their  foreman  they  declare  the  same.  If  it  be  a 
sealed  verdict,  it  is  read  by  the  clerk,  so  that  parties  may 
be  distinctly  informed  of  its  purport:  Blum  v.  Pate,  20  Cal. 
70. 

67.  "If  after  the  impaneling  of  a  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  discharged.  In 
that  case  the  trial  may  proceed  with  the  other  jurors,  or 
another  juror  may  be  sworn,  and  the  trial  begin  anew,  or 
the  jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impaneled:"  Cal.  Code  C.  P.,  sec.  616.  "In  all  cases 
where  the  jury  are  discharged,  or  prevented  from  giving  a 
verdict,  by  reason  of  accident  or  other  cause,  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to 
them,  the  action  may  be  again  tried  immediately,  or  at  a 
future  time,  as  the  court  may  direct:"  Id.  sec.  616.  The 
court  may  receive  a  verdict  or  discharge  a  jury  on  Sunday 
or  a  holiday,  and  on  such  day  may  adjudicate  the  fact  thai 
the  jury  cannot  agree:  People  v.  Lightner,  49  Cal.  228.  The 
court  must  adjudicate  this  fact  upon  some  kind  of  evidence, 
such  as  their  being  called  into  court  and  pronouncing  their 
inability  to  agree  in  presence  of  the  court  and  parties: 
People  V.  Cage,  48  Id.  326.  A  final  adjournment  of  the  coart 
for  the  term  discharges  the  jury:  Cal.  Code  C.  P.,  sec.  617; 
see  48  Cal.  326;  50  Id.  649.  While  the  jury  are  absent  the 
court  may  adjourn  from  time  to  time,  in  respect  to  other 
business,  but  it  is  nevertheless  open  for  any  purpose  con- 
nected with  the  case  submitted  to  the  jury  until  a  verdict  is 
rendered,  or  the  jury  discharged:  Cal.  Code  C.  P.,  sec. 617. 
The  court  may  direct  the  jury  to  bring  in  a  sealed  verdict: 
Id. ;  see  Paige  v.  O'Neal,  12  Cal.  488. 

68.  Amendment  of  Verdict.— The  court  may  amend  the  verdict  of  a 

jury,  when  it  is  defective  in  something  merely  formal,  and  which  has  no  con- 
nection with  the  merits  of  the  case,  where  the  amendment  in  no  respect 
changes  the  rights  of  the  parties:  Perkins  v.  WiUon,  3  CaL  139;  see  Tnuhody 
V.  Jacohsotif  2  CaL  269.  The  right  to  correct  does  not  depend  upon  the  judg- 
ment, and  the  steps  necessary  for  that  purpose  must  be  taken  in  the  statu- 
tory time:  AUen  v.  Hill,  16  Cal.  113.  When  the  verdict  is  announced,  if  it 
is  informal  or  insufficient  in  not  covering  the  issue  submitted,  it  may  be  cor- 
rected under  the  advice  of  the  court,  or  the  jury  may  be  again  sent  out:  CaL 
Code  C.  P.,  sec.  619.  See,  as  to  the  power  of  correcting  mere  technical  errorSi 
Wells  V.  Cox,  1  Daly,  515.  But  error  in  substance  cannot  be  corrected  by 
motion:  Bruali  v.  Kohn,  9  Bosw.  589.    If  the  court,  instead  of  having  the 
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verdict  corrected  by  the  jury,  attempt  to  correct  it  by  the  judgment,  and  go 
beyond  the  verdict,  it  is  error:  Ross  v.  Anstillf  2  Cal.  183. 

69.  Chance  Verdict. — A  verdict  to  which  the  assent  of  any  of  the  jurors- 
was  obtained  by  a  resort  to  chance  will  be  set  aside:  See  CaL  Code  C.  P. 
sec.  657,  sub.  2;  Donner  v.  Palmer^  23  CaL  40.  Such  verdicts  being  regarded 
in  the  same  light  as  gambling  verdicts:  Wilson  v.  Berryman^  5  CaL  44. 
When  jurors  agree  each  one  to  mark  down  the  sum  he  thinks  proper  to  find 
as  damages,  and  then  to  divide  the  whole  amount  of  those  sums  by  the  num- 
ber of  persons  composing  the  jury,  which  result  shall  be  their  verdict,  a  ver- 
dict thus  found  is  irregular,  and  will  be  set  aside:  Wilson  v.  Berryman,  5 
CaL  45.  But  if  such  means  be  adopted,  without  any  being  bound  thereby, 
and  afterwards  the  jury  agree  upon  such  sum,  the  court  will  not  disturb  the 
verdict:  Id.  Such  verdict  is  not  a  chance  verdict,  within  the  meaning  of 
subdivision  2  of  section  193  of  the  California  Practice  Act  (Code  C.  P.,  sec. 
657):  Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460.  But  is  vicious,  and  should  be  set 
aside,  if  the  facts  were  proved  by  competent  testimony:  Turner  v.  Tuolumne 
Co.  Wat.  Co.,  25  Cal.  397. 

70.  Character  and  Form  of  Verdict — ^When  the  party  does  not  rely 
in  his  pleadings  upon  an  estoppel,  but  himself  opens  the  truth  or  falsehood  of 
the  &cts  which  he  claims  that  the  other  party  is  estopped  to  aver  or  deny, 
and  makes  the  truth  of  these  facts  the  very  issue  which  the  jury  are  called 
upon  to  try,  the  jury  are  bound  to  find  according  to  the  real  truth  of  the 
facts  proved  before  them:  Anthony  v.  Bray  ton,  7  Rhode  Island,  52;  see  CaL 
Code  C.  P.,  sees.  1908  and  1962.  The  terms  and  expressions  in  the  plead- 
ing will  not  necessarily  give  character  to  or  determine  the  effect  or  meaning 
of  the  verdict:  McLaughlin  v.  KtUy,  22  CaL  212.  A  recovery,  if  had,  must 
be  grounded  upon  the  facts  which  are  averred  in  the  complaint,  and  not  upon 
those  which  are  denied :  Gregory  v.  ffaworth,  25  Cal.  653.  The  verdict  must 
be  confined  to  the  matters  put  in  issue  by  the  pleadings:  Benedict  v.  Bray, 
2  CaL  251 ;  Truebody  v.  Jaeobson,  Id  285.  A  verdict  need  not  be  entitled 
at  all:  McOarrity  v.  Byington,  12  Cal.  426.  The  verdict  of  a  jury  in  a  chan- 
cery case  is  only  advisory  to  the  chancellor  or  this  court:  Still  v.  Saunders, 
8  Cal.  281.  And  may  be  disregarded:  Ooode  v.  Smith,  13  Cal.  84;  Wingate 
V.  Ferris,  50  Id.  105. 

71.  Claim  and  Delivery. — In  actions  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury,  if  their  verdict  be 
in  favor  of  the  plaintiff,  or  if,  being  in  favor  of  the  defendant,  they  also  find 
that  he  is  entitled  to  a  return  thereof,  shall  find  the  value  of  the  property; 
and  may  at  the  same  time  assess  the  damages,  if  any  are  claimed  in  the  com- 
plaint or  answer,  which  the  prevailing  party  has  sustained  by  reason  of  the 
taking  or  detention  of  such  property:  Cal.  Code  C.  P.,  sec.  627.  This  sec- 
tion does  not  apply  to  a  nonsuit.  Where  there  has  been  a  nonsuit  in  the 
original  action,  these  questions  are  open  on  the  trial  of  an  action  on  the  re- 
plevin bond:  Oinacav.  Atwood,  8  CaL  446. 

72.  ConcItiBivenefla  of  Verdict. — ^The  finding  of  a  jury,  or  of  the  court 
below  acting  as  a  jury,  upon  a  question  of  fact,  is  final  and  conclusive:  Perry 
V.  Cochran,  1  CaL  180;  Di^v.  Fisher,  15  Id.  380.  A  verdict  found  on  any 
fact  or  title  distinctly  put  in  issue  is  conclusive  in  another  action  between  the 
same  parties  or  their  privies  in  respect  of  the  same  fact  or  title:   Kidd  Vt 
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Laird,  15  Id.  161;  but  the  fact  or  title  must  be  material  or  relevant.  See,  aa 
to  presumption  in  favor  of  correctness  of  verdict,  not  clearly  designating  iti 
precise  import.  Carpenter  v.  Simmons,  28  How.  Pr.  12,  And  court  will  in- 
tend that  verdict  settles  every  question  of  fact  litigated  upon  the  trial:  Woff 
V.  Goodhue  Fire  Ins,  Co.,  43  Barb.  400.  General  rule  maintained,  that  ver- 
dict of  a  jury  is  conclusive  upon  the  question  of  fact  submitted  to  them,  if 
there  be  any  evidence  to  support  it:  Noonan  v.  Hood,  49  CaL  294;  Tr^ior  t. 
C.  P.  R.  R,  Co,,  60  Id.  222;  Miller  v.  Lockwood,  32  N.  Y.  293;  HtfoU  v. 
Trustees  of  RondotU,  44  Barb.  385;  Fleming  v.  Smith,  44  Barb.  654;  Kava^ 
nagh  v.  BeekwUh,  44  Barb.  192;  People  v.  Townaend,  37  Barb.  620;  Cothrtut 
Y.  CoUins,  29  How.  Pr.  155;  Decker  v.  Myers,  31  How.  Pr.  372;  Leujis  ▼. 
Blake,  10  Bosw.  198.  A  verdict  is  never  conclusive  upon  immaterial  or  col- 
lateral issues:  Bear  River  and  Aub.  Wat.  and  Min,  Co,,  15  Cal.  145.  See 
qualification  of  rule  as  regards  verdict  manifestly  against  evidence:  Svydam 
V.  Grand  Street  and  Newtown  R,  R.  Co.,  41  Barb.  375;  17  Abb.  Pr.  304;  Grter 
V.  Mayor  of  New  York,  1  Abb.  Pr.  (N.  S.)  206.  Where  there  is  such  over- 
whelming evidence  against  the  verdict  as  to  justify  the  conclusion  that  it  was 
rendered  under  the  influence  of  passion,  or  prejudice,  or  bias  of  some  kind, 
a  new  trial  should  be  granted,  even  though  there  be  some  conflict:  Dickey  v. 
Davis,  39  Cal.  569;  Mason  v.  Austin,  46  Id.  387;  Siterman  v.  MitcheU^  46  Id. 
679;  see,  generally,  "New  Trials"  and  "Appeals,"  post, 

73.  Directing  Verdiot. — The  practice  act  confers  express  authority 
upon  the  courts  below  to  direct  a  special  verdict:  Burritt  v.  Gibson,  3  CaL 
396.  And  the  court  must  determine  what  particular  facts  the  jury  shall  find 
specially,  and  neither  party  has  the  right  to  dictate  terms:  American  Co.  r. 
Brac^ford,  27  Cal.  360.  And  where  special  issues  are  submitted  to  a  jury 
they  should  include  all  questions  of  fact  raised  by  the  pleadings,  and  should 
be  separately  and  distinctly  stated:  PJuznix  Water  Co.  v.  FletcJier,  23  CaL  482. 
In  all  cases  the  court  may  instruct  the  jury,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  facts,  to  be  stated  in  writing:  CaL  Code 
C.  P.,  sec.  625.  Where  there  is  no  dispute  as  to  facts,  and  the  law  upon  these 
facts  declares  a  transaction  fraudulent,  it  is  not  a  question  for  the  jury.  The 
oourt  in  such  case  may  direct  the  jury  how  to  find,  or  set  aside  the  verdict, 
if  they  find  to  the  contrary:  Chenery  v.  Palmer,  6  CaL  119. 

74.  Entry  of  Verdict. — Upon  receiving  a  verdict  an  entry  must  be 
made  by  the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of  trial, 
the  names  of  the  jurors  and  witnesses,  and  setting  out  the  verdict  at  length; 
and  where  special  verdict  is  found,  either  the  judgment  rendered  thereon  or 
the  order  reserving  it  for  argument  or  further  consideration:  CaL  Code  C.  P., 
sec.  628.  That  will  be  treated  as  the  verdict  which  the  jury  actually  bring 
in,  and  the  court  should  direct  it  to  be  recorded  as  rendered:  Moody  y.  Mc- 
Donald, 4  CaL  297. 

75.  Errors  Cured. — A  defective  allegation  of  a  fact  may  be  cured  by 
verdict,  but  not  the  absence  of  an  allegation:  Hentsch  v.  Porter,  10  CaL  565. 
The  failure  to  aver  performance  is  cured  by  verdict:  Happe  v.  Stout,  2  CaL 
460.  So,  in  a  verified  complaint  where  a  special  demand  is  essential,  the 
error  of  a  general  averment  of  demand  is  cured  by  verdict:  Mills  v.  Barney, 
22  Cal.  240;  Jones  v.  Block,  30  Id.  227.  After  verdict  defects  in  substance  in 
the  declaration  are  cured,  if  the  issue  joined  be  such  as  necessarily  required 
on  the  trial  proof  of  the  facts  defectively  or  imperfectly  stated  or  omitted; 
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and  the  court  will  presume  that  the  facts  showing  the  light  were  proved: 
Stotnley  v.  Whijrple,  2  McLean,  35;  see  Garland  v.  Davis,  4  How.  U.  S.  131, 
145;  Brent  v.  Bk,  of  the  Metropolis^  1  Pet.  89.  Where  the  complaint  contains 
the  substantial  averments  of  a  cause  of  action,  though  defective  in  form  and 
certainty,  the  defect  is  cured  by  verdict:  People  v.  Bains,  23  CaL  127;  see 
Gamer  v.  MarshalU  9  CaL  268. 

76.  General  Verdict. — A  general  verdict  is  that  by  which  a  jury  pro- 
nounces generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant:  Cal.  Code  C.  P.,  sec.  624.  Iikan  action  for  the  recovery  of 
money  only,  or  specific  real  property,  the  jury,  in  their  discretion,  may  ren- 
der a  general  or  special  verdict:  Id.  sec.  625.  A  general  verdict  will  include 
all  parties  who  do  not  answer  separately,  or  demand  separate  verdicts:  W%- 
nans  v.  Christie,  4  CaL  70;  Ellis  v.  Jeans,  7  Id.  409.  Its  effect  wiU  be  limited 
to  such  issues  as  necessarily  controlled  the  action  of  the  jury:  Id.;  McDonald 
▼.  Bear  Biver  and  Auburn  Water  and  Mining  Co.,  16  Cal.  145.  In  an  action 
to  recover  the  possession  of  land,  the  following  verdict:  "We,  the  jury  in 
this  cause,  find  a  verdict  in  favor  of  the  plaintiff  against  the  defendants,  for 
the  possession  of  the  premises  described  in  the  complaint  herein,  and  the  sum 
of  one  hundred  and  sixty-five  dollars  damages:"  Held,  substantially  a  gen- 
eral verdict:  Hutton  v.  Beed,  25  CaL  478;  see  Leese  v.  Clark,  28  Cal.  26.  Gen- 
eral verdict  entered  on  counts,  of  which  part  are  bad,  is  erroneous.  But  if 
the  good  counts  set  forth  a  sufficient  cause  of  action,  it  may  stand:  Fry  v. 
BenneU,  28  N.  Y.  324. 

77.  Ho'w  Authenticated. — The  verdict  of  a  jury  is  a  matter  of  record, 
and  copies  thereof  may  be  sufficiently  authenticated  by  the  certificate  of  the 
clerk:  Beynolds  v.  Harris,  8  CaL  618. 

78.  Informal  Verdict — Where  the  declaration  in  an  action  of  assumpsit 
contained  the  following  counts:  1.  On  a  promissory  note;  2.  Indebitatus  aS" 
sumpsU  for  the  hire  of  chattels;  3.  An  account  stated;  4.  Quantum  vaZebat  for 
the  service  of  chattels:  5.  Work  and  labor,  goods  sold  and  delivered,  and 
money  lent  and  advanced;  6.  Money  had  and  received;  7.  An  account  stated; 
8.  A  special  agreement  for  the  hire  of  chattels.  And  the  defendant  pleaded: 
1.  The  general  issue;  2.  Statute  of  limitations;  3.  Payment;  and  the  jury 
found  a  verdict  for  "the  defendant  upon  the  issue  joined,  as  to  the  within 
note  of  four  hundred  and  fifty-six  dollars,  and  the  within  account;"  this  ver- 
dict, although  informal  was  (sufficient  authority  to  enter  a  general  judgment 
for  defendant:  Downey  v.  Hicks,  14  How.  U.  S.  240.  When  the  verdict  re- 
turned by  the  jury  is  informal,  it  is  the  duty  of  the  court  to  explain  to  them 
its  defects,  and  direct  them  to  put  it  in  proper  form:  People  v.  Dick,  34  Cal. 
663.  The  only  object  of  a  verdict  is  to  express  in  intelligible  language  the 
result  at  which  a  jury  has  arrived,  and  a  verdict  that  the  plaintiffs  are 
"entitled  to  the  sum  of  two  thousand  five  hundred  dollars,'*  is  equivalent 
to  finding  the  issues  in  favor  of  the  plaintiffs,  and  assessing  their  damages  at 
that  sum:  Mendelsohn  v.  Anaheim  L,  Co.,  40  Id.  660. 

79.  Joint  Verdict. — A  joint  verdict  against  answering  and  defaulting 
defendants  is  conclusive  against  all  when  a  separate  verdict  has  not  been 
demanded:  Anderson  v.  Parker,  6  Cal.  197;  Ellis  v.  Jeajis,  7  Id.  409.  And 
if  no  objection  or  exception  is  taken  to  the  verdict  on  that  ground  in  time 
to  afford  an  opportunity  to  correct  it,  the  defendants  cannot  afterwards 
object  to  the  joint  verdict  and  judgment:  Hicks  v.  Coleman,  25  CaL  122. 
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80.  Mining  Claims. — In  an  action  to  recover  a  quartz  ledge  when  de« 
fendants  deny  plaintifiFs*  title  and  ouater,  and  set  up  title  in  themselyes  to  a 
part  only  in  the  ledge,  a  special  verdict  awarding  defendants  that  portion  of 
the  ledge  they  claim,  without  a  general  verdict,  if  accepted  by  plaintiflBs,  is  a 
finding  in  favor  ol  defendants,  and  entitles  them  to  costs:  QonzaUs  v.  Lttm^ 
31  Cal.  98.  The  words  "  more  or  less,"  contained  in  a  verdict,  give  all  be- 
tween the  notices:  Id. 

81.  Setting  Aside  Verdict— A  court  may,  of  its  own  motion,  set  aside 

the  verdict  of  a  jury,  when  clearly  and  palpably  against  the  evidence:  Duff 

V.  FUher,  15  CaL  375.     A  general  objection  to  the  form  of  a  verdict,  without 

any  specification  of  particular  defects,  will  not  be  considered:  Mahoney  v. 

Van  Vinkle,  21  Cal.  552.     A  verdict  obtained  upon  incompetent  evidence 

may  be  set  aside,  but  not  if  the  evidence  were  admitted  without  objection: 
McCloud  V.  O'Neal,  16  CaL  392.  In  such  case,  that  which  vitiates  the  ver- 
dict is  the  error  of  the  court  in  admitting  the  evidence:  Id.  But  the  admis- 
sion of  improper  evidence  is  no  ground  for  setting  aside  the  verdict  wEere  no 
injury  was  done  thereby  to  the  party  objecting:  Priest  v.  UnUm  Canal  Co.,  6 
Cal.  170.  Where  the  law  declares  certain  facts  conclusive  evidence  of  fraud, 
a  verdict  against  such  conclusion  will  be  set  aside;  but  where  the  facta  are 
declared  merely  presumptive,  it  is  otherwise:  Id.  The  amendment  of  1862 
to  section  193  of  the  California  practice  act,  allowing  the  affidavits  of  jurors 
to  be  received  to  impeach  their  own  verdict,  relates  merely  to  the  remedy, 
and  governs  in  all  applications  for  new  trial  made  after  its  passage:  Donmer 
V.  Palmer,  23  Cal.  40.  Such  affidavits  are  not  allowed  unless  it  be  a  chance 
verdict  which  is  impeached:  Turner  v.  Yuba  Water  and  Mining  Co.,  25  CaL 
397;  Boyce  v.  CaL  Stage  Co,,  25  Cal.  460.  A  verdict  was  set  aside,  on  the 
ground  of  misconduct  on  the  part  of  the  officer  in  charge:  Tliomas  v.  Chap- 
man, 45  Barb.  98;  see  "NewTriaL"  The  affidavits  of  the  jurymen  who 
rendered  a  verdict,  that  they  misunderstood  its  effect,  cannot  be  received  to 
impeach  or  defeat  it:  Polhemua  v.  Jleiman,  50  CaL  438. 

82.  Special  Verdict. — A  special  verdict  is  that  by  which  the  juiy  finds 
the  facts  only,  leaving  the  judgment  to  the  court.     It  shall  present  the  con- 
clusions of  fact  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
them,  and  those  conclusions  of  fact  shall  be  so  presented  that  nothing  shall 
remain  to  the  court  but  to  draw  the  conclusions  of  law:  Cal.  Code  C.  P.,  sec. 
624.     In  all  cases  other  than  for  the  recovery  of  money  only,  or  specific  real 
property,  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writing 
upon  all  or  any  of  the  issues,  and  in  all  cases  may  instruct  them,  if  they 
return  a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon:  Id.,  sec.  625.     Where 
a  special  finding  of  facts  shall  be  inconsistent  with  the  general  verdict,  the 
former  shaU  control  the  latter,  and  the  court  shall  give  judgment  accordingly: 
Id.     When  the  jury  are  directed  by  the  court  to  find  a  general  verdict,  and, 
also,  to  make  a  special  finding  of  facta,  and  a  general  verdict  is  returned  in 
favor  of  one  party,  and  the  findings  on  the  special  issues  are  in  favor  of  the 
other  party,  the  court  should  render  judgment  in  accordance  with  the  special 
findings,  if  they  embrace  all  the  issues  raised  in  the  pleadings;  if  not,  then 
judgment  should  be  rendered  on  the  general  verdict:  McDermott  v.  Migby, 
23  Cal.  489. 

83.  Special  Verdict. — A  special  verdict  must  find  the  facts  expressly 
and  specially,  and  not  generally  or  impliedly:  CaL  Code  C.  P.,  sec  624; 
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Breeze  v.  Doyle,  19  Gal.  102.  And  the  findings  must  be  distinct,  Woodwn  v. 
McCune,  17  CaL  298,  and  not  equivocal  Such  verdict  settles  the  facts,  and 
the  court  by  its  judgment  pronounces  the  conclusions  of  law  upon  the  facts 
80  found:  Allen  v.  Hill,  16  Cal.  113.  And  if  the  party  dissatisfied  fails  to 
move  for  a  new  trial,  the  verdict  is  conclusive  on  the  facts:  Garwood  y.  Simp- 
wm,  8  Cal.  101;  Duffx,  Fisher,  15  Id.  380.  The  court  having  directed  the 
jury  to  find  a  special  verdict  upon  questions  submitted  in  writing  to  their 
consideration,  may  withdraw  any  of  such  questions,  and  instruct  them  that 
they  need  not  answer.  This  is  purely  a  matter  of  discretion,  over  which  the 
court,  on  appeal,  will  not  exercise  control:  Taylor  v.  Ketcfium,  5  Kobt.  607; 
S.  C,  35  How.  Pr.  296. 

84.  Verdict  by  Btipttlal^on. — ^A  stipulation  that  a  verdict  should  be 
entered  in  favor  of  the  defi^dant,  saving  to  the  plaintiff  the  same  rights 
which  he  would  have  had  in  case  a  jury  had  actually  rendered  a  verdict  for 
the  defendant,  should  oe  regarded  in  precisely  the  same  light  as  a  verdict, 
and  be  tallowed  by  the  same  legal  results:  Sunol  v.  Hepburn^  1  Cal.  258. 

85.  Verdict  Sustained — When  the  jury  found  the  only  issues  involved 
in  the  controversy,  an  exception  to  the  verdict,  that  no  verdict  was  found 
upon  the  issue  presented  by  the  pleadings,  will  not  be  sustained:  Burritt  v. 
Oibeon,  3  Cal.  396.  Where  there  are  special  and  general  counts  in  a  declara- 
tion, and  a  demurrer  is  filed  which  affects  only  the  special  counts,  and  the 
party  goes  to  trial  upon  the  general  issue  plea  to  the  general  counts,  a  ver- 
dict and  judgment  so  obtained  will  not  be  set  aside  because  the  demurrer  was 
undisposed  of:  Towneend  v.  Jemison,  7  How.  U.  S.  706.  Objection  cannot  be 
taken  on  a  writ  of  error  that  the  verdict  in  a  trial  where  there  were  several 
issues  was  that  the  jury  found  the  "issue  "  for  the  plaintiff :  Laber  v.  Cooper, 
7  Wall  XJ.  S.  665. 

86.  Declaring  Verdict — When  the  jury  have  agreed  upon  their  verdict 
they  must  be  conducted  into  court,  their  names  called  by  the  clerk,  and  the 
verdict  rendered  by  their  foreman.  The  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry 
made  whether  it  is  their  verdict;  if  any  juror  disagrees,  they  must  be  sent 
out  again;  but  if  no  disagreement  be  expressed,  and  neither  party  require  the 
jury  to  be  polled,  the  verdict  is  complete  and  the  jury  discharged  from  the 
case.  Either  party  may  require  the  jury  to  be  polled,  which  is  done  by  the 
court  or  clerk  asking  each  juror  if  it  is  his  verdict.  If  any  one  answer  in 
the  negative,  the  jury  must  again  be  sent  out:  Cal.  Code  C.  P.,  sec.  618. 
Upon  the  rendition  of  the  verdict,  the  court  orders  judgment  to  be  entered 
up  accordingly. 


CHAPTER  V. 

TBIAL  BT  BEFEBEES. 


1.  A  reference  may  be  ordered,  upon  the  agreement  of 
the  parties,  filed  with  the  clerk,  or  entered  in  the  minutes : 
First,  To  trj  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
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judgment  thereon;  Second,  To  ascertain  a  fact  necessary  to 
enable  the  court  to  determine  an  action  or  proceeding:  Cal. 
Code  C.P.,  sec.  638;  N.  T.  Code,  sec.  1011;  Ohio  Code, 
sec.  281;  Laws  of  Oregon,  sec.  218;  Nevada,  sec.  184; 
Wash.  Ter.,  sec.  250;  Idaho,  sec.  191;  Arizona,  sec.  184;  2 
Till.  &  Shear.  Pr.  516. 

2.  The  consent  of  a  party  to  an  order  of  reference  must 
be  in  writing,  or  entered  on  the  minutes:  SmUh  v.  Polhch^ 
2  Cal.  92.  This  decision  applies  only  to  cases  at  common 
law:  SmUh  y.  Rowe^  4  Id.  6.  The  court  has  no  power, 
when  either  of  the  parties  object,  to  order  a  reference,  with 
directions  to  the  referee  to  report  a  judgment:  Williams  y. 
Benton,  24  Cal.  424.  Consent  may  be  given  *'by  oral  con- 
sent, in  open  court,  entered  on  the  minutes:*'  Bates  v. 
Visher,  2  Cal.  355;  People  v.  McOinnis,  1  Park.  Or.  387; 
Kealor  v.  Vlsler  Plk.  Road  Co.,  7  How.  Pr.  41;  Bloore  v. 
Potter,  9  Wend.  480;  Leaycroft  v.  Fowler,  7  How.  Pr.  259; 
see  JDidddl  v.  JDiddell,  3  Abb.  Pr.  167,  and  note  on  page 
171.  An  order  of  court  is  necessary  to  constitute  a  refer- 
ence, and  no  reference  is  good,  as  such,  without  an  order: 
Heslep  V.  San  Ph'ancisco,  4  Cal.  4;  Bonner  v.  McPhail,  31 
Barb.  106.  In  California,  the  whole  issue  in  divorce  cases 
cannot  be  referred  even  by  stipulation  of  parties.  The 
referee,  in  such  cases,  is  but  a  master  to  take  testimony: 
Baker  v.  Baker,  10  Cal.  527;  Cal.  Civ.  Code,  sec.  130.  In 
New  York,  after  issue  joined,  the  parties  have  an  absolute 
right  to  a  reference  of  all  the  issues,  and  the  proper  order 
to  be  procured  is  an  order  to  hear  and  determine  the  issues. 
It  is  only  in  cases  where  no  issue  is  joined,  or  where  some 
interlocutory  question  is  involved,  that  a  reference  in  a  di- 
vorce case  simply  to  take  and  report  evidence  is  allowable: 
Sullivan  v.  Sullivan,  52  How.  Pr.  453.  This  decision  was 
under  the  former  N.  T.  Code;  now,  by  sec.  1012  of  the 
present  N.  T.  Code,  the  court  may,  in  its  discretion,  grant 
or  refuse  a  reference,  and  where  a  reference  is  granted,  the 
court  must  designate  the  referee.  The  order  of  reference 
cannot  go  beyond  the  pleadings:  Branger  v.  Chevalier,  9 
Cal.  361;  and  must  conform  to. the  stipulation:  Haner  v. 
Bliss,  7  How.  Pr.  246;  see,  also,  Scudder  v.  Snow,  29  Id. 
95.  Where  a  cause  has  been  referred,  by  stipulation  of 
the  parties,  to  take  evidence  and  report  a  judgment,  and 
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the  referee  reports  a  judgment  which  is  entered,  and  the 
court  snbseqnentlj  grants  a  new  trial,  it  cannot  again  refer 
the  case  to  the  same  or  another  referee  without  a  new  con- 
sent: Bava^kosen  v.  Kdky,  43  Cal.  477. 

COMPULSORY  REFERENCE. 

3.  When  the  parties  do  not  consent  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a  ref- 
erence in  the  following  cases:  1.  When  the  trial  of  an  issue 
of  fact  requires  the  examination  of  a  long  account  on  either 
side;  in  which  case  the  referees  may  be  directed  to  hear  and 
decide  the  whole  issue,  or  report  upon  any  specific  question 
of  fact  involyed  therein;  2.  When  the  taking  of  an  account 
is  necessary  for  the  information  of  the  court  before  judg- 
ment, or  for  carrying  a  judgment  or  order  into  effect;  3. 
When  a  question  of  fact,  other  than  upon  the  pleadings, 
arises,  upon  motion,  or  otherwise,  in  any  stage  of  the  action; 
4.  When  it  is  necessary  for  the  information  of  the  court  in 
a  special  proceeding:  Cal.  Code  C.  P.,  sec.  639;  see  N.  T. 
Code,  sees.  1013  to  1015;  Nevada,  sec.  185;  Oregon,  sec. 
219.  As  to  reference  where  judgment  is  taken  upon  failure 
to  answer,  see  Cal.  Code  C.  P.,  sec.  585,  subd.  2;  judgment 
for  defendant  upon  an  issue  of  law.  Id.  sec.  636.  A  com- 
pulsory reference  of  an  action  as  involving  a  long  account, 
can  be  ordered,  where  the  accounts  to  be  examined  are  the 
immediate  object  of  the  suit,  or  the  ground  of  the  defense. 
They  must  be  directly,  and  not  incidentally  and  collaterally 
involved:  Kain  v.  Delano,  11  Abb.  Pr.  (N.  S.)  29.  In  an 
action  requiring  the  examination  of  a  long  account,  on  the 
trial  of  an  issue  of  fact,  a  compulsory  order  of  reference  is 
proper,  notwithstanding  the  complaint  may  contain  allega- 
tions of  fraud,  which  constitute  ground  for  the  arrest  of  the 
defendant,  and  he  has  been  arrested  thereon :  Atocha  v.  Oar- 
da,  15  Abb.  Pr.  303;  24  How.  Pr.  186.  When  the  court 
has  decided  the  principles  upon  which  an  account  should 
be  taken  and  settled,  it  is  the  duty  of  the  referee  to  take  the 
account,  in  pursuance  of  the  principles  thus  settled;  it  is 
not  competent  for  him  to  review  the  action  of  the  court: 
Smith  V.  Wallcet^  38  Cal.  385.  If  a  collateral  matter  not 
raised  by  the  pleadings  be  sent  to  a  referee,  under  the  sec- 
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ond  and  tliird  sections  of  the  Oal.  Code  C.  P.,  sec.  639,  a 
motion  for  new  trial  is  not  necessary  to  bring  the  action  of 
the  referee  before  the  court  for  review.  The  finding  of  the 
referee  in  such  case  does  not  take  the  place  of  a  special 
verdict,  and  is  not  binding  on  the  court  until  adopted  by 
it:  Hants  v.  8.  F.  S.  R.  Co.,  41  Cal.  393. 

4.  An  account  is  a  statement  of  commercial  or  pecuniary 
transactions  between  parties,  occurring  at  various  times: 
Freeman  v.  Atlantic  Mut.  Ins.  Co.,  13  Abb.  Pr.  124.  Bill  of 
articles  delivered  at  one  time  is  not  an  account:  Svnft  v. 
Wdh,  2  How.  Pr.  79;  MZ/ei-  v.  Hooker,  Id.  171;  StewaH  v. 
Ehoek^  3  Code  B.  139.  Nor  a  single  bill  of  lading  contain- 
ing items:  Miller  v.  Hooker,  2  How.  Pr.  171.  Nor  numerous 
items  of  damage:  Dexoey  v.  Fidd,  13  How.  Pr.  437;  JdcCul- 
lotcgh  V.  Brodie,  Id.  346;  Sharp  v.  Mayor  of  New  York,  9 
Abb.  Pr.  426;  18  How.  Pr.  213.  Nor  of  articles  lost,  in  an 
action  upon  insurance  policy:  IVeeman  v.  Atlantic  etc.  Ins. 
Co.,  13  Abb.  Pr.  124;  but  to  the  contrary  see  Lewis  y.  Irving 
Fire  Ins.  Co.,  15  Abb.  Pr.  303.  Nor  claim  for  numerous 
articles  under  a  single  obligation :  Fan  Rensselaer  y.  Jetoeit,  6 
Hill,  373. 

5.  When  the  taking  of  an  account  is  required,  it  is  in 
the  discretion  of  the  court  to  take  the  account,  or  to  refer 
it  to  a  commissioner  or  referee:  Hidden  v.  Jordan,  28  Cal. 
301.  In  an  action  at  law,  the  necessity  of  taking  a  long 
account  will  not  authorize  the  court  to  refer  the  case  with- 
out the  consent  of  parties :  Ch*im  v.  Noiris,  19  Cal.  140.  It 
cannot  be  ordered  merely  on  the  ground  that  if  plaintiff 
recovers  judgment  such  examination  will  become  necessary: 
Cameron  v.  Freeman,  10  Abb.  Pr.  333;  18  How.  Pr.  310; 
Keeler  v.  Pouglikeepsie  etc.  Co.,  10  Id.  11.  Though  such  ac- 
count may  be  taken  before  main  issues  are  tried  by  a  jury, 
reserving  those  issues  for  such  trial:  Bowman  v.  Sheldon^  1 
Duer,  607. 

6.  In  an  action  for  balance  of  account;  defense,  payment 
by  a  promissory  note;  replication,  that  plaintiff  was  induced 
to  receive  the  note  by  fraudulent  representations:  Held, 
that  the  case  was  not  referable  without  written  consent  of 
both  parties:  Seaman  v.  Mariani,  1  Cal.  336.  And  in  an 
action  to  dissolve  a  partnership,  the  court  may  order  a  ref- 
erence for  the  trial  of  all  the  issues  of  fact  relating  to  the 
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coDdition  of  the  partnership  accounts,  but  it  has  no  power, 
if  objection  is  made,  to  order  a  reference  of  any  other  issue, 
or  to  direct  referees  to  report  a  judgment:  fVUliama  v.  Ben^ 
tojiy  24  Gal.  425.  And  an  averment  in  the  answer  that  the 
accounts  had  been  adjusted,  and  that  the  parties  had  ''  not 
taken  any  new  contracts  since,"  held  not  sufficient  to  pre- 
vent a  reference:  Kennedy  v.  ShiUon,  1  Hilt.  546;  9  Abb. 
Pr.  157. 

7.  On  an  application  for  the  protection  of  an  attorney's 
lien,  the  court  has  power  to  refer  the  question  without  con- 
sent: Ackei^man  v.  AcJcei-man,  14  Abb.  Pr.  229;  but  compare 
Fox  V.  FoXy  24  How.  Pr.  409.  In  actions  other  than  those 
arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  no  answer  has  been  filed,  after  default  entered,  if 
the  taking  of  an  account,  or  the  proof  of  any  fact,  is  neces- 
sary to  enable  the  court  to  give  judgment,  or  to  carry  the 
judgment  into  effect,  the  court  may  take  the  account  or  hear 
the  proof,  or  may,  in  its  discretion,  order  a  reference  for 
that  purpose:  Cal.  Code  C.  P.,  sec.  586,  sub.  2;  Nevada, 
sec.  152,  sub.  2. 

JVb.  1013. 

Affidavit  for  Order  qf  Reference. 
[Title.] 

[Venub.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

L  That  he  is  the  plaintiff  in  the  above-entitled  action. 

II.  That  said  action  is  brought  to  obtain  a  dissolution  of 
the  copartnership  heretofore  and  now  existing  between  plaint- 
iff and  defendant,  and  for  an  accounting  and  settlement  of 
the  affairs  of  said  copartnership  [or  otherwise  state  the 
nature  of  fche  action]. 

m.  That  issue  was  joined  in  said  cause  on  the 

day  of  187 . . ,  on  which  day  the  defendant  filed  his 

answer  therein  [state  substance  of  the  answer,  if  necessary, 
to  show  that  the  taking  of  an  account  is  required]. 

IV.  That  the  examination  of  a  long  account,  to  wit,  the 

accounts  of  the  business  transactions  of  said  copartnership, 

is  necessary  to  a  complete  determination  of  the  rights  of 

the  parties  hereto  [or  otherwise  show  that  the  examination  . 

of  an  account  is  necessary  on  either  side]. 

[Jurat.  ]  [Signature.  ] 

Note. — Notice  of  motion  ahould  be  given  in  the  usual  form. 
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Jfo.  1014. 

Order  of  R^erence. 
[Title.] 

The  motion  for  an  order  of  reference  in  this  cause,  com- 
ing on  this  day  to  be  heard  on  the  aflSdavit  of  A.  B.,  and 
the  papers,  pleadings  and  records  in  said  cause,  and  after 
hearing  E.  F.,  of  counsel  for  the  plaintiff,  in  favor  of  said 
motion,  and  G.  H.,  in  opposition  thereto,  it  appearing  to  the 
Court  that  an  examination  of  a  long  account  is  necessary 
to  a  complete  determination  of  the  rights  of  the  parties: 

It  is  hereby  ordered  that  this  cause  be  and  the  same  is 

hereby  referred  to  P.  E.,  Esq.,  to  examine  the  accounts  of 

the  copartnership  heretofore  existing  between  plaintiff  and 

defendant,  and  report  to  the  Court  the  present  state  of  the 

business  of  said  copartnership  in  a  summarized  form  with 

the  value  of  its  assets  and  liabilities,  and  the  accounts  of 

each  of  said  copartners  with  the  said  firm. 

[Date.]  [Signature.] 

ORDER  OF  BEPERENCE — PRACTICE  THEREON. 

8.  AfSdavit. — The  motion  must  be  made  on  affidavit  showing  that  israe 

is  joined:  Janaen  y.  Tappetiy  3  Cow.  34.     The  affidavit  shonld  be  made  by 

the  party  himself,  or  show  sufficient  excuse  for  his  not  doing  so:  Mesiek  v. 

Smith,  2  How.   Pr.  7;  Boss  v.  Beecher,  Id.  157;  LUUe  v.  Bigehw,  Id.  164; 

Wood  V.  Crowner,  4  Hill,  548. 

9.  Confesaion  of  Judgment. — A  reference  with  directions  to  the  referee 
to  take  proofs  concerning  the  confession  of  a  judgment  by  the  defendant, 
and  the  judgment-roll  in  the  case,  and  whether  the  same  was  filed  in  the 
clerk's  office,  and  to  report  the  testimony,  with  a  finding  of  facts  and  a  judg- 
ment, does  not  submit  to  a  reference  the  question  as  to  what  amount^  if  uji 
is  still  unpaid  on  the  judgment:  Solomon  v.  MagtUre,  29  CaL  227. 

10.  Equity  Cases. — In  an  equity  case,  where  the  trial  of  an  issue  of  a  fact 
involved  requires  the  examination  of  a  long  account,  the  court  may  order  a 
reference,  with  directions  to  report  upon  the  account  or  any  issue  of  fact  in- 
volved in  the  account:  Williams  v.  Benton,  24  Cal.  425.  No  only  must  there 
be  an  account,  but  it  must  be  a  long  one;  four  items,  nor  yet  seven,  will  not 
constitute  such  an  account:  Parker  v.  Sntll,  10  Wend.  577;  Harris  v.  Mtad, 
16  Abb.  Pr.  257;  Smith  v.  Bromn,  3  How.  Pr.  9. 

11.  Duties  of  Referees. — ^It  is  the  duty  of  a  referee  to  act  upon  the 
questions  committed  to  him,  and  to  report  whatever  he  is  required  to  report 
by  the  order  under  which  he  acts:  Hihn  v.  Peck,  30  Cal.  280.  Referees 
must  keep  as  free  from  outside  influence,  or  the  influence  of  the  jmrti^flr  ^ 
jurors:  DorUm  v.  Lewis,  9  How.  Pr.  1;  Yale  v.  Owinits,  4  Id.  263.  And 
cannot  be  a  witness  in  proceeding  had  before  him:  Morss  v.  Morss,  II  Barb. 
610. 
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12.  Motion,  'When  Made. — The  motion  should  not  be  made  while  an 
issne  of  law  remains  undecided,  which,  if  decided  in  a  particular  way,  would 
dispose  of  all  the  issues  of  fact.  In  short,  it  ought  not  to  be  made  till  the 
cause  is  ready  for  trial,  though  it  may  be  made  immediately  upon  joinder  of 
issue,  without  waiting  for  a  possible  amendment  of  course  by  the  adverse 
party:  Enos  v.  ThoTncuty  4  How.  Pr.  290.  And  either  party  may  have  order 
of  reference  revoked  or  reconsidered,  if  such  amendment  be  made:  Beardsley 
V.  Stover,  7  How.  Pr.  394.     It  ought  to  be  made  before  notice  of  triaL 

13.  Motion  Opposed. — ^When  the  motion  is  opposed,  on  the  ground  that 
difficult  questions  of  law  are  involved,  an  affidavit  to  that  effect  should  be 
submitted,  showing  what  questions  are  involved:  Dewey  v.  Field,  13  How. 
Pr.  437;  Salisbury  v.  ScoU,  6  Johns.  329;  Barber  v.  Cromwell,  10  How.  Pr. 
351.  And  questions  of  law  must  be  clearly  stated:  6  Johns.  Rep.  329;  5 
Cow.  423.  It  is  not  a  sufficient  objection  to  a  motion  for  reference  to  show 
that  the  action  was  in  a  previous  trial  left  to  a  jury:  Brown  v.  Bradshaw,  1 
Duer,  635;  8  How.  Pr.  176.  An  offer  to  admit  upon  the  trial  the  items  of  an 
account  upon  stipulation  will  defeat  the  motion:  MulUn  v.  Kelly,  3  How.  Pr. 
12. 

14.  Notice  of  Motion.  — In  general,  a  notice  of  motion  is  necessary, 
though  the  court  may,  upon  its  own  motion,  order  a  reference  on  the  hearing, 
without  any  formal  motion  or  previous  notice:  Kelly  v.  Searing,  4  Abb.  Pr. 
354. 

15.  Number  and  Residence  of  Referees.  —  A  reference  may  be  or- 
dered to  any  person  or  persons,  not  exceeding  three,  agreed  upon  by  the  par- 
ties* If  the  parties  do  not  agree,  the  ^urt  or  judge  must  appoint  one  or 
more  referees,  not  exceeding  three,  who  reside  in  the  county  in  which  the 
action  or  proceeding  is  triable,  and  against  whom  there  is  no  legal  objection, 
or  the  reference  may  be  made  to  a  court  commissioner  of  the  county  where 
the  cause  is  pending:  Cal.  Code  C.  P.,  sec.  640;  Nevada,  sec.  186.  In  New 
York,  by  agreement  of  parties,  there  may  be  five  in  number:  N.  Y.  Code, 
Bee.  1025.  When  there  are  three  referees,  or  three  arbitrators,  all  must  meet, 
but  two  of  them  may  do  any  act  which  might  be  done  by  all:  Cal.  Code  C.  P., 
sec.  1053;  N.  Y.  Code,  sec.  1026,  and  Jackson  v.  Ivc8,  22  Wend.  637. 

16.  Objections  to  Referees. — Objections  to  the  appointment  of  any 
person  as  referee  may  be  made  on  grounds  substantially  the  same  as  chal- 
lenges to  jurors,  for  cause,  except  that  the  prohibited  degree  of  relationship 
is  the  tliird  instead  of  the  fourth,  and  also  a  modification  in  the  sixth  ground: 
CaL  Code  C.  P.,  sec.  641;  Laws  of  Oregon,  sec-  22;  Nev.  sec.  187;  Idaho, 
195;  Arizona,  sec.  187;  see  ante,  '^Qualifications  of  Jurors,"  p.  — .  And 
objections  so  taken  must  be  heard  and  disposed  of  by  the  court;  affidavits 
may  be  read,  and  any  person  examined  as  a  witness  in  reference  to  such  ob- 
jections: CaL  Code  C.  P.,  sec.  642;  Nev.  sec.  188.  The  fact  that  the  referee, 
in  proceedings  supplementary  to  execution,  was  the  clerk  of  the  attaching 
creditor,  is  not  any  considerable  evidence  of  fraud:  Adams  v,  Ilackett,  7  Cal. 
187.  The  statute  concerning  references  does  not  require  that  referees  should 
be  sworn:  Sloan  v.  SmitJi,  3  Cal.  406.  In  New  York  and  Ohio  it  is  otherwise: 
Ohio  Code,  sec.  288;  N.  Y.  Code,  sec.  1016;  but  in  New  York  the  oath 
may  be  waived:  Id. 

17.    Partition,  Action  ol — The  appointment  of  referees  to  try  all  the 
issues  in  actions  for  partition  is  governed  by  the  general  provisions  of  the 
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practice  act,  and  can  only  be  made  upon  the  agreement  of  all  the  parties: 
Hastings  v.  Cunningham^  35  Cal.  549.  It  is  erroneous  for  the  court  to  order 
a  reference  for  the  purpose  of  trying  all  the  issues  in  an  action  for  partition 
in  which  there  is  a  party  whose  name  is  unknown,  and  whose  consent  cannot 
therefore  be  procured,  and  all  proceedings  thereon  must  fall:  Id.  See  voL  2, 
p.  177,  note  29,  and  Cal.  Code  C.  P.,  sec.  761  et  seq, 

18.  Power  of  Referees. — ^Under  a  reference  to  try  issues  and  report  a 
judgment,  the  referee  can  exercise  all  the  powers  of  a  judge,  in  relation  to 
the  trial  of  a  cause  referred  to  him:  Plant  r.  Fleming,  29  Cal.  92;  Woodrn^ 
V.  Dickie,  31  How.  Pr.  164.  But  the  order  must  be  entered  to  confer  such 
power  fully:  Bonner  v.  McPhail,  31  Barb.  106.  A  referee  has  power  to  dis- 
miss plaintiffs  complaint  on  his  failure  to  appear,  or  to  prosecute  after  ^ 
pearance:  Morange  v.  Meigs,  54  N.  Y.  207.  He  may  give  judgment  on  the 
pleadings  for  plaintiff  where  the  answer  does  not  constitute  a  defense:  Seku^ 
Ur  V.  Smith,  51  Id.  309.  A  court  commissioner  has  no  jurisdiction  to  hear 
a  motion  or  to  make  any  order  in  reference  to  the  dissolution  of  an  injunc- 
tion, unless  the  motion  is  referred  to  him  by  the  court:  Stone  t.  Bunker  HiU 
Co.,  28  Cal.  497.  It  is  the  business  of  a  referee  appointed  to  take  evidenoe 
to  take  all  that  is  offered,  and  leave  it  to  the  court,  on  the  hearing  of  the 
matter,  to  determine  what  is  or  is  not  competent:  Scott  v.  WilUams^  23  fiow. 
Pr.  393;  14  Abb.  Pr.  70;  and  if  objections  taken  before  the  referee  are  not 
renewed  before  the  court  on  trial,  and  ruling  had  thereon,  they  are  not  avail- 
able on  appeal:  Fox  v.  Mayer,  54  N.  Y.  126. 

19.  Power  and  Authority. — ^Referees  have  no  power  to  allow  plead- 
ings to  be  amended  after  a  case  has  been  submitted  to  them:  De  la  Jiiva  v. 
Berreyesa,  2  Cal.  195.  It  is  directly  otherwise  in  the  New  York  practtoe: 
See  N.  Y.  Code,  sec  1018,  superseding  Billings  v.  Baker,  6  Abb.  Pr.  213.  A 
referee  cannot  delegate  his  authority,  nor  try  a  cause  by  deputy:  Shtii^  t. 
WhUney,  9  Abb.  Pr.  71;  17  How.  Pr.  471;  Heyer  v.  Deaves,  2  Johns.  Ch.  154. 

20.  Title. — ^References  may  be  ordered  to  examine  title;  e.  g,,  in  action 
for  specific  performance,  but  not,  however,  before  judgment,  if  any  other 
question  than  that  of  title  be  in  dispute:  Blyth  v.  Elmhirst,  1  Ves.  &  B.  1; 
Paton  V.  Rogers,  Id.  361;  Morgan  v.  Shaw,  2  Meriv.  138;  Portman  v.  MUl^ 
2  Russ.  570;  Gordon  v.  Ball,  I  Sim.  &  Stu.  178;  unless  all  other  questions 
are  frivolous:  Wood  v.  Machu,  5  Hare,  158;  Boyes  v.  Liddell,  I  You.  and 
ColL  Ch.  133;  Boehm  v.  Wood,  I  Jac.  &  W.  419;  Withy  v.  Coitk,  Tom.  & 
Kuss.  78.  As  to  what  order  of  reference  may  contain  on  examination  of  title, 
see  Bennett  v.  Rees,  1  Keen.  405;  Anon,,  3  Madd.  495;  Byde  v.  Wroitgkiom^ 
Id.  279;  Jennings  v.  Hopton,  1  Id.  211;  overruling  Oibson  v.  Clark,  2  Vea.  & 
B.  103;  and  compare  Lubm  v.  Lighibody,  8  Price,  606;  and  see  Birch  y. 
Haynes,  2  Meriv.  444.  And,  after  some  conflict  of  decisions,  it  appears  to  be 
settled  that  the  order  may  contain  a  direction  that  referee  may  ascertain  not 
only  whether  there  is  a  good  title,  but  when  such  title  was  perfected:  Bennett 
y.  Rees,  1  Keen.  405;  Hyde  v.  Wrougkton,  3  Madd.  279. 

CONDUCT  OF  THE  TRIAL. 

21.  A  trial  before  referees  should  be  condncted  in  the 
same  manner  as  before  a  court:  Goodrich  y.  MaiysvUle,  5 
Cal.  430;  FJidps  v.  Peabody,  7  Id.  60.    And  the  evidence 
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should  be  embodied  in  a  bill  of  exceptio*  s,  and  certified  by 
the  referee:  Goodrich  v.  City  of  Marysville,  5  Cal.  430. 
Where  a  reference  is  had  to  take  an  account,  it  is  within  the 
discretion  of  the  referee  to  open  the  case,  after  it  is  once 
closed,  for  the  purpose  of  receiving  additional  testimony: 
Mamioii  v.  Pioche,  10  Cal.  545;  Delafield  v.  DeCh'auw,  9  Bosw. 
1;  Duguid  v.  OgUvie,  3  E.  D.  Smith,  527;  Cleavdatid  v. 
Hunter,  1  Wend.  104.  Even  after  they  have  announced 
their  decision :  AyrauU  v.  Sackett,  17  How.  Pr.  507;  aflSrming 
Id.  461;  9  Abb.  Pr.  154.  Though  not  after  they  have  signed 
their  report  and  given  notice  thereof  to  either  party :  Shear- 
man V.  Jtisttce,  22  How.  Pr.  241.  Nor  after  it  has  been 
filed:  NUes  v.  Price,  23  How.  Pr.  473.  Nor  has  a  referee  a 
right  to  bring  in  and  file  an  additional  or  amended  report : 
Eeadley  v.  Heed,  2  Cal.  325. 

22.  Where  a  referee  admits  the  testimony  of  a  witness 
against  the  objection  of  a  defendant,  such  testimony  cannot 
afterwards  be  thrown  out,  without  first  giving  to  the  adverse 
party  the  opportunity  of  otherwise  supplying  the  excluded 
testimony:  Monson  v.  Cooke,  5  Cal.  436;  Meyers  v.  Betts,  5 
Denio,  81;  Classman  v.  Merkel,  3  Bosw.  402;  AUeii  v.  Way, 
7  Barb.  685;  Johnson  v.  Mcintosh,  31  Id.  267.  Unless  no 
possible  evidence  would  be  admissible  upon  the  point: 
Brown  v.  Colie,  1  E.  D.  Smith,  265.  Or,  unless  proper 
warning  be  given  to  the  parties,  at  the  time  it  is  received, 
that  it  will  be  stricken  out  unless  other  evidence  necessary 
to  make  it  valid  is  furnished :  Brooks  v.  Christopher,  5  Duer. 
216.  Beferee  should  observe  the  rules  of  evidence :  De  La 
Biva  V.  Berreyesa,  2  CaL  195. 

FINDINGS  OF   BEFEREE. 

23.  The  report  of  a  referee  must  separately  state  the 
facts  found  and  the  conclusions  of  law  thereon:  Cal. 
Code  C.  P.,  sec.  643;  N.  T.  Code,  sec.  1022;  Lambert 
V.  Smith,  3  Cal.  408;  Boberts  v.  Carter,  28  Barb.  462; 
17  How.  Pr.  524;  Church  v.  Erben,  4  Sandf.  691;  Fit- 
many.  Keane,  1  Ab.  Pr.  (N.  S.)  23;  Wiighty.  Sanders,  28 
How.  Pr.  395;  Niles  v.  Battershall,  27  How.  Pr.  381;  18 
Abb.  Pr.  161.  The  report  must  be  made  within  twenty 
days  after  the  testimony  is  closed:  Cal.  Code  C.  P.,  sec. 
643.  Under  the  former  statute  this  was  held  to  be  directory 
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merely,  aud  a  failure  to  file  within  tbe  time  neither  invali- 
dates the  report  or  a  judgment  thereon:  Kdler  v.  Sidrick^ 
22  Cal.  471.  In  Nevada  it  is  held  that  if  a  referee  fails  to 
make  his  report  within  the  time  ordered  by  the  conrt,  he 
may  be  removed  on  the  application  of  either  pariy,  bat  if 
not  removed,  his  authority  does  not  expire:  Rhodes  v.  FFtZ- 
liama^  12  Nev.  21.  In  New  York,  also,  it  has  been  held 
that  the  requirement  as  to  the  time  within  which  the  report 
must  be  filed  was  absolute,  but  the  section  of  the  New  York 
Code,  sec.  1019,  differs  materially  from  Cal.  Code  C.  P., 
sec.  613.  Under  a  reference  upon  all  the  issues,  the  report 
must  pass  upon  them  all:  Solomon  v.  Maguire^  29  Gal.  227; 
Rogers  y.  Beard,  20  How.  Pr.  282;  Van  SteenhurghY,  ^<iff' 
man,  6  How.  Pr.  492;  except  those  upon  which  no  evidence 
is  offered:  Ingraham  v.  OUbeHy  20  Barb.  151;  Pa/<er«on  v. 
Chaves,  11  How.  Pr.  91.  Everything  necessary  to  support 
the  judgment  must  be  inserted  in  the  statement  of  fac^: 
Tomlinson  v.  Mayor  of  N,  Y,,  23  How.  Pr.  452;  Hwhok  v. 
Bliss,  34  Barb.  321.  Nothing  must  be  left  to  inference, 
though  a  finding  of  fact  may  be  interpreted  by  a  finding  of 
law:  Smith  v.  Devlin,  23  N.  Y.  363. 

24.  The  decision  of  a  referee  stands  on  the  same  footing 
as  that  of  a  judge,  or  the  verdict  of  a  jury,  and,  though  un- 
satisfactory, will  be  conclusive  on  a  question  of  fact,  if  there 
is  any  evidence  to  support  it:  Knowles  v.  Joosi,  13  Cal.  620; 
Mailer  v.  Boggs,  25  Id.  179;  Feck  v.  Vand&ixberg,  30  Id.  11; 
Ball  V.  Loomis,  29  N.  Y.  412;  Keir  v.  McGuire,  28  N.  Y.  446; 
28  How.  Pr.  27;  McMahon  v.  AUen,  32  Id.  313;  Graham  t. 
ChiT/stal,  Id.  287;  Colwdlw.  Latmence,  24  Id.  324;  Fitch  v. 
CarperUer,  43  Barb.  40;  Plait  y.  Thorn,  8  Bosw.  674;  Morris 
V.  Second  Av.  R.  R.  Co,,  Id.  679.  But  not  so  as  to  conclu- 
sions of  fact  drawn  from  the  pleadings  alone :  Simmom  t. 
Sisson,  26  N.  Y.  264. 

25.  When  the  order  of  reference  requires  the  referee  to 
try  the  issues  and  report  his  finding  thereon,  the  referee 
may  make  a  general  finding  upon  the  facts  put  in  issue, 
stating  the  facts  according  to  their  legal  effect:  HihnY.  Peck, 
30  Cal.  280.  The  report  of  a  referee  and  the  award  of  an 
arbitrator  are  in  all  essentials  the  same:  Headley  v.  Reed,  2 
Cal.  322;  Tyson  y.  Wells,  Id.  122;  Grayson  y.  Guild,  4  Id. 
122.    The  findings  of  facts  by  a  referee,  are  presumed  to 
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be  based  on  sufficient  evidence,  where  no  statement  on  mo- 
tion for  a  new  trial  appears  in  the  transcript  on  appeal: 
Doncthue  v.  Gromartie^  21  Cal.  80. 

JVo.  1016. 

Report  qf  R^eret, 

[TiTLB.] 

To  the Court: 

Pnrstiant  to  an  order  of  this  Court,  in  this  action,  made 

on  the day  of ,1,  the  undersigned  court 

commissioner  [or  referee],  report : 

I.  That  I  have  been  attended  by  the  attorneys  for  the 
several  parties  who  appeared  in  this  action  [name  who  ap- 
peared for  plaintiff  and  who  for  defendant],  and  I  proceeded 
to  a  hearing  of  the  matter  so  referred.  I  further  report 
that  on  such  hearing  the  books,  deeds,  papers,  and  vouch- 
ers of  the  said  [partnership]  have  been  produced  before 
me,  and  both  parties  have  rendered  their  respective  accounts, 
which  are  hereto  annexed,  and  marked  ''Schedule  A." 

n.    That  I  examined  said   concerning  the 

transactions  [state  what],  and  adjusted  a  mutual  account  be- 
tween   and ,  making  therein  all  just 

allowances,  and  striking  a  balance  which  shows  what  ap- 
pears to  be  due  from  either  party  to  the  other,  which  said 
account  is  hereto  annexed,  marked  ''Schedule  B." 

in.    That  said owes  to  said  partnership,  etc. 

[state  facts.] 

IV.  That  the  balance  shown  by  said  "Schedule  B." 
[state  its  apportionment.] 

[Datb.]  [Signature.] 

KoTE. — ^In  proper  caaes  the  report  may  take  the  form  of  a  finding  npon 
trial  by  the  court,  with  modifications  of  the  reading:  See,  aide,  * 'Trial  by  the 
courts '^  "Findings.' 

26.  Decree  upon  Report. — In  a  suit  in  chancery,  it  is  perfectly  compe- 
tent for  the  judge  who  tried  the  cause,  after  exceptions  have  been  filed  to  the 
report  of  a  referee  upon  the  facts,  and  the  report  set  aside  for  cause  shown, 
to  take  up  the  testimony  reported  by  the  referee,  find  the  facts,  and  render  a 
decree  in  the  cause:  McHenry  v.  Moort^  6  Cal.  90. 

27.  EzceptionB. — The  findings  of  the  referee  or  commissioner  may  be  ex- 
cepted to  and  reviewed  in  like  manner  as  if  made  by  the  court:  Cal.  Code  C. 
P.,  sec.  645;  Porter  v.  Barling^  2  Cal.  72.  Exceptions  must  be  taken  during 
the  progress  of  the  trial  to  the  rulings  of  the  referee  in  the  same  manner  as 
before  a  court:  Phelps  v.  Peahody,  7  Cal.  60;  Branger  v.  Chevalier ^  9  Cal. 
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353;  Belmotii  v.  Smith,  1  Duer,  675.  Exceptions  to  the  report  mnst  be  spe- 
cific, not  general:  Newell  v.  Doti/j  33  N.  Y.  83;  QraJiam  v.  ChryUal,  1  Abb. 
Pr.  (N.  S.)  121;  Pearaon  v.  Knapp,  1  Myl.  k  K.  312;  Ward  v.  FUzhugk^  7 
Sim.  42;  Gompertz  v.  ^«<,  1  Yon.  &  C.  Ex.  114;  but  see  Woods  v.  fToorf*.  10 
Sim.  197;  Moore  v.  Langford,  6  Sim.  323;  Cwttcn  v.  Dean  of  Kildartj  2  Irish 
Ch.  133;  Stocken  v.  Dawson,  2  PhiL  141. 

28.  IbcceptionB  must  be  Taken.— If  there  be  no  exceptions  embodied 
in  the  report,  showing  that  the  referee  erred  in  fact,  and  the  rule  of  l&'vr  by 
which  he  arrived  at  his  conclusions  being  not  disclosed,  the  court  cannot  dis- 
turb the  report,  and  an  order  granting  a  new  trial  will  be  reversed:  Tycoon  v. 
Wells,  2  Cal.  122.  But  if  it  appear  tliat  the  evidence  was  insufficient  to  jus- 
tify the  decision,  the  court  may  grant  a  new  trial:  Cappe  v.  Brkzolara,  19  Id. 
607.  When  a  case  is  referred  to  a  referee,  under  the  statute,  to  hear  and 
determine  the  issues  of  law  and  of  fact,  and  report  the  same  to  the  conr^ 
and  he  makes  his  report,  wherein  no  errors  of  law  or  of  fact  occur,  and  no 
exceptions  are  taken,  the  court  below  should  not  set  aside  the  report  and 
grant  a  new  trial:  Grayson  v.  Guild,  4  Cal.  125. 

SETTING  ASIDE  REPORT  OF  REFEREE. 

29.  Error  must  be  Apparent.— The  report  of  the  referee  cannot  be 
attacked,  except  for  error  or  mistake  of  law,  apparent  on  its  face,  or  by  mo* 
tion  for  new  trial,  upon  exceptions  taken  at  the  trial,  or  the  evidence  certified: 
Goodrich  v.  CUy  qf  Mai'ysville,  5  CaL  430.  And  the  party  objecting  must  see 
that  such  testimony  as  he  relies  on  is  properly  certified:  Id.  The  onus  is 
upon  the  party  who  alleges  that  error  was  committed  to  make  it  appear 
that  such  was  the  case:  Mead  v.  Burin,  32  N.  Y.  275.  The  error  complained 
of,  whether  of  law  or  fact,  must  appear  on  the  face  of  the  award  or  report: 
Tyson  v.  Wells,  2  CaL  122.  For  error  in  the  report  of  a  referee,  the  same 
may  be  set  aside,  and  a  new  reference  ordered:  Hidden  v.  Jordan,  32  CaL  397. 

30.  Grounds  of  Objection. — ^A  court  cannot  interfere  and  set  aaide  the 
report  of  a  referee  upon  the  same  ground  as  it  will  proceed  to  set  aside  the 
verdict  of  a  jury:  McHenry  v.  Moore,  5  Cal.  90;  Dorlon  v.  Lewis,  9  How. 
Pr.  1;  Roosa  v.  Saugerties  TumpiU  Co,,  12  How.  Pr.  297.  When  the  allied 
error  consists  in  the  final  conclusion  of  law  or  fact  drawn  from  the  testimony, 
and  the  evidence  is  certified  to  the  court  by  the  referee,  the  proper  course  ia 
to  move  to  set  aside  the  report,  and  for  a  new  trial:  Branger  v.  Chevalier^  9 
CaL  353.  If  a  report  does  not  pass  upon  all  the  issues  referred,  it  should  be 
set  aside:  Pratt  v.  Stiles,  9  Abb.  Pr.  150;  17  How.  Pr.  211;  and  so  should  a 
report  which  does  not  find  the  issues  of  law  and  fact  separately:  Hulce  t. 
Slierman,  13  How.  Pr.  611;  Church  v.  Erben,  4  Sandf.  691. 

31.  Insufficient  Oronnds. — It  is  error  for  the  court  to  set  aside  the  re- 
port of  a  referee,  upon  an  examination  of  testimony  which  was  not  properly 
before  it:  Goodrich  v.  Marysville,  5  CaL  430.  The  court  will  not  disturb  the 
award  of  an  arbitrator  or  report  of  a  referee  unless  the  error  complained  of, 
whether  of  law  or  fact,  appear  on  the  face  of  the  award  or  report:  Tyson  v 
Wells,  2  Cal.  122.  The  defect  of  a  plea,  though  it  be  bad  on  demurrer,  is  not 
sufficient  reason  to  set  aside  the  report,  after  submission  to  a  referee:  Biichie 
V.  Davis,  5  Cal.  453.  The  decision  of  a  referee  upon  a  question  of  fact  will 
not  be  set  aside  where  the  evidence  is  conflicting:  Brady  v.  Brown,  20  CaL 
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520.  Where  there  is  a  Urge  mass  of  contradictory  evidence  reported,  it  will 
be  presnmed  that  the  conrt  weighed  the  evidence  properly  in  setting  aside 
the  finding  of  the  facts  by  the  referee:  McHeninj  \.  MoorCy  5  Cal.  90.  It 
would  be  gross  abuse  of  discretion  for  a  court  to  set  aside  a  report  of  a  referee, 
correct  in  all  its  parts,  without  any  other  apparent  reason  than  the  mere 
volition  of  the  judge:  Goodrich  v.  Marysville,  5  Cal.  430. 

32.  Motion  to  Set  Aside. — The  time  within  which  a  notice  of  motion 
must  be  filed  to  set  aside  the  report  of  a  referee,  and  a  statement  be  prepared 
for  that  purpose,  depends  on  the  character  of  the  reference.  If  it  be  special, 
the  report  has  the  effect  of  a  special  verdict:  Cal.  Code  C.  P.,  sec.  645;  if 
general,  it  stands  as  the  decision  of  the  court,  and  judgment  may  be  entered 
thereon,  exceptions  taken  and  reviewed,  as  if  action  had  been  tried  by  the 
court:  Cal.  Code  C.  P.,  sec.  644-5;  Pedbody  v.  Phelps,  9  Cal.  213;  Harris  v. 
S,  F,  8,  R,  Co.,  41  Id.  393;  but  if  it  be  of  a  collateral  matter,  not  an  issue 
raised  by  the  pleadings,  it  does  not  take  the  place  of  a  special  verdict,  nor  is 
it  binding  on  the  court  until  adopted,  nor  is  a  motion  for  new  trial  necessary 
in  order  to  bring  it  up  for  review:  Id.  As  to  time  within  which  notice  of 
motion  must  be  given  to  set  aside  report,  see  CaL  Code  C.  P.,  sec.  659. 
failure  to  appear  and  prosecute  a  motion  to  set  aside  the  report  of  a  referee, 
and  for  new  trial,  is  an  abandonment  of  the  motion:  Mahoney  v.  Wilson^  15 
Cal  43;  Frank  v.  Doane,  Id.  303;  Qrten  v.  Doane,  Id.  304. 

33.  Poxver  of  Court. — A  court  has  power  to  set  aside  the  report  of  a 
referee,  and  grant  a  new  trial,  on  the  ground  that  the  evidence  before  the 
referee  did  not  justify  his  decision:  See  Cal.  Code  C.  P.,  sec.  657;  Cappe  v. 
Briaolara,  19  Cal.  607.  But  exceptions  to  the  ruling  of  the  referees  must 
have  been  taken  at  the  triaL  If  the  referee  reports  the  facts  upon  all  the 
issues,  but  draws  an  erroneous  conclusion  of  law  from  the  facts  found,  the 
court,  before  a  judgment  is  entered,  may  set  aside  the  conclusions  of  law, 
and  direct  a  proper  judgment  to  be  entered:  Calderwood  v.  Pyser,  31  Cal. 
333;  SeoU  v.  Pilkington,  16  Abb.  Pr.  280;  MerriU  v.  MiUard,  10  Bosw.  309. 
It  is  not  good  practice,  where  a  referee  has  reported  findings  of  facts,  for  the 
court  to  strike  out  a  finding  made  by  the  referee  and  substitute  one  of  its 
own;  but  if  the  appellant  is  not  prejudiced  by  suoh  action,  it  will  not  be 
sufficient  ground  to  award  a  new  trial:  PrcUalongo  v.  Larco,  47  Cal.  378. 
The  court  will  not  interfere  with  the  exercise  of  a  sound  discretion  by  the 
referee  in  a  matter  properly  resting  in  such  discretion;  e,  g.,  order  him  to 
open  the  case  of  either  party  to  receive  additional  testimony  after  the  case  is 
closed:  Dow  v.  Darragh,  10  J.  &  Sp.  (N.  Y.)  80. 

JUDGMENT  ON  REPORT. 

34.  Dnty  of  Conrt — A  reference  is  a  substitution  for  a  jury,  and  a  judg- 
ment should  be  had  on  the  report  as  upon  a  verdict,  and  a  motion  to  set  aside 
the  report  is  necessary,  before  the  appellate  court  can  be  required  to  examine 
the  report  and  set  it  aside:  Ounter  v.  Sanchez,  1  Cal.  48.  So  with  the  report 
of  a  referee  upon  conflicting  testimony  which  will  not  be  sot  aside  upon  an 
appeal  from  an  order  refusing  to  grant  a  new  trial:  BitcJiie  v.  Bradtthaw,  5 
CaL  229.  If  the  report  of  a  referee  under  the  statute  contain  sufficient  on 
which  to  base  a  judgment,  it  is  the  duty  of  the  court  below  to  enter  judgment 
in  accordance  with  it:  Headley  v.  Reed,  2  Cal.  322.  A  mandamus  lies  to 
compel  the  judge  of  a  district  court  to  enter  judgmont  on  the  report  of  a  ref- 
eree: Russel  V.  EUioi,  2  CaL  246. 


292  EXCEPTIONS. 

35.  Groniids  for  Appeal.— An  order  ov^emiling  an  exception  to  tbe  re- 
port of  a  referee,  taken  on  the  alleged  ground  that  the  report  did  not  find  the 
facts  as  required  by  the  order  of  reference,  may  be  reviewed  on  an  Appeal 
from  a  final  judgment:  Hihn  v.  Peek,  30  Cal.  280.  When  an  erroneoas  judg- 
ment has  been  entered  in  the  court  below  in  favor  of  the  plaintiff  on  the  re- 
port of  a  referee,  and  the  report  has  been  erroneously  set  aside,  and  a  new 
trial  granted,  from  which  action  the  plaintiff  appeals,  the  supreme  ooart  will 
correct  both  errors  at  the  same  time,  in  a  chancery  case:  Orayaon  ▼.  Ouiidf  4 
CaL  125.  If  the  commissioner  to  whom  a  case  has  been  referred  to  tkke  an 
account  commits  an  error  at  the  threshold  which  unsettles  the  account^  tiie 
court  is  not  bound  to  go  over  the  account  and  correct  the  error,  but  m&y  set 
aside  the  report  and  again  refer  the  case:  Hidden  v.  Jordan,  32  CaL  397. 

36.  lasuflBcient  Groands  for  Appeal— The  supreme  court  will  not  re- 
view a  judgment  entered  on  the  report  of  a  referee,  if  no  objection  was  zoade 
to  it  in  the  court  below:  Porter  v.  Barling,  2  CaL  72L  So,  where  the  testi- 
mony is  conflicting,  the  supreme  court  will  not  disturb  the  findings:  J£uUer 
V.  Bogga,  25  CaL  179.  Nor  will  it  review  the  findings  to  ascertain  whether 
they  are  contrary  to  the  evidence  except  on  appeal  from  an  order  denying  a 
new  trial:  Peck  v.  Vandenberg,  30  CaL  11.  An  order  setting  aside  a  report  of 
a  referee  appointed  to  take  an  account  is  merely  interlocutory,  and  not  sab- 
ject  to  appeal  before  judgment:  Johnston  v.  Dopkins,  6  CaL  83.  So  of  an 
order  setting  aside  a  finding  in  a  divorce  case,  and  sending  the  case  back  to 
the  referee  for  further  testimony:  Baker  v.  Baker,  10  Cal.  528.  It  seems 
that  a  stay  of  proceedings  granted  on  an  appeal  from  an  order  of  reference  is 
proper:  Smith  v.  Pokick,  2  CaL  94. 

37.  May  be  Set  Aside. — Judgment  is  entered  upon  the  report  of  m  ref- 
eree as  matter  of  course,  and  the  only  mode  of  taking  advantage  of  it  is  by 
moving  to  set  it  aside,  as  on  motion  for  a  new  trial:  Headley  v.  Reed,  2  CaL 
322;  Sloan  v.  Smith,  3  CaL  406.  After  rendition  of  judgment,  the  court  may 
award  a  new  trial,  and  set  aside  the  report  for  any  reason  that  would  be  suf- 
ficient to  set  aside  the  report  of  any  arbitrator:  Sloan  v.  Smith,  3  CaL  406; 
Headley  v.  Beed,  2  CaL  322.  The  provisions  of  the  practice  act  relating  to 
new  trials  are  general,  and  vest  in  courts  the  same  power  in  cases  tried  by  a 
referee  as  in  other  cases:  Cappe  v.  Brizzolara,  19  CaL  607.  But  those  pro- 
visions only  apply  in  case  of  the  trial  of  an  issue  raised  by  the  pleadings;  aa 
to  collateral  matters  referred,  no  motion  for  new  trial  is  necessary:  Harris  v. 
S,  F.  8.  R.  Co,,  41  Id.  393. 


CHAPTER  VI. 

EXOEPnONS. 

1.  An  exception  is  an  objection,  nsnally  made  daring  the 
trial  of  a  cause,  and  which  would  not  appear  of  record  in  the 
case  unless  so  taken.  It  is  always  interposed  upon  the  theory 
that  some  ruling  had  been  made  by  the  court  which  is  erro- 
neouSi  and  to  which  erroneous  decision  or  ruling  the  party 
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^nakes  an  objection.  Snch  exception  is  either  noted  by  the 
clerk  of  the  court,  or  the  official  reporter,  if  there  be  one, 
or  in  the  judge's  miuutes,  or  what  is  more  usual,  and  in- 
deed the  better  practice,  it  is  briefly  written  out  by  the 
attorney  objecting  at  the  time,  and  then  corrected  and 
signed  by  the  court,  and  thus  becomes  a  bill  of  exception, 
on  which  the  party  may  appeal  to  the  supreme  court  with- 
out further  assignment  of  errors:  See  Gal.  Code  G.P., 
sec.  646. 

2.  An  exception,  to  secure  a  reversal  of  the  decision,  must 
go  to  some  yital  point,  something  material;  not  to  a  mere 
slight  or  trifling  error.  It  is  not  every  error  which  will  be 
reviewed  by  an  appellate  court.  The  exception  should  state 
the  point  with  clearness,  so  that  there  can  be  no  question  in 
the  higher  courts  relative  to  what  the  question  is.  No  particu- 
lar form  is  necessary  to  be  adopted.  Any  language,  written 
even  in  a  very  informal  manner,  if  it  points  out  the  alleged 
error  with  clearness,  is  good.  No  specific  rule  can  be  laid 
down  to  govern  each  case,  but  one  thing  should  always  be 
the  rule:  an  objection  should  not  be  interposed  at  random, 
with  the  hope  merely  of  saving  a  point  not  then  in  sight. 

3.  An  exception  is  taken  at  the  trial  to  a  decision  upon  a 
matter  of  law,  whether  such  trial  be  by  jury,  court,  or 
referees,  and  whether  the  decision  be  made  during  the 
formation  of  a  jury,  or  in  the  admission  of  evidence,  or  in 
the  charge  to  a  jury,  or  at  any  other  time,  from  the  calling 
of  the  action  for  trial  to  the  rendering  of  the  verdict  or  de- 
cision :  Qnivey  v.  Gambert,  32  Cal.  304.  The  verdict  of  the 
jury,  the  final  decision  in  an  action  or  proceeding,  an  inter- 
locutory order  or  decision  finally  determining  the  rights  of 
the  parties,  or  some  of  them,  an  order  or  decision  from 
which  an  appeal  may  be  taken,  an  order  sustaining  or  over- 
ruUng  a  demurrer,  allowing  or  refusing  an  amendment  to  a 
pleading,  striking  out  a  pleading  or  portion  thereof,  refusing 
ft  continuance,  an  order  made  upon  ex  parte  application^ 
and  an  order  or  decision  made  in  the  absence  of  a  party, 
are  deemed  to  have  been  excepted  to:  Cal.  Code  C.  P.,  sec. 
647.  The  sole  object  of  a  bill  of  exceptions  is  to  make  a 
record  of  the  special  action  of  the  court  of  what  is  not 
record  by  the  general  law :  Parsons  v.  Davis,  3  Ind.  425. 
And  it  is  not  necessary  to  embody  therein  any  matter  of 
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record:  Johnson  v.  Sefpnlveda^  5  Id.  149.  But  documents 
and  affidavits,  to  be  reviewed  by  the  appellate  court,  mnst 
be  embodied  in  a  bill  of  exceptions  or  record:  Gates  t. 
Buckingham,  4  Cal.  286.  So  of  affidavits  as  to  the  incom- 
petency of  a  juror:  People  v.  Stoneci/ei',  6  Id.  411. 

4.  Where  the  record  on  appeal  did  not  contain  the  whole 
judgment-roll,  and  the  absent  portions  were  not  presented 
in  a  bill  of  exceptions  or  statement  on  appeal,  no  questions 
arising  on  matters  contained  in  such  absent  portions  can  be 
made  an  appeal :  Hastings  v.  Cunningham,  35  Cal.  549.  But 
where  the  bill  of  exceptions  appears  upon  its  face  to  have 
been  regularly  taken,  the  court  cannot  presume  against  the 
record:  United  States  v.  Hodge,  6  How.  U.  S.  279.  Nor 
will  it  sustain  mere  technical  exceptions  taken  in  the  course 
of  the  trial,  where  the  judgment  seems  right  on  the  merits, 
unless  compelled  by  law  so  to  do :  English  v.  Johnson,  17 
Cal.  107. 

5.  If  there  is  a  technical  variance  between  the  evidence 
and  finding  of  facts  and  the  pleading,  and  no  objection  is 
made  on  that  ground  in  the  court  below,  but  the  objection 
is  taken  for  the  first  time  in  the  appellate  court,  the  judg- 
ment will  not  be  reversed  by  reason  of  such  variance :  Dike- 
man  V.  Norrisy  36  Cal.  94.  So,  likewise,  on  the  ground  of 
variance  between  pleadings  and  proof,  or  of  admission  of 
evidence  not  within  the  issue :  Com.  Bank  of  Rochester  v. 
Shuart,  46  Barb.  371;  'Allen  v.  il/erc.  Mut.  Ins.  Co.,  Id.  642; 
or  in  respect  of  a  defect  of  the  evidence  produced:  Coltodl 
V.  Lawrence,  24  How.  Pr.  324;  or  of  defects  in  the  pleadings 
themselves:  Simmons  v.  Sisson,  26  N.  T.  264;  Ashley  \. 
Marshall,  29  N.  Y.  494;  or  of  an  erroneous  admission  or 
assumption  of  the  existence  of  matters  not  proved  in  fact: 
People  V.  Third  Av.  B.  B.,  30  How.  Pr.  121;  Paige  v.  laz- 
ackerly,  36  Barb.  392;  McDonald  v.  Christie,  42  Barb.  36. 

6.  Where  the  transcript  contained,  together  with  the 
judgment-roll,  a  copy  of  an  order,  certified  to  by  the  clerk, 
sustaining  a  demurrer  to  a  replication,  and  there  was  no 
statement  or  bill  of  exceptions:  Held,  that  the  appellate 
court  could  not  review  the  action  of  the  court  below  upon 
the  demurrer:  Bostvnck  v.  McCorkie,  22  Cal.  669.  A  party 
may  take  his  bill  of  exceptions  to  the  admission  or  exclu- 
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sion  of  testimony,  or  to  the  rulings  of  the  judge  on  points 
of  law,  and  it  shall  not  be  necessary  to  embody  in  such  bill 
anything  more  than  sufficient  facts  to  show  the  point  and 
pertinency  of  the  exception  taken;  the  presiding  judge 
shall  sign  the  same,  as  the  truth  of  the  case  may  be,  which 
bill  shall  then  become  a  part  of  the  record;  and  it  shall 
only  be  necessary  to  bring  to  the  supreme  court  a^transcript 
of  the  pleadings  and  the  judgment,  and  the  bill  or  bills  of 
exception  so  taken.  A  bill  of  exceptions  must  be  reduced 
to  writing,  and  settled  by  the  judge  within  the  time  pre- 
scribed by  sec.  650,  Cal.  Code  C.  P. 

7.  The  supreme  coart  notices  only  the  errors  committed 
against  the  appellant,  not  those  committed  against  the  suc- 
cessful party:  Frank  v.  Doane,  15  Cal.  304.  Exceptions 
taken  by  the  prevailing  party  are  not  available  to  his  adver- 
sary, unless  there  be  a  cross-appeal :  Beach  v.  Cooke,  28  N. 
T.  508;  Dougherty  v.  Henarie,  47  Cal.  13.  Where  the  re- 
spondent takes  no  appeal — at  least  where  he  files  no  trans- 
cript and  assigns  no  errors,  the  judgment  will  not  be  re- 
versed at  his  instance :  Travers  v.  Crane,  15  Cal.  12.  It  has 
been  the  practice  of  the  supreme  court  to  examine  the  case 
only  upon  the  errors  assigned  by  the  appellant,  and  not  to 
look  into  the  exceptions  taken  by  respondent:  Jackson  v. 
Feathei*  River  Water  Co.,  14  Cal.  18;  Poppe  v.  Aihearn,  42 
Cal.  607.  The  party  alleging  error  on  appeal  must  make  it 
affirmatively  appear :  Joddy.  Winants,  36  Cal.  129;  as  the 
court  will  not  consider  on  appeal  rulings  to  which  no  ex- 
ception was  taken  in  the  court  below:  Keeran  v.  Gr^ih,  34 
Cal.  581;  Ligktner  v.  Menzell,  35  Id.  452.  If  parties  choose 
to  submit  to  rulings  without  taking  exceptions,  they  cannot 
afterwards  question  them  here:  Frink  v.  AUip,  49  Cal.  105. 
And  the  exception  when  taken  must  be  specific,  and  must 
point  out  the  exact  nature  and  extent  of  the  objection  relied 
on,  to  be  available  for  a  review.  But  where  the  ruling  is  in 
general  terms,  a  general  exception  may  suffice:  44  Barb.  42; 
43  Id.  622;  Collyery.  Collins,  17  Abb.  Pr.  467.  A  mere 
rescript  of  the  testimony  by  question  and  answer,  with  the 
objections  taken  and  the  rulings  thereon,  will  not  be  con- 
sidered: Caldwell  v.  Parks,  50  Cal.  502;  see,  also,  People  v. 
Getty,  49  Id.  584;  Cal.  Code  C.  P.,  sec.  648. 
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EBBOB  IN  LAW. 

8.  For  error  in  law,  excepted  to,  an  appeal  lies  without 
motion  for  a  new  trial:  Seed  v.  Gaahii-ie^  13  Cal.  53.  So, 
the  granting  a  nonsuit  on  the  facts  is  a  question  of  law, 
and  may  be  reviewed  on  appeal  without  motion  for  new 
trial:  Cravens  v.  Dewey,  13  Cal.  42;  Daret  v.  Eysh,  14  Id. 
83.  When  errors  of  law  are  relied  upon  as  errors  on  appeal, 
the  particular  errors  must  be  pointed  out  by  the  counsel; 
otherwise  they  will  be  disregarded,  unless  they  plainly  ap- 
pear from  the  transcript  on  appeal:  Sanchez  v.  McMaJum^  35 
Oal.  218;  see  post,  note  16.  See,  as  to  positive  waiver  of 
objection,  on  the  ground  of  error  of  law  committed  at  the 
trial,  unless  the  exception  be  taken  to  it  at  the  time :  J/c- 
Cartney  v.  FUz-Henry,  16  Cal.  186;  Lightner  v.  MenzeU,  35 
Id.  452;  King  v.  Meyer,  Id.  646;  Henry  v.  S.  P.  R.  It.  Co.y 
50  Id.  176;  Barloto  v.  Scott,  24  N.  T.  40;  Pollen  y.  Leroy,  10 
Bosw.  38;  Enos  v.  Mgenbrodt,  32  N.  T.  444.  Error  in  law, 
occurring  at  a  trial,  may  be  reviewed  upon  a  bill  of  excep- 
tions, as  well  as  upon  a  motion  for  a  new  trial:  WaUy.  Pres^ 
ton,  25  Cal.  61.  But  an  order  striking  out  a  statement  on 
motion  for  new  trial  cannot  be  brought  before  the  supreme 
court  for  review  by  a  bill  of  exceptions :  Quivey  v.  Gatnbert^ 
32  Id.  304.  But  see  Cal.  Code  C.  P.  sec.  651,  and  Lucas  v. 
T/ie  City  of  MarysvUle,  44  Cal.  212.  On  appeal  by  a  plaint- 
iff from  an  order  overruling  a  motion  for  a  new  trial  made 
by  him  on  the  ground  of  insufficiency  of  the  evidence  to 
justify  the  verdict,  an  exception  taken  by  defendant  on  the 
trial  to  the  competency  of  a  witness  who  testified  for  plaint- 
iff will  not  be  considered:  Pierce  v.  Jackson,  21  Id.  636. 

9.  The  objection  that  the  judgment  is  not  authorized  by 
the  pleadings  may  be  taken  on  an  appeal  from  the  judgment- 
roll  alone.  The  fact  that  a  motion  for  a  new  trial  was  made, 
which  did  not  state  this  as  one  of  the  grounds,  does  not 
operate  as  a  waiver  of  the  objection :  PiUnam  v.  Lamphier^ 
36  Cal.  151.  This  court  can  notice  a  material  and  incurable 
defect  in  the  pleadings  and  verdict,  as  they  are  represented 
in  the  record  to  have  existed  in  the  court  below,  although 
such  defect  is  not  noticed  in  the  bill  of  exceptions,  nor  sug- 
gested by  the  counsel  in  argument  here:  Garland  v.  Davis, 
4  How.  U.  S.  131. 
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10.  Where  the  conrt  below  tries  the  cause  without  a  jury, 
the  proper  mode  of  reserviug  questions  of  law  is  to  ask  the 
court  to  decide  them,  and  note  the  refusal  in  a  bill  of  excep- 
tions: Griswold  v.  Sharp,  2  Cal.  17;  Lucas  v.  San  Francisco, 
28  Id.  691.  Where  plaintiffs,  having  excepted  to  the  ruling 
of  the  court  excluding  certain  evidence,  take,  in  conse- 
quence of  such  ruling,  a  nonsuit  with  leave  to  move  to  set 
aside,  they  do  not  waive  any  of  their  rights  as  to  the  excep- 
tions taken.  Objections  to  the  introduction  of  evidence 
confined  on  appeal  to  the  grounds  taken  below :  Natoma  W, 
and  M.  Co,  v.  Clarkin,  14  Id.  549;  King  v.  Meyer,  35  Id.  646. 

EXCEPTIONS  TO  EVIDENCE. 

11.  AdmiBsioa  of  Evidence. — ^A  biU  of  exceptions  which  Bays  that  the 
paper  was  offered  in  evidence  does  not  show  that  the  paper  was  read  in  evi- 
dence: Pagt  V.  0*Brien,  36  CaL  559.  An  objection  to  the  sufficiency  of 
evidence  should  be  made  at  the  time  the  same  is  offered  to  be  introduced,  so 
that  a  party  may  have  the  opportunity  of  supplying  the  necessary  evidence: 
Goodale  v.  Wtat,  5  CaL  339;  MoU  v.  Smith,  16  Cal.  533;  Hoxit  v.  AUen,  38 
K.  Y.  175.  An  exception  must  be  made,  or  the  objection  is  waived,  and  can- 
not afterwards  be  raised:  C astro  y,  0111,  5  CaL  42;  Letter  v.  Putney ,  7  Id.  423. 
Objections  to  the  introduction  of  evidence  must  be  taken  on  the  trial  below; 
they  cannot  be  taken  for  the  first  time  in  the  appellate  court:  Covillaud  v. 
Tanner,  7  CaL  38;  Fontain  v.  PeUee,  38  N.  Y.  184y  Laher  v.  Cooper,  7  WalL 
U.  S.  565.  Objections  to  a  deposition  cannot  be  made,  unless  taken  when  it 
ia  offered  in  evidence:  Jones  v.  Love,  9  CaL  70;  Hohbs  v.  Duff,  43  Id.  485. 

12.  Docnmentary  Evidence. —An  exception  to  the  admissibility  of  a 
deed  in  evidence  must  be  taken  on  the  trial  of  the  cause,  at  nisi  prius.  The 
point  cannot  be  considered  on  appeal:  Pearson  v.  Snodgrass,  5  CaL  478;  PoS' 
ten  V.  Basselte,  Id.  467.  A  statement  in  a  bill  of  exceptions  that  the  plaintiff 
offered  in  evidence  a  deed  to  him  and  others,  conveying  the  demanded 
premises  to  the  parties  therein  named,  according  to  their  respective  interests, 
does  not  show  whether  the  deed  conveyed  the  land  to  the  parties  as  tenants 
in  commoner  in  severalty:  Page   v.  O'Brien,  36  CaL  559. 

13.  Irrelerant  Testimony.— If  in  a  trial  before  the  court,  without  a 
jury,  irrelevant  testimony  is  received,  with  the  understanding  that  it  is  not 
to  be  considered  by  the  court  unless  other  testimony  is  afterwards  introduced 
making  it  relevant,  and  such  testimony  is  not  afterwards  introduced,  the  pre- 
mimption  will  be  that  the  court  discarded  the  evidence  in  rendering  judg- 
ment, and  the  error  is  without  consequence:  Jones  v.  Morse,  36  CaL  205.  A 
conditional  exception  to  evidence,  subject  to  a  future  decision,  must  be  re- 
peated positively  after  decision  made:  Bihin  v.  Bihin,  17  Abb.  Pr.  19.  Ex- 
ception is  nullified  where  the  defect  excepted  to  is  supplied  during  the  trial: 
Cronnse  v.  Fitch,  14  Abb.  Pr.  346;  Park  Banky.  Tilton,  15  Id.  384.  A  party 
cannot^  by  consenting  to  admit  evidence  "subject  to  all  legal  exceptions," 
absolve  himself  from  the  necessity  of  taking  exceptions  to  the  relevancy  or 
sufficiency  thereof,  and  devolve  the  responsibility  of  discovering  whatever 
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objections  may  exist  on  the  court  below,  and  after  fishing  for  a  verdict,  fw 
the  first  time  assign  his  objections  in  the  supreme  court:  CoviUavdY.  Tanttert 
7  Cal.  38. 

14.  InsufSciency  of  Bvidence. — The  usual  mode  in  which  error  in  find- 
ings, on  the  ground  of  insufficiency  of  evidence  to  support  them,  is  reached 
on  appeal,  is  by  making  such  insufficiency  a  ground  of  motion  for  a  new 
trial;  but  it  seems  that  under  the  code  the  party  a^i^grieved  may  either  moTe 
for  a  new  trial  on  that  ground,  or  specify  iu  a  bill  of  exceptions  in  what  re- 
spect the  evidence  did  not  justify  the  decision,  and  take  up  the  evidence 
upon  the  point  in  question:  Jones  v.  Shay,  50  Cal.  508;  see  CaL  Code  C.  P., 
sec.  648. 

15.  Proving  Exceptions. — If  the  judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the  party  desiring  the  bill  settled  may 

*  apply  by  petition  to  the  supreme  court  to  prove  the  same.    As  to  the  mode, 
etc.,  see  Cal.  Code  C.  P.,  sec.  652. 

16.  Special  Ezoeption  Necesaary. — ^Where  a  party  objects  to  the  ad- 
mission of  testimony  on  trial,  he  must  state  the  point  of  his  objection  at  the 
time.  General  objection  will  not  do:  People  v.  Apple,  7  CaL  290;  KiUr  v. 
Kiniball,  10  Id.  267;  Martin  v.  Traverg,  12  Id.  245.  The  party  should  Uiy  his 
finger  on  the  point  at  the  time  of  trial,  otherwise  this  court  cannot  review  it: 
Id.;  Sneed  v.  Osborn,  25  Cal.  619.  A  party  is  confined  to  the  objectiona 
raised  upon  the  trial:  WatervUle  Manf.  Co,  v.  BrowUj  9  How.  Pr.  27;  Snath 
V.  Floyd,  18  Barb.  523;  see,  however,  Keyes  v.  Devlin,  3  K  D.  Smith,  518. 
General  objection  is  not  good  unless  the  evidence  objected  to  be  absolutely 
incompetent,  in  which  case  such  general  objection  is  available:  Nightingales, 
Scannel,  18  Cal.  315.  Or  where  the  testimony  could  not,  under  any  poanUe 
circumstances,  have  been  relevant:  Dreux  v.  Domee,  18  CaL  83;  Sneed  v.  0$- 
bom,  25  Cal.  619.  So,  where  error  is  alleged  in  the  exclusion  of  testimony, 
it  must  clearly  appear  on  the  face  of  the  exception  that  the  testimony  was, 
not  that  possibly  it  might  have  been  relevant:  Cohn  v.  Mufford,  15  CaL  50l 
Where  a  defendant's  objection  to  the  admission  of  testimony  on  the  trial  is 
general,  he  cannot  be  permitted  to  make  it  special  for  the  first  time  in  this 
court:  People  v.  Olenn,  10  CaL  32. 

17.  "When  Exception  Lies. — The  comments  of  the  judge  upon  the  evi- 
dence are  not  subject  to  exception:  3  Barb.  31;  Gardner  v.  Barden,  34  N.  Y. 
433.  It  is  questionable  whether  an  exception  lies  to  an  illegal  question  put 
by  a  juror:  Kelly  v.  CommjonweaUh  Ins,  Co,  qf  Penn,,  lOBosw.  82. 

EXCEPTIONS  TO  FINDINGS. 

18.  Defective  Findings. — Defective  findings  should  be  specially  excepted 
to  in  the  court  below:  Troy  v.  Clarke,  30  Cal.  419;  Oretn  v.  Clark,  31  Id. 
691;  Hathaway  v.  Byan,  35  Id.  190;  Logan  v.  Hale,  42  Id.  646;  Ogbum  v. 
Connor,  46  Id.  353;  McClusky  v.  Qerhauser,  2  Nev.  47.  And  the  exceptions 
should  point  out  wherein  the  defect  consists:  Hidden  v.  Jordan,  28  CaL  301. 
But  where  judgment  is  rendered  upon  general  or  special  findings,  and  a  new 
trial  is  moved  for  upon  a  statement  containing  the  evidence,  no  special  excep- 
tions to  presumed  findings,  or  motion  in  the  court  below,  is  necessary:  Stein- 
hack  V.  Krone,  36  Id.  303. 

19.  Form. — NTo  particular  form  of  exception  is  requiredi  but  when  the 
exception  is  to  the  verdict,  or  decision,  upon  the  ground  of  the  inanfiieiency 
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of  the  evidence  to  justify  it,  the  ohjection  must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufEcient.  The  objection  must  be  stated  with 
BO  much  of  the  evidence,  or  other  matter,  as  is  necessary  to  explain  it,  and  no 
more.  Only  the  substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action,  or  proceeding,  may  be  copied,  or  the 
■ubetance  thereof  stated,  or  a  reference  thereto,  sufficient  to  identify  them, 
may  be  made:  Cal.  Code  C.  P.,  sec.  646. 

20.  Time  of  Filing  Ezceptiona.— As  to  time  of  filing  exceptions  to 
findings,  and  serving  of  notice,  see  Cal.  Code  C.  P.,  sees.  649,  650,  651;  see, 
also,  Oay  v.  Motts,  34  Cal.  125. 

21.  Want  of  Findings. — If  there  be  a  material  fact,  in  respect  to  which 
the  findings  are  silent,  the  party  aggrieved  may  except  to  them  by  pointing 
out  the  particular  defect  or  omission  complained  of,  and  if  the  court  refuse  to 
correct  them  the  remedy  is  by  appeaL  But  if,  on  any  material  fact,  the 
conrt  finds  contrary  to  or  without  sufficient  evidence,  this  is  ground  for  a  new 
trial  only:  Hathaway  v.  Ryan^  35  Cal.  188;  see  Mulcahyv.  OlazieTf  51  Id.  626. 
Where  the  findings  are  contrary  to  or  unsupported  by  the  evidence,  the  only 
proper  proceeding  to  correct  them  is  a  motion  for  a  new  trial,  and  not  an  ex- 
ception to  the  findings:  Hidden  v.  Jordan^  28  Cal.  304;  Cowing  v.  Bogers,  34 
CaL  648;  Hice  v.  Inskeept  Id.  224.  In  case  of  a  want  of  findings,  objection 
cannot  be  taken  unless  a  finding  was  asked  for  and  the  court  omitted  or  re- 
fused the  same,  and  exception  was  taken  to  such  omission  or  refusal:  Lticaa 
V.  San  Francisco,  28  Cal.  591 ;  Hidden  v.  Jordan,  Id.  301.  As  to  how  find- 
ings of  fact  may  be  waived,  see  CaL  Code  C.  P.,  sec.  634. 

22.  When  Necessary. — Exceptions  need  not  be  taken  where  the  facts 
found  do  not  warrant  the  judgment,  or  where  they  are  inconsistent  with  the 
judgment:  Lucas  y.  San  Francisco,  28  Cal.  591.  The  office  of  exceptions  to 
findings  is  to  supply  the  want  of  findings  where,  upon  any  of  the  issues,  the 
facta  are  insufficiently  found,  or  not  found  at  all:  Cowing  v.  Rogers,  34  Cal. 
64S.  A  general  exception  to  finding  of  mixed  questions  of  law  and  fact  does 
not  raise  the  question  whether  the  fact  found  is  sustained  by  the  evidence : 
People  V.  Albright,  14  Abb.  Pr.  305.  It  is  not  necessary  to  take  exceptions 
to  the  findings  if  the  appellant  attacks  only  the  conclusions  of  law  drawn 
from  the  facts  found:  Solomon  v.  Reese,  34  Cal.  28;  Oay  v.  Moss,  Id.  125; 
Tomiinson  v.  Mayor  qf  New  York,  23  How.  Pr.  452;  Rogers  v.  Beard,  20 
How.  Pr.  98. 

EXCEPTIONS  TO   INSTBUOTIONS. 

23.  Exception  Must  be  Taken — Appellant  cannot  avail  himself  of 
error  in  the  court  below,  in  instructing  the  jury  or  in  modifying  instructions 
asked,  unless  he  excepts  in  the  court  below:  LigJUner  v.  Menzell,  35  Cal.  452. 
A  party  cannot  take  his  chances  for  a  verdict  on  instructions  given  or  refused, 
without  exceptions  taken,  and  then,  after  verdict,  except  to  the  action  of  the 
court  upon  motion  for  new  trial:  Letter  v.  Putney,  7  CaL  423. 

24.  Exception,  When  Taken.— Exceptions  must  be  taken  at  the  time 
the  decision  is  made,  except  in  the  cases  provided  for  in  sec.  647 :  Cal.  Code 
C.  P.,  sec.  646;  but  the  bill  containing  the  exceptions  may  be  presented  to 
the  judge  for  settlement,  either  at  the  time  the  decision  is  made  or  afterward 
under  sec.  650  Cal.  Code  C.  P.  If  an  exception  to  the  charge  of  the  court  to 
the  juiy  is  taken,  after  the  jury  have  withdrawn  to  consider  of  their  verdict, 
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and  before  the  yerdict  is  rendered,  the  question  of  allowing  or  disallowing  tiie 
exception  rests  in  the  discretion  of  the  conrt,  and,  whether  allowed  or  disal- 
lowed, the  supreme  court  will  not  interfere  with  the  exercise  of  this  discre- 
tion: St.  John  V.  Kidd,  26  Cal.  265.  Whether  sec  646,  Cal.  Code  C.  P.,  has 
changed  the  law  in  this  respect,  quere.  In  Robinson  y.  W.  P,  R.  /Z.  Co.,  48 
Cal.  425,  the  court  say:  '*  Exceptions  to  the  oral  charge  ought  to  point  oat 
the  specific  portions  excepted  to,  and  be  made  at  the  time,  in  order  that  the 
judge  may  have  an  opportunity,  before  the  jury  retires,  to  correct  any  error 
he  may  have  inadvertently  fallen  into  in  the  hurry  and  perplexities  of  the 
trial:"  see,  also.  Brown  v.  'Ken^eid,  50  Id.  131.  If  a  bill  of  exceptions  is  pre* 
sented  for  settlement  more  than  thirty  days  after  the  judgment  is  rendered, 
it  must  show  an  extension  of  time  as  an  excuse  for  delay,  or  the  bill  caimot 
be  considered  by  the  appellate  court,  even  if  settled:  Hlggins  y.  Mahoney^  50 
Cal.  444.  A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions, 
after  as  well  as  before  he  ceases  to  be  such  judge  or  judicial  officer.  If  such 
judge  or  judicial  officer  dies,  is  removed  from  office,  becomes  disqualified,  is 
absent  from  the  state,  or  refuses  to  settle  such  bill  of  exceptions,  or  if  no 
mode  is  provided  by  law  therefor,  it  shall  be  settled  in  such  manner  as  the 
supreme  court  may,  by  its  order  or  rules  direct:  Cal.  Code  C.  P.,  sec  653w 

25.  Must  be  Speoiiic. — Exceptions  to  the  charge  of  a  court  should 
point  out  the  specific  portions  of  the  charge  excepted  to:  Hicks  v.  Coleman^ 
25  Cal.  123;  Coleman  v.  Oilmore,  49  Id.  340.  -A  general  exception  to  a  charge 
to  the  jury  will  not  be  sustained,  if  any  part  of  the  charge  is  correct:  Lincoln 
y.  Chaflin,  7  Wall.  U.  S.  132.  A  general  exception  to  the  whole  charge  will 
not  lay  ground  for  a  review  in  detail.  Even  when  taken  to  "  each  and  every 
ruling,  severally,  separately  and  distinctly,"  held,  in  the  first  case  below 
stated,  that  it  amounts  to  nothing:  Magee  v.  Bcuhjer^  34  N.  Y.  247;  ChatnberUn 
y.  Pratt,  33  N.  Y.  47,  52.  To  an  ambiguous  charge,  the  exception  must  pre- 
sent the  modification  which  will  free  it  from  ambiguity,  or  general  objection 
will  be  untenable:  Springsttad  v.  Lawaon,  23  How.  Pr.  312;  14  Abb.  Pr.  328. 


PART  NINTH. 


JUDGMENTS  AND  DECREES. 


CHAPTER  I. 

JUDGMENT  IN  GENEBAL. 

1.  A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  the  action  or  proceeding:  Cal.  Code  C.  P., 
sec.  677.  Every  definite  sentence  or  decision  of  a  court, 
by  which  the  merits  of  a  cause  are  determined,  although  it 
be  not  technically  a  judgment,  or  the  proceedings  are  not 
capable  of  being  enrolled  so  as  to  constitute  what  is  techni- 
cally called  a  record,  is  a  judgment  within  the  meaning  of 
the  law,  and  as  such  subject  to  the  revisory  jurisdiction  of 
the  appellate  court:  Belly.  Davis,  1  Cal.  138.  It  should 
distinctly  express  what  is  given  or  denied:  14  Yin.  612;  6 
Dane  Ab.  90;  Lawes  on  PI.  669;  Whitaker  v.  Bramson,  2 
Paine,  209.  The  opinion  of  the  judge  on  collateral  matters 
is  no  part  of  the  judgment:  Ward  v.  The  Fashion,  1  Newb. 
41;  nor  his  reasons  given  in  his  findings:  Burke  v.  Table 
Mauniain  Water  Co.,  12  Cal.  403. 

JURISDICTION  OP  COURT. 

2.  If  the  court  has  jurisdiction  of  the  person  of  the  de- 
fendant and  the  subject-matter,  the  judgment  is  good  against 
a  collateral  attack,  however  erroneous  it  may  be :  Moore  v. 
Martin,  38  Cal.  428;  citing  Hahn  v.  Kelly,  34  Cal.  391.  If 
it  appear,  by  the  record  or  otherwise,  that  the  court  never 
had  jurisdiction  over  the  person  of  the  defendant,  the  judg- 
ment will  be  pronounced  a  nullity,  whether  it  comes  directly 
or  collaterally  in  issue,  and  a  sale  of  property  under  it  will 
be  void  also:  McMinnY.  Whelan,  27  Cal.  313;  Whitiodly. 
Barbier,  7  Cal.  54;  Forbes  v.  Hyde,  31  Id.  342.  A  party 
against  whom  a  judgment  has  been  rendered  by  a  court  of 
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general  jurisdiction  will  be  presumed  to  have  been  made  a 
party  to  the  suit  in  some  of  the  ways  provided  by  law,  unless 
the  contrary  appears  affirmatively  by  the  record:  Sharp  v. 
Daugnej/j  33  Cal.  505. 

3.  The  district  Courts  in  California,  by  virtue  of  their 
organization  and  common  law  powers,  have  full  authority, 
except  when  limited  by  the  constitution  or  practice  act,  to 
pronounce  such  judgment  as  the  exigency  of  each  case  shall 
require:  Steioart  v.  Levy,  36  Cal.  159.  Jurisdiction  will 
generally  be  presumed  in  the  case  of  superior  courts;  but 
if  the  want  of  jurisdiction  appears  on  the  face  of  the  record 
of  the  judgment  of  a  superior  court,  the  judgment  is  void, 
and  it  may  be  attacked  in  a  collateral  proceeding:  Forbes  ▼. 
Hyde,  31  Cal.  342;  affirmed  in  Hahnv.  KeUy,  34  Id.  391; 
Drake  v.  Dnvenick,  45  Id.  464;  Coit  v.  Haven,  30  Conn.  190; 
see,  also,  Cal.  Code  C.  P. ,  sec.  1908.  The  true  test  is, 
whether  the  omission  be  of  the  form  or  of  the  substance  of 
the  act  required  to  be  performed.  If  of  the  substance,  then 
the  judgment  is  a  nullity;  if  of  form,  only  an  irregularity: 
Hahn  V.  Kelly,  34  Cal.  391.  The  presumption  in  favor  of  a 
judgment  of  a  court  of  a  general  jurisdiction  is  overthra-wn 
when  the  record  of  the  entire  case  discloses  a  want  of  juris- 
diction: Oray  v.  Halves,  8  Id.  569.  But  this  presumption 
does  not  apply  to  judgments  of  inferior  courts.  In  such 
case,  the  facts  giving  jurisdiction  must  be  shown:  Rotaley 
V.  Howard,  23  Id.  404;  Jolley  v.  FoUz,  34  Id.  326.  The 
jurisdiction  sufficient  to  sustain  a  record  is  jurisdiction 
over  the  cause,  over  the  parties  and  over  the  thing,  when  a 
specific  thing  is  the  subject  of  the  judgment:  Cal.  Code  C. 
P.,  sec.  1917. 

4.  It  is  essential  to  the  validity  of  a  judgment  that  it  be 
rendered  by  a  court  of  competent  jurisdiction,  at  the  time 
and  place,  and  in  the  form  prescribed  by  law:  Wicks  v. 
I/udmg,  9  Cal.  173.  A  judgment  does  not  depend  upon 
the  clerk  performing  his  duty  in  making  up  the  judgment- 
roll,  or  in  preserving  the  papers.  If  the  facts  necessary  to 
give  jurisdiction  to  the  court  exist,  the  judgment  is  good: 
Lick  V.  Stockdale,  18  Id.  219;  Sharp  v.  LumUy,  34  Id.  611; 
Hutchinson  v.  Bours,  13  Id.  50. 
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FINAL  JUDGMENT. 

5.  The  correct  rale  appears  to  be  that  the  words  ''final 
judgment'"  must  be  understood  as  applying  to  all  judg- 
ments and  decrees  which  determine  the  particular  cause, 
aud  that  it  is  not  requisite  that  such  judgment  should  finally 
decide  upon  the  rights  which  are  litigated :  BeU  v.  Davis,  1 
Cal.  138;  Cooley  v.  PaUei'son,  52  Maine,  472;  Sheldon  v.  IVil- 
Hams,  62  Barb.  183;  Klink  v.  Steamer  Ciisaelta,  30  Ga.  504.  So, 
an  order  setting  aside  a  former  judgment  is  a  final  judgment : 
explaining  Loring  v.  Illsley,  1  Cal.  28;  BcUy.  Davis,  Id.  135. 
E?ery  definite  sentence  or  decision  of  a  court  by  which  the 
merits  of  the  case  are  determined  is  a  final  judgment:  Id. 
But  no  question  must  be  reserved:  Belmont  v.  Ponvert,  3 
Bobt.  693.  So,  a  judgment  dismissing  a  suit  in  which  a 
temporary  injunction  had  been  granted  is  a  final  judgment, 
Dowlhig  V.  Polack,  18  Cal.  625,  in  favor  of  the  defendant: 
Leese  v.  Sherwood,  21  Id.  151.  Order,  as  contra -distin- 
guished from  a  final  judgment,  see  Oilmxin  v.  Contra  Costa 
Co.,  8  Cal.  57;  McKinley  v.  Tuttle,  34  Id.  235.  A  judgment 
by  an  equally  divided  court,  affirming  the  judgment  of  the 
court  below,  is  a  determination  as  final  as  if  rendered  by  a 
unanimous  court:  Durant  v.  Essex  Co.,  7  Wall.  XJ.  S.  107. 

6.  The  judgment  or  decree  of  a  court  of  competent  juris- 
diction is  not  only  final  as  to  the  matters  actually  deter- 
mined, but  as  to  every  other  matter  which  the  parties  might 
Lave  litigated  and  had  decided  under  the  pleadings:  Phelan 
V.  Gardener,  43  Cal.  311;  Hairis  v.  Hairis,  36  Barb.  83; 
Clemens  v.  Clemens,  37  N.  T.  59.  So,  a  failure  to  plead  a 
defense  which  the  party  was  bound  to  present,  is  a  waiver 
by  which  the  party  is  concluded :  Dewey  v.  Peck,  33  Iowa, 
242;  Maloniey  v.  Horan,  49  N.  T.  115;  Barwell  v.  Knight, 
51  Barb.  267.  So,  when  a  fact  is  necessarily  found  and  de- 
termined, it  is  final  and  conclusive  between  the  parties,  not 
only  when  the  subject-matter  is  the  same,  but  when  the 
point  comes  incidentally  in  question  in  regard  to  a  different 
matter:  GVay  v.  2?oi/y/ier/?/,  25  Cal.  272;  CapertouY.  Schmidt, 
26  Id.  493;  Oarwood  v.  Garivood,  29  Id.  521.  See,  as  to 
effect  of  a  judgment,  Cal.  Code  C.  P.,  sec.  1908. 

7.  As  to  what  judgments  are  final,  consult,  in  ejectment, 
Smith  V.  Trabiie,  9  Pet.  4.    By  default  on  promissory  notes : 
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Clements  v.  Berry,  11  How.  U.  S.  398.  In  action  on  con- 
tract: JVhitaker  v.  Brarnson,  2  Paine,  209.  The  distinction 
between  a  judgment  which  is  final,  and  one  which  is  de- 
finitive, explained  in  United  States  v.  The  Peggy,  1  Cranch, 
103.  As  to  what  decrees  are  final,  and  when  decrees  be- 
come final,  consult  Jenkins  y.  Eldredge,  1  Woodb.  &  M.  61; 
Porter  v.  United  Stales,  2  Paine,  313.  The  distinction  be- 
tween decrees  which  are  final  and  those  which  are  interlo- 
cutory discussed  in  Chouteau  y.  Rice,  1  Minn.  24;  see,  also, 
Forgay  y.  Conrad,  6  How.  U.  S.  201;  Perkins  y.  -Foumt- 
quet.  Id.  206;  Pidlian  y.  Christian,  Id.  209:  De  Armas  v. 
United  States,  Id.  103.  Although  a  judgment  may  be  final 
with  reference  to  the  court  that  pronounced  it,  and  as  such 
be  the  subject  of  appeal,  yet  it  is  not  necessarily  final  with 
reference  to  the  property  or  rights  affected  so  long  as  it  is 
subject  to  appeal,  and  liable  to  be  reversed:  HUls  y.  Sher^ 
wood,  33  Cal.  474. 

JUDGMENT  MUST  FOLLOW  ALLEGATIONS  AND  PB00F8* 

8.  The  rule  that  judgment  should  be  rendered  in  con- 
formity with  the  allegations  and  proofs  of  the  parties, 
secundum  allegata  et  probata,  is  fundamental  in  the  admin- 
istration of  justice:  Oreen  v.  Covillaud,  10  Cal.  332;  Ibm- 
linson  v.  Monroe,  41  Id.  96;  Christian  College  v.  Hurdley,  49 
Id.  349.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall  have  demanded 
in  his  complaint;  but  in  any  other  case  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue:  Gal.  Code  C.  P.,  sec. 
580;  2  Comst.  506;  6  Seld.  363;  Rome  Exch,  Bk.  y.  Eames, 
1  Keyes,  588;  Wtight  v.  Delafield,  25  N.  T.  266;  reversing 
S.  C,  23  Barb.  498;  Coleman  v.  Sec.  Av.  R.  R.  Co.,  38  N. 
T.  201.  So  of  a  decree  in  equity:  Boone  v.  Chiles,  10  Pet. 
177;  Jackson  v.  Ashion,  11  Id.  229. 

9.  Although  the  distinctions  between  proceedings  at  law 
and  in  equity  have  been  abolished,  yet  it  is  evident  that 
judgments  at  law  and  in  equity  cannot  be  assimilated :  Butler 
y.  Lee,  3  Keyes,  76;  33  How.  Pr.  251;  Towle  v.  Jones,  1 
Bobt.  87;  Mann  v.  FairchiUl,  2  Keyes,  106.  But  affirm- 
ative relief  may  be  granted,  though  not  asked  for  iu  the 
answer:  Cal.  Code  C.  P.,  sec.  666.     So  held  in  an  action 
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for  the  fraadtdent  issue  of  stock,  and  to  adjust  claims  grow- 
ing out  of  the  frauds :  N.  T,  and  N.  E.  R.  B.  Co.  y.  Schuyler, 
34  N.  ¥•  30. 

JOINT  AND   SEVERAL  JUDGMENT. 

10.  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  and  it  may,  when  the  justice  of  the  case  re- 
quires it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves:  Cal.  Code  0.  P.,  sec. 
518,  In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  is  proper:  Id.,  sec.  679.  In 
an  action  against  two  defendants  upon  a  joint  contract, 
plaintiff  may  have  a  several  judgment  against  one  defend- 
ant who  has  been  served,  even  if  the  other  defendant  has 
not  been  served;  nor  is  it  vitiated  as  to  the  defendant  served, 
by  the  fact  that  it  is  in  form  entered  up  against  both :  JS^elly 
V.  Bandini,  60  Oal.  630;  see,  also,  Cal.  Code  C.  P.,  sec. 
414.  In  an  action  against  defendants  jointly  and  not  sev- 
erally liable,  where  a  portion  only  of  the  parties  are  served 
with  process,  the  clerk  cannot,  on  the  application  of  plaint- 
iff, enter  judgment  upon  default  against  parties  served  only. 
A  judgment  so  entered  is  void :  Kelly  v.  Austin,  17  Cal  664. 
The  proper  course  in  such  a  case  is  to  enter  judgment 
against  all  the  defendants,  but  so  as  to  be  enforced  against 
the  joint  property  of  all  and  the  separate  property  of  those 
served:  Id.;  Ourry  v.  Boundtree,  61  Id.  184;  see,  also,  Brady 
V.  Beynolds,  13  Cal.  31;  People  v.  Frisbie,  18  Id.  402.  Where 
the  liability  is  joint  or  several,  the  clerk  may  enter  default 
and  judgment  against  those  served,  whether  all  are  served 
or  not:  See  Cal.  Code.  C.  P.,  sees.  414  and  686,  subd.  1. 
The  entry  of  judgment  by  the  clerk  is  of  course  confined  to 
actions  arising  upon  contract  for  the  recovery  of  money  or 
damages  only:  Id.,  sec.  686.  When  a  judgment  has  been 
recovered  against  one  or  more  joint-debtors  by  proceeding 
as  provided  in  section  414,  the  others  who  were  not  origin- 
ally served  and  did  not  appear,  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  judgment:  Id. 
989;  see,  also,  Sneath  v.  Griffith,  48  Cal.  438;  Tay  v.  Hawley, 
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89  Id.  93.  Where  there  is  an  appearance  by  both  defend- 
ants, judgment  should  be  against  both:  Ftake  v.  Canon,  33 
HI.  518. 

11.  The  statute  authorizes  the  entry  of  judgment  against 
the  joint  property  of  the  defendants,  where  two  or  more 
persons,  associated  in  any  business,  transact  such  business 
under  a  common  name  by  which  they  are  sued,  and  one  or 
more,  but  not  all  of  the  associates,  were  served  with  pro- 
cess: Cal.  Code  G.  P.,  sec.  388.  The  statute  has  herein 
changed  the  common  law  rule,  which  is  that  in  an  action 
upon  a  joint  contract  the  plaintiff  must  recover  against  all 
or  none:  People  v.  M'tabie,  18  Cal.  402;  Leims  v.  Clarkin,  Id. 
399;  cited  in  Tay  v.  Hawley,  S9  Id.  93.  See,  as  to  common 
law  rule,  Milne  v.  Huber,  3  McLean,  212;  Barton  v.  Petii^  7 
Cranch,  194;  Conner  v.  Cochill,  4  Cranch  C.  Ct.  3. 

ENTEBING  JUDGMENT. 

12.  The  clerk  shall  keep  with  the  records  of  the  court,  a 
book  to  be  called  the  ''judgment  book,"  in  which  judgments 
must  be  entered:  Cal.  Code  C.  P.,  sec.  668.  It  is  not  nec- 
essary for  the  clerk,  in  entering  up  a  judgment,  to  insert 
therein  recitals  of  his  exposition  of  the  preceding  facts: 
Leese  v.  Clark,  28  Cal.  33;  Green  v.  Sioift,  50  Id.  466.  The 
recitals  in  a  judgment  are  prima  fa/cie  evidence  only  of  the 
facts:  Id.;  Hahn  v.  KeUy,  34  Cal.  391.  So,  the  recital  of 
the  service  of  summons  is  conclusive  of  the  fact:  Sharp  v. 
Lumley,  34  Cal.  611. 

13.  Where  the  supreme  court  reverses  the  judgment  of  a 
district  court,  and  directs  the  entry  of  final  judgment,  such 
judgment  can  be  entered  by  the  clerk  of  the  district  court 
in  vacation :  McMillan  v.  Richards,  12  Cal.  467.  So,  an  ac- 
tion tried  by  the  court  without  a  jury  may  be  entered  in  va- 
cation: People  V.  Jones,  20  Cal.  50;  Cal.  Code  0.  P.,  sec.  78. 
As  to  acts  necessary,  see  Casement  v.  Binggoldy  28  Cal.  335. 
A  judgment  is  not  a  nullity  because  entered  before  excep- 
tions to  the  findings  are  overruled  and  additional  findiugs 
filed:  Haley  v.  Amesioy,  44  Id.  135.  When  a  demurrer  to 
the  complaint  is  sustained,  and  the  plaintiff's  application  to 
amend  his  complaint  is  denied,  it  is  the  duty  of  the  olerl:, 
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without  any  further  direction,  to  enter  the  appropriate  judg- 
ment: Gallardo  v.  JBecd,  49  Id.  346. 

14.  A  judgment  may  be  amended  nunc  pro  tunc,  either 
before  or  after  the  term  has  expired :  Moi-rison  v.  Dapman,  3 
Cal.  256;  Swain  v.  Naglee,  19  Id.  127;  Branger  v.  Chevalier, 
9  Cal.  172;  Hegder  v.  HencJceU,  27  Id.  491;  Mountain  v.  Bow- 
land,  30  Ga.  929.  Where,  after  the  death  of  the  appellants, 
the  appellate  court,  not  being  aware  of  the  death,  render  a 
judgment  of  affirmance,  upon  a  subsequent  suggestion  of 
the  fact,  the  judgment  will  be  vacated,  and  a  judgment  of 
affirmance  rendered  as  of  a  day  previous  to  the  death,  nunc 
pro  tunc:  Black  v.  Shaw,  20  Cal.  68;  see  Cal.  Code  C.  P., 
sec.  669,  which  provides  that  if  a  party  die  after  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment,  the 
court  may  nevertheless  render  judgment  thereon. 

16.  Clerical  errors  and  misprisions  may  be  corrected  nunc 
pro  tunc:  Hegder  v.  Henckdl,  27  Cal.  491;  see  Castro  v. 
Bichardson,  25  Id.  49.  The  judgment  against  an  adminis- 
trator, though  in  the  form  of  a  common  money  judgment 
by  default,  is  valid,  its  only  effect  being  to  establish  the 
validity  of  the  claim :  Chase  v.  Swain,  Administrator,  9  Cal. 
130.  A  court  may,  at  any  time,  render  or  amend  a  judg- 
ment, nunc  pro  tunc,  when  the  record  discloses  that  the 
entry  on  the  minutes  does  not  correctly  give  what  was  the 
judgment  of  the  Court:  Morrison,  Administrator  of  Bamirez 
V.  Dapman,  3  Cal.  266.  But  an  alteration  of  a  judgment  by 
the  court  without  notice,  so  as  to  include  a  party  not  served 
with  process,  if  not  void,  is  voidable,  at  the  election  of  the 
party:  Chester  v.  Miller,  13  Cal.  661;  Womack  v.  Sanford, 
37  Ala.  446. 

16.  The  court  may  amend  the  judgment  by  inserting  a 
clause  showing  who  are  personally  liable  for  the  debt: 
Leviston  v.  Swan,  33  Cal.  480.  The  rule  that  a  court  has 
no  power  over  its  own  judgments  upon  the  expiration  of 
the  term  has  no  application,  except  to  final  judgments,  nor 
while  the  proceedings  are  in  fieri:  Hastings  v.  Cunningham, 
36  Cal.  649.  But  where  a  judgment  is  rendered,  and  an 
appeal  taken  to  this  court,  the  court  below  loses  control 
over  the  judgment,  and  an  order  amending  the  judgment  is 
erroneous:  Bryan  v.  Berry,  8  Cal.  136. 
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JUDGMENT  BOLL. 

17.  Answer  Stricken  Out — An  answer,  notwithstanding  an  order  to 
strike  it  out»  is  still  entitled  to  its  place  in  the  judgment  roll:  Abbott  ▼.  Jhitg- 
Uus,  28  CaL  295.  An  affidavit  npon  which  to  base  a  motion  to  strike  out  an 
answer,  and  notice  of  snch  motion,  and  affidavit  of  its  service^  constitate  no 
part  of  the  judgment-roll:  IHnUck  v.  Campbell,  31  CaL  238. 

18.  Bill  of  Ezceptioas — ^A  bill  of  exceptions  made  during  the  prograa 
of  a  trial  should  be  annexed  to  the  judgment  roll:  More  v.  Del  Valk,  28 
CaL  170. 

19.  Order  Overruling  Demurrer. — Until  the  amendment  to  the  two 
hundred  and  third  section  of  the  practice  act,  the  judgment  roll  was  not 
required  to  contain  the  order  sustaining  or  overruling  a  demurrer:  Ahadk  t. 
Carrillo,  32  CaL  172.  An  order  submitting  a  demurrer,  where  it  is  taken 
imder  advisement,  forms  no  part  of  the  judgment  roU:  Ander«m  t.  Fidi,  36 
CaL  625. 

20.  "Wliat  ConstituteB. — ^Immediately  after  entering  the  judgment^  the 
clerk  shall  attach  together  and  file  the  following  papers,  which  shall  consti- 
tute the  judgment  roll:  First,  in  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons,  with  the  affidavit  or  proof  of  service,  and  the  com- 
plaint, with  a  memorandum  indorsed  thereon,  that  the  default  of  the  defend- 
ant in  not  answering  was  entered,  and  a  copy  of  the  judgment;  Second,  In 
aU  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or  finding  of 
the  court,  or  referee,  all  bills  of  exceptions  taken  and  filed,  and  a  copy  of 
any  order  made  on  demurrer,  or  relating  to  a  change  of  parties,  and  a  copy 
of  the  judgment.  If  there  are  two  or  more  defendants  in  the  action,  and  sny 
one  of  them  has  allowed  judgment  to  pass  against  him  by  default,  the  sum- 
mons, with  proof  of  its  service  upon  such  defendant,  must  also  be  added  to 
the  other  papers  mentioned  in  this  subdivision:  Cal.  Code  C.  P.,  sec.  670. 
An  interlocutory  judgment  is  properly  a  part  of  the  judgment  roll:  Pcxkard 
Y,  Bird,  40  CaL  382.  If  the  clerk  neglects  to  make  up  the  judgment  roll,  it 
does  not  vitiate  the  judgment  nor  the  proceedings  under  it:  Sharp  v.  Lwnky, 
34  CaL  611;  Lickv,  Stoekdale,  18  CaL  219;  Sharp  v.  Daughney,  33  CaL  505- 

Jfo.  1016. 

Certyieate  to  JudgTnent  RolL 
[TrrLK.] 

I,  the  undersigned,  County  Clerk  of  the County  of 

,  State  of  California,  and  ex  officio  Clerk  of  the  Dis- 
trict Court  of  the Judicial  Disfcrict  of  said  State,  in 

and  for  said County,  do  hereby  certify  the  foregoing 

to  be  a  true  copy  of  the  judgment  entered  in  the  above- 
entitled  action,  and  recorded  in  Judgment  Book of 

said  Court,  at  page And  I  further  certify  that  tbe 

foregoing  papers,  hereto  annexed,  constitute  the  judgment 
roll  in  said  action. 
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Witness  my  hand  and  the  seal  o{  said  District  Court,  this 

day  of ,  187.. 

,  CZe9*i. 

By ,  Deptdy  Clerk, 

BOCEETING  JX7DGMENT. 

21.  Immediately  after  filing  a  judgment  roll,  the  clerk 
shall  make  the  proper  entries  of  the  judgment  under  appro- 
priate heads  in  the  docket  kept  by  him :  Gal.  Code  C.  P», 
sec.  671.  If  the  judgment  be  for  the  recovery  of  money  or 
damages,  the  amount  shall  be  stated  in  the  docket  under 
the  head  of  judgment;  if  the  judgment  be  for  any  other 
relief,  a  memorandum  of  the  general  character  of  the  relief 
granted  shall  be  stated.  The  names  of  the  defendants  shall 
be  entered  in  the  docket  in  alphabetical  order:  Id.  sec.  672. 

22.  The  docket  is  a  book  which  the  clerk  shall  keep  in 
his  office,  with  each  page  divided  into  eight  columns,  and 
headed  as  follows:  judgment-debtors;  judgment-creditors; 
judgment;  time  of  entry;  where  entered  in  judgment-book; 
appeals,  when  taken;  judgment  of  appellate  court;  satisfac- 
tion of  judgment,  when  entered:  Cal.  Code  C.  P.,  sec.  672. 
The  docketing  of  a  judgment  imparts  constructive  notice 
of  the  lien  of  the  judgment  on  the  real  estate  of  the  judg 
ment-debtor  to  strangers  to  the  judgment:  Page  v.  Sogers, 
31  Cal.  293.  It  shall  be  open  at  all  times  during  office 
hours  for  the  inspection  o^  the  public  without  charge:  Cal. 
Code  C.  P.,  sec.  673. 

23.  The  judgment-debtor  cannot  set  up  errors  in  docket- 
ing the  judgment  as  destroying  its  lien,  when  the  property 
has  been  sold  on  execution,  under  the  judgment;  if  the 
property  sold  is  his,  the  levy  operated  as  a  lien;  if  not,  he 
has  no  right  to  complain :  Law  v.  Adams^  6  Cal.  277. 

LIEN  OF  JUDGMENT. 

24.  From  the  time  the  judgment  is  docketed,  it  becomes 
a  lien  upon  all  the  real  property  of  the  judgment-debtor, 
not  exempt  from  execution,  in  the  county,  owned  by  him  at 
the  time,  or  which  he  may  afterwards  acquire,  until  the  said 
lien  expires:  Cal.  Code  C.  P.,  sec.  671.  The  lien  shall 
continue  for  two  years,  unless  the  enforcement  of  the  judg- 
ment be  stayed  on  appeal  by  the  execution  of  a  sufficient 
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nndertaking,  in  which,  case  the  lien  of  the  judgment 
ceases:  Id.  Quere?  Upon  affirmance  of  the  judgment  by  the 
supreme  court,  and  remittitur  to  the  district  court,  is  iha 
lien  of  the  judgment  revived,  or  renewed,  or  exist  at  all; 
or  must  the  judgment-creditor  rely  solely  upon  his  execu- 
tion and  upon  the  appeal  bond?  There  would  seem  to  be 
no  question  that  during  the  pendency  of  the  appeal,  the 
judgment-debtor  may  alien  his  real  estate,  and  the  purchas- 
ers take  it  discharged  of  the  lien,  inasmuch  as  the  lien 
ceases  upon  filing  the  proper  bond;  but  whether  a  new  lien 
is  created  upon  docketing  the  judgment  of  the  appellate 
court  is  not  clear. 

25.  A  lien  on  real  estate  commences  to  run  from  the 
docketing  of  the  judgment,  unless  the  judgment  is  stayed 
by  an  order  of  the  court  pending  a  motion  for  new  trial,  or 
a  stay  bond  on  appeal:  BarroUket  v.  Hathaway,  31  Cal. 
896. 

26.  In  foreclosure  cases,  where  there  is  a  judgment  tn  per" 
sonamy  and  also  a  judgment  euforcing  a  lien  and  directing  a 
sale  of  the  property,  and  the  undertaking  on  appeal  only 
stays  the  sale  and  provides  for  costs,  the  lien  of  the  per- 
sonal judgment  on  the  judgment-debtor's  property  in  the 
county  where  it  is  docketed  attaches  at  the  time  it  is  dock- 
eted, and  expires  at  the  end  of  two  years  from  the  time  the 
personal  judgment  is  docketed :  Englundy.  Letais,  25  Cal.  350. 
If  the  plaintiff  does  obtain  a  personal  judgment,-  a  decree 
enforcing  the  lien  and  directing  a  sale  of  the  property  does 
not  become  a  judgment-lien  on  the  other  property  until 
after  sale  and  deficiency  docketed,  and  then  only  for  the 
deficiency:  Id.;  Culver  v.  Rogers,  28  Cal.  520;  Chapin  v, 
Broder,  16  Cal.  421. 

27.  A  transcript  of  the  original  docket,  certified  by  the 
clerk,  may  be  filed  with  the  recorder  of  any  other  county; 
and  from  the  time  of  filing  the  judgment  shall  become  a  lien 
upon  all  the  real  property  of  the  judgment-debtor,  not  ex- 
empt from  execution,  in  such  county,  owned  by  him  at  the 
time,  or  which  he  may  afterwards,  and  before  the  lien  ex- 
pires, acquire.  The  lien  continues  for  two  years  unless  the 
judgment  be  previously  satisfied :  Cal.  Code,  C.  P.  sec.  674. 
The  fact  that  a  lien  has  existed  and  expired  in  another 
county  makes  no  difference.     The  lien  commences  upon 
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filing  the  transcript  in  the  recorder's  office,  and  continues 
two  years:  Dovmer  v.  Palmer,  23  Cal.  45.  As  to  recording, 
etc.,  see  Civil  Code,  sees.  1159,  1165,  1169,  1170. 

EFFECT  OF  JUDGMENT  UEN. 

28.  Death  of  Party  to  Judgment— If  a  party  die  after  a  verdict  or  de- 
cision upon  any  iBsae  of  fact,  and  before  judgment,  the  court  may  neverthe- 
less render  judgment  thereon.  Such  judgment  shall  not  be  a  lien  on  the  real 
property  of  the  deceased  party,  but  shall  be  payable  in  the  course  of  adminis- 
tration on  his  estate:  Cal.  Code  C.  P.  sec.  669.  The  continuance  of  the  name 
of  a  deceased  plaintiff,  instead  of  that  of  his  executor,  in  a  judgment  rendered 
after  the  substitution,  is  an  error  of  form  only,  and  does  not  make  the  judg- 
ment void:  Gregory  v.  Haynts,  21  Cal.  443;  Statzell  v.  Fullerton,  44  111.  108. 
The  death  of  an  appellant,  after  argument  of  his  case  on  appeal,  does  not 
constitute  any  ground  for  delaying  a  decision,  or  a  departing  from  the  ordi- 
nary coarse  of  procedure,  except  as  to  the  entry  of  the  judgment  which  may 
be  rendered.  The  entry  should  be  of  a  day  anterior  to  the  appellant's  death: 
Black  V.  ShaWf  20  Cal.  68.  The  rule  is  different  if  the  death  occurs  previous 
to  the  argument.  In  that  event,  further  proceedings  can  only  be  had  upon 
leave  given  after  suggestion  of  the  death  is  made:  Id. 

29.  Equitable  Liens. — The  lien  of  a  judgment  against  the  holder  of  the 
legal  estate  is  postponed  in  equity  to  an  equitable  right  previously  acquired: 
Brown  v.  Pierce^  7  WalL  U.  S.  206.  In  what  cases  are  judgments  and  do- 
nees of  United  States  courts  liens  upon  real  estate,  see  Ward  v.  Chamberlain, 
2  Black.  U.  S.  430.  Where  a  creditor  has  obtained  judgment  and  caused 
execution  to  be  delivered  to  the  sheriff,  and  the  same  has  been  returned  un- 
satisfied for  the  want  of  property,  he  does  not  acquire  any  lien  by  a  bill  in 
equity  to  discover  assets  upon  his  debtor's  property:  Chase  v.  Searles,  45  N. 
H.  611.  Where  judgment  and  decrees  in  equity  of  state  courts  are  by  state 
laws  hens  upon  land,  decrees  in  admiralty,  of  United  States  courts,  have  the 
same  character  and  are  equally  binding:  Ward  v.  Chamberlain^  2  Black.  U. 
a  430. 

30.  Extension  of  Lien. — The  issuing  and  levy  of  an  execution  before  the 
lien  of  the  judgment  upon  which  the  execution  issued  expires,  will  ^ot 
operate  to  prolong  the  lien  of  the  judgment  beyond  the  time  limited  in  sec- 
tion two  hundred  and  four  of  the  code:  Isaac  v.  Sv}\ft^  10  Cal.  71.  It  re- 
quired express  words  of  the  statute  to  create  the  lien,  and  it  equally  requires 
express  words  to  continue  it  beyond  the  time  specified:  Id. 

31.  Property  Subject  to  the  Lien. — The  lien  of  a  judgment  is  purely 
the  creature  of  statute,  and  when  the  statute  says  '*  property  exempt  from 
execution,"  it  means  property  not  subject  to  forced  sale.  The  homestead  is 
not  subject  to  such  sale,  either  on  execution  or  any  other  final  process  of  the 
court:  Aekleyy,  Chamberlain,  16  Cal.  181;  Bowman  v.  Norton,  16  Cal.  213. 

32.  Release  of  Lien. — ^The  payment  by  a  judgment-debtor  of  the  judg- 
ment, after  a  sheriff's  sale,  extinguishes  the  lien;  and  the  fact  that  he  takes  a 
transfer  of  the  certificate  and  the  sheriff's  deed,  instead  of  a  certificate  o  f 
redemption,  cannot  divest  the  lien  of  a  subsequent  judgment:  McCarty  v. 
Christie,  13  Cal.  79.     The  perfecting  an  appeal  does  not  release  the  lien  ac- 
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quired  by  docketing  the  judgment:  Low  v.  Adams,  6  CaL  277.  But  if  tbe 
enforcement  of  the  judgment  be  stayed  on  appeal  by  a  sufficient  undertaking 
as  provided  in  the  Code,  the  lien  oeases:  Cal  Code  C.  P.  sea  671. 

GOLD  COIN  JUDGMENT. 

33.  Aooonnting. — Upon  an  accounting,  a  promise  in  "writing  by  the  de- 
fendant to  pay  the  sum  found  due,  in  gold  coin,  justifies  a  judgment  in  gold 
coin:  Carey  v.  P.  S  Q,  FetroUum  Co.,  33  CaL  695. 

34.  Claim  and  Delivery ^In  an  action  to  recover  possession  of  personai 

property,  the  plaintiff  may  recover  its  value  in  United  States  legal  tender 
notes:  Tarpey  y.  SkepJierd,  30  Cal.  180.  One  unlawfully  converting  property 
does  not  sustain  any  injury,  if  the  jury,  in  an  action  to  recover  possession  of 
the  same,  find  its  value  in  United  States  legal  tender  notes:  Id. 

35.  Contraot. — In  an  action  on  a  contract  or  obligation  in  writing  for  the 
direct  payment  of  money,  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, judgment  for  the  plaintiff,  whether  the  same  be  by  default  or  after 
verdict,  may  follow  the  contract  or  obligation,  and  be  made  payable  in  tbe 
kind  of  money  or  currency  specified  therein;  and  in  an  action  against  any 
person,  for  the  recovery  of  money  received  by  such  person  in  a  fiduciary 
capacity,  or  to  the  use  of  another,  judgment  for  the  plaintiff,  whether  the 
same  be  by  default  or  after  verdict,  may  be  made  payable  in  the  same  kind 
of  money  or  currency  so  received  by  such  person:  Cal.  Code  0.  P.  sea  667. 
If  the  contract  be  to  pay  in  gold  and  silver  coin,  the  judgment  must  not  be  for 
gold  coin  only:  Burnett  v.  Steams,  33  Cal.  469.  The  allegation  that  a  con- 
tract was  payable  in  a  specified  kind  of  money  is  an  allegation  of  a  material 
fact,  and  may  be  traversed:  Wallace  v.  EJdridge  (No.  2),  27  Id.  499.  A  con- 
tract that  if  the  obligation  is  not  paid  in  gold  coin,  the  debtor  will  pay  the 
difference  between  the  value  of  gold  and  currency,  is  not  a  contract  of  which 
specific  performance  in  gold  coin  can  be  decreed:  Lane  v.  Oluckauf,  28  Id. 
289;  see,  as  to  bill  of  exchange  payable  in  gold  coin.  Bank  qf  Prince  E.  L  v. 
Trumbull,  53  Barb.  459. 

36.  Costs  €Uid  Interest  in  Oold  Coin. — ^Where  a  contract  is  made 
payable  in  a  specific  kind  of  money,  the  judgment  enforcing  it  may  enforce 
the  payment  of  costs  and  interest  in  the  kind  of  money  mentioned  in  the  con- 
tract: Carpentier  v.  Atherton,  25  Cal.  569.  But  it  is  error  for  the  court  to 
adjudge  the  costs  in  an  action  for  forcible  entry  and  detainer  to  be  paid  in 
gold  coin:  Moore  v.  Del  VdOe,  28  Cal.  170. 

37.  lyectment^ — ^In  ejectment,  if  the  court  finds  the  value  of  the  use 
and  occupation  of  the  premises  in  both  gold  and  currency,  a  general  judg- 
ment may  be  rendered  for  the  currency  value:  Carpentier  v.  Smalls  35  C^ 
346.  As  a  matter  of  law,  there  is  no  possible  difference  in  value  between 
gold  coin  and  legal  tender  notes,  nor  can  evidence  be  received  to  prove  a  dif- 
ference: Id.;  Poeit  v.  Steams,  31  Cal.  78.  Where  the  kind  of  money  received 
by  the  defendant  is  not  in  issue,  and  he  has  received  the  same  in  a  fiduciaiy 
capacity,  or  to  the  use  of  another,  it  is  proper  for  the  court,  upon  a  verdict 
for  the  amount  of  money,  to  order  judgment  in  the  kind  of  money  received 
by  him:  Pinkerton  v.  Woodward,  33  Cal.  657. 

38.  Goods  Sold. — If  the  complaint  avers  a  contract  in  writing  by  de- 
fendant, to  pay  for  goods  sold  in  gold  coin,  made  before  the  sale,  and  such 


NONSUIT,  313 

oontnct  is  made  after  suit  commenced,  bnt  dated  before  the  sale,  jadgment 
shoidd  be  for  gold  coin:  Meyer  y.  KohUt  29  Cal.  278. 

39.  Legal  Tender  Aot. — ^Tbe  legal  tender  act  held  constitutional  in  Lick 
▼.  Faulkner,  25  Cal.  404;  Curiae  v.  Ahadie,  Id.  502;  Kierski  y.  MaUhews,  Id. 
591;  People  y.  Mayhew,  26  Cal.  655;  Higgins  y.  Bear  Riv,  and  Aub.  W.  and 
M,  Co.,  27  Id.  153:  Ree$e  y.  Steams,  29  Id.  273;  PoeU  y.  Steams,  31  Id.  78) 
BeUoc  y.  Davis,  38  Id.  242.  The  opinion  of  the  supreme  court  of  the  United 
States  resenred  on  this  point  in  Bronson  y.  Rhodes,  U.  S.  Sup.  Ct.,  Jan.  T., 
1869. 

40.  Note  and  Mortgage. — In  the  case  of  Bronson  y.  Rhodes,  aboye  re* 
ferred  to,  decided  by  the  supreme  court  at  its  last  term,  the  court  holds  that 
a  note  and  mortgage  made  in  1851,  payable  "in  gold  and  silyer  coin,  lawful 
money  of  the  United  States,"  must  be  paid  in  coin,  and  thAt  treasury  notes 
are  not  a  lawful  tender  for  the  debt  A  promise  to  pay  money  generally  can 
be  satisfied  by  payment  in  any  kind  of  currency  that  becomes  a  legal  tender 
during  the  interval  through  which  the  relation  of  debtor  and  creditor  ex- 
tended: Higgins  y.  B.  R.  and  A.  Wat,  and  Mm,  Co,,  27  CaL  153.  And 
wheoB  the  original  indebtedness  was  payable  in  gold  coin,  the  same  condition 
would  attach  in  equity  to  the  mortgage:  BeUoc  y.  Davis,  38  Id.  242. 

DISMISSAL  OF  ACTION — ^NONSUIT. 

41.  An  action  may  be  dismissed,  or  a  jadgment  of  non- 
suit entered,  in  the  following  cases:  First.  By  the  plaintiff 
himself,  at  any  time  before  trial,  npon  the  payment  of  costs, 
if  a  connter-claim  has  not  been  made,  or  affirmative  relief 
sought  by  the  cross-complaint  or  answer  of  defendant.  If 
a  provisional  remedy  has  been  allowed,  the  undertaking 
shall  therenpon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon;  Second.  By  either  party, 
upon  the  written  consent  of  the  other;  Third.  By  the 
coart,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal;  Fourth.  By 
the  court,  when  upon  the  trial,  and  before  the  final  submis- 
sion of  the  case,  the  plaintiff  abandons  it;  Fifth.  By  the 
court,  upon  motion  of  the  defendant,  when  upon  the  trial 
the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 
The  dismissal  mentioned  in  the  first  two  subdivisions  shall 
be  made  by  an  entry  in  the  clerk's  register.  Judgment  may 
thereupon  be  entered  accordingly:  Cal.  Code  G.  P.,  sec. 
581,  as  amended  1878. 

42.  A  party  cannot  be  sent  out  of  court  merely  because  his 
facts  do  not  entitle  him  to  relief  at  law,  or  merely  because 
he  is  not  entitled  to  relief  in  equity,  as  the  case  may  be.  He 
can  be  sent  out  of  court  only  when  upon  his  facts  he  is  en- 
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titled  to  no  relief,  either  at  law  or  in  equity.  If  then  upon 
the  facts  stated  in  his  complaint  the  plaintiff  wonld  have 
been  entitled  to  relief  in  equity  under  the  old  system  of 
practice,  the  action  cannot  be  dismissed :  Chain  y.  Jldrich,  38 
'Gal.  614;  Peters  \.  Fosa,  20  Gal.  587;  People  v.  Loewy,^ 
Gal.  264. 

43.  A  DiBmissal  of  an  action  under  the  circnmBtances  shown  by  the 
record  in  this  case,  by  a  stipulation  signed  by  both  parties,  which  providei 
that  each  party  shall  pay  his  own  costs,  is  such  a  determination  of  the  sctioii 
in  favor  of  the  defendant  as  will  enable  him  to  maintain  an  action  for  ma- 
licious prosecution:  Kinsey  v.  Wcdlaee,  36  CaL  463.  Allowing  an  action  to 
rest  without  service  of  summons  for  two  years  and  eight  months  after  the 
summons  is  issued,  is  such  a  want  of  diligence  as  to  justify  the  court  in  dis- 
missing the  action:  Origshy  v.  Napa  County,  36  CaL  585. 

44.  By  Consetit. — ^After  an  action  has  been  tried  and  submitted,  the 
plaintiff  has  no  right  to  dismiss  it,  nor  has  the  court  any  authority  to  enter 
an  order  of  dismissal,  without  the  consent  of  the  defendant:  Hdndui  v.  Cot- 
tro,  22  CaL  100. 

45.  By  the  Court. — Courts  should,  of  their  own  motion,  dismiss  a  cue 
based  upon  a  consideration  which  contravenes  public  policy,  whether  the|W^ 
ties  to  the  suit  take  the  objection  or  not:  Valentine  v.  Stewart,  15  CaL  387. 
As  to  the  power  of  court  in  compulsory  nonsuits,  see  Ringgold  v.  J^ocoi,  1 
CaL  108;  Mateer  v.  Broum,  Id.  221;  SiUhy  v.  Foote,  14  How.  U.  a  218; 
CaHk  V.  Bullard,  23  How.  U.  S.  172;  Folger  v.  The  Robert  0.  Shaw,  2  Woodh. 
ft  M.  531;  Tompson  v.  Campbell,  Hempst  8;  Hyde  v.  Barker,  Bum.  (Wii.) 
148;  compare  Linthieum  v.  Remington,  5  Cranch  C.  Ct.  546.  When  the  plaint- 
iff closes  his  evidence,  if  the  court  is  of  opinion  that  it  would  not  sustain  a 
verdict  in  favor  of  plaintiff  upon  the  testimony,  a  nonsuit  should  be  granted: 
Ensminger  v.  McfnUre,  23  CaL  593;  Oeary  v.  Simmons,  39  Id.  232.  In  decid- 
ing whether  the  plaintiff  has  made  a  sufficient  case,  the  cross-examination  ai 
well  as  tli^  examination  is  to  be  considered:  Martin  v.  Oriffing,  33  Id.  116. 
On  defendant's  motion  for  a  nonsuit  the  court  will  permit  the  plaintiff  to  sap- 
ply  the  defect  if  he  can  do  so:  Gardner  v.  Schmaehle,  47  Id.  588;  Abbey  ffom^- 
stead  V.  Willard,  48  Id.  617.     As  to  nonsuit  in  an  action  for  negligence,  aee 

Wataon  v.  S.  F.  etc.  Co,,  50  Cal.  523. 

46.  By  Plaintiff.— Plaintiff  has  a  right  to  take  a  nonsuit  at  any  time  be- 
fore the  jury  retires,  there  being  no  counter-claim:  Hancock  Ditch  Co.  v. 
Bradford,  13  CaL  637.  So  in  ejectment.  Nor,  under  the  one  hundred  and 
forty-eighth  section  of  the  Practice  Act  (Code  C.  P.,  sec.  681,  sabd*  l)»is 
he  bound  to  tender  costs  before  the  nonsuit:  Dimick  v.  Deringer,  32  CaL  488; 
Stewart  v.  Gray,  Hempst.  94;  see  Omrdon  v.  OoodeU,  34  HL  429;  Folger  t. 
The  Robert  G,  Shaw,  2  Woodb.  &  M.  531;  Minor  v.  Mechanics'  Bank  rf 
A  lexandria,  1  Pet  46;  Tobey  v.  Chafiin,  3  Sumn.  379.  But  the  plaintiff  hai 
not  the  absolute  right  to  take  a  nonsuit  after  the  case  has  been  finally  sob- 
mitted  and  the  jury  has  retired;  but  such  right  does  exist  at  any  time  befoK 
such  final  submission  and  retirement:  Brown  v.  Harter,  18  CaL  76;  SoHdert 
v.  Sanders,  24  Ind.  133.  In  ejectment,  the  plaintiff  may,  at  any  time  before 
trial,  dismiss  the  action  aa  to  some  of  the  defendants,  and  proceed  against 
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the  others  alone:  Reed  v.  Calderwood,  22  Cal.  464.  If  one  of  several  defend- 
ants in  ejectment  answers,  and  the  others  make  defaalt,  the  plaintiff  may, 
before  trial,  dismiss  the  action  as  to  the  defendant  answering,  and  take  judg- 
ment against  the  others:  Dhnick  v.  Deringer,  32  Cal.  488.  In  an  action  upon 
a  joint  and  several  bond,  where  all  the  persons  who  sign  it  are  made  defend- 
ants in  the  complaint,  the  plaintiff  may  go  to  trial,  if  he  elects  so  to  do,  be- 
fore all  the  defendants  are  served,  and  may  dismiss  as  to  some  of  the 
defendants,  and  take  judgment  against  the  others:  People  v.  Evans,  29  Cal. 
429. 

47.  DismisBal,  Bffeot  o£ — A  dismissal  of  an  action  is  in  effect  a  final 
judgment  in  favor  of  the  defendant.  It  is  a  final  decision  of  that  action  as 
against  all  claims  made  by  it,  although  it  may  not  be  a  final  determination  of 
the  rights  of  the  parties,  as  they  may  be  presented  in  some  other  action: 
Leeae  v.  Sherwood,  21  CaL  151;  Minor  v.  Mechanics*  Bank  qf  Aleocandria,  1 
Pet  46;  Anusr.  Smith,  16  Pet.  303;  Jay  v.  Almy,  1  Woodb.  ft  M.  262;  Bhu;k. 
Comm.  295;  1  Pick.  371;  2  Mass.  113;  Honer  v.  Brotvn,  16  How.  U.  8.  354. 
If  an  action  is  improperly  dismissed  by  the  plaintiff,  defendant's  remedy  is 
by  appeal  from  the  judgment,  and  not  by  motion  to  set  it  aside:  Higgins  v. 
Mahoney,  50  Cal.  444. 

48.  ZQectment. — In  ejectment,  upon  disclaimer  of  possession  or  interest 
in  the  property,  a  judgment  for  the  plaintiff  cannot  be  entered.  When  such 
disclaimer  is  relied  upon,  the  only  proper  judgment  is  one  of  nonsuit:  Noe 
V.  Card,  14  CaL  576;  Pioche  v.  Paul,  22  Id.  106.  When  the  evidence,  and 
the  presumption  reasonably  arising  therefrom,  /tend  to  prove  the  facts  in  con- 
troversy, a  nonsuit  is  improper.  The  case  should  be  submitted  to  the  jury : 
De  Ro  V.  Cordes,  4  CaL  117.  A  nonsuit  should  not  be  granted  if  there  is 
evidence  tending  to  prove  all  the  material  allegations  of  the  complaint: 
McKee  v.  Oreene,  31  CaL  418.  It  will  not  be  granted  where  there  is  some 
evidence  tending  to  slnyw  prior  possession:  Sharon  v.  Davidson,  4  Nev.  Rep. 
416.  It  is  error  to  refuse,  in  an  action  of  ejectment,  a  nonsuit  as  to  such  de- 
fendants as  were  not  in  possession  of  the  premises  at  the  commencement  of 
the  action:  Oarner  v.  MarshcUl,  9  Cal.  268. 

49.  Judgment  on  Nonault. — ^A  judgment  on  nonsuit  must  n(ftt)e  entered 
as  a  judgment  on  the  merits,  for  the  reason  that  the  defendant  might  proceed 
with  his  own  case,  and  obtain  judgment  on  the  merits,  and  by  moving  for  a 
nonsuit  he  waives  this  right:  Wood  v.  Raymond,  42  Cal.  645. 

50.  Motion.  A  party  moving  for  a  nonsuit  should  state  in  his  motion  pre- 
cisely the  grounds  upon  which  he  relies,  so  that  the  attention  of  the  court 
and  the  opposite  counsel  may  be  particularly  directed  to  the  supposed  defects 
in  the  plaintiff's  case:  People  v.  Banvard,  27  CaL  474.  Where  it  is  made 
without  stating  the  grounds,  it  is  not  error  to  overrule  it:  KHer  v.  Kimball, 
10  Id.  267.  Defendant  will  not  be  allowed  to  raise  new  points  afterwards  in 
the  supreme  court:  Ravmond  v.  Eldridge,  43  Id.  506;  Johnson  v.  Moss,  45  Id. 
518.  If  the  grounds  of  the  motion  do  not  appear  of  record,  the  supreme 
court  will  not  consider  it:  Poehlman  v.  Kennedy,  48  Id.  201. 

51.  When,  and  "when  not  Oreuited. — Nonsuit  not  proper  where  there 
is  any  evidence  tending  to  prove  the  indebtedness:  Cravens  v.  Dewey,  13  Cal. 
40;  WHUams  v.  Norton,  3  Kans.  295.  If  the  evidence  of  the  plaintiff  would 
not  authorize  a  jury  to  find  a  verdict  for  him,  or  if  the  court  would  set  it 
aside  if  so  found  as  contrary  to  evidence,  it  is  the  duty  of  the  court  to  non- 
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suit  the  plaintiff:  Mateer  v.  Brown,  1  CaL  221.  So,  if  he  fails  to  offer  any 
evidence:  Kohler  v.  Wells,  26  Id.  607;  Langhof  y.  MUwaukee  R,  R,  W  VTu. 
489.  When  a  plaintiff  shonld  not  be  nonsnited  for  the  non-payment  of  the 
costs  of  two  former  suits  for  the  same  cause  of  action:  Jcmeway  ▼.  SkariUf 
lVroom(N.J.)97. 

JXJBaMEKT  BY  DEFAULT. 

Jfo.  1017. 
Entry  </  DtfavU  by  Clerk, 

In  this  action,  the  defendant,  G.  D.,  having  been  r^- 
ularly  served  with  process,  and  having  failed  to  appear  and 
answer  the  plaintifiTs  complaint  on  file  herein,  and  the  time 
allowed  by  law  for  answering  having  expired,  the  default 
of  said  defendant  C.  D.  in  the  premises  is  hereby  duly  en- 
tered according  to  law. 

Attest  my  hand,  and  the  seal  of  said  Court,  this 

day  of ,187... 

[SXAL.]  [SlOKATUBK.] 

52.  Clerk's  Duty.— The  entry  of  a  default  in  a  case  authorized  by  lav, 
is  a  ministerial  act  to  be  performed  by  the  clerk,  and  the  disqualificatioii  of 
the  judge  of  the  court  to  try  the  cause  does  not  disqualify  the  clerk  for  the 
performance  of  this  duty:  People  y.  Carillo,  35  CaL  37.  When  the  law 
declares  what  the  judgment  shall  be,  a  judgment  on  default  is  not  the  judg- 
ment of  the  clerk:  Harding  y.  Cotdng,  28  Id.  212.  The  derk  deriyes  all  his 
power  in  entering  a  default  without  an  order  of  the  court  from  the  statute, 
and  when  he  enters  a  default,  it  must  appear  that  all  the  facts  existed  which 
the  law  requires  to  authorize  it:  Providence  Toll  Co,  y.  Prader,  32  Id.  634 

53.  Default  Admits. — A  default  admits  only  the  facts  alleged  in  the 
complaint:  Earlan  y.  Smith,  6  CaL  173;  McGregor  y.  Shaw,  11  Id.  47.  So^ 
where  title  as  administrator  is  ayerred:  Curtis  y.  Herriek,  14  Id.  117.  So 
of  title  in  ejectment:  Smith  y.  BiUett,  15  Id.  23.  A  default  on  a  complaint 
containing  special  counts,  defectiyely  stated,  and  also  the  common  counts  in 
aesumpeit  properly  stated,  will  support  a  judgment — ^the  default  being  a  con- 
fession of  the  indebtedness  for  the  causes  and  on  the  accounts  alleged  in  the 
complaint:  HutU  y.  City  of  San  Francisco,  11  CaL  250. 

54.  Defatdt  Cures. — ^A  default  cures  a  defectiye  allegation  of  fact,  but 
not  an  entire  absence  of  any  allegation:  ffentsch  y.  Porter,  10  CaL  555;  Bar^ 
rw  y.  Frink,  30  Id.  489. 

55.  Order  of  Court  Requlred.---Where  a  friyolous  demoirer  is  filed,  and 
no  leaye  is  asked  to  file  an  answer,  it  is  not  error  for  the  oonrt  to  enter  a  de> 
fault  and  judgment  upon  oyerruling  the  demurrer:  Scale  ▼.  McLaugkGn,  28 
CaL  668.  If  an  answer  is  filed  raising  an  issue  or  issues,  and  a  trial  is  had, 
and  witnesses  are  sworn  and  examined,  and  the  court  takes  the  case  into  con- 
sideration,  it  cannot  then  strike  out  the  answer  of  the  defendant  and  enter 
his  default,  and  render  judgment  for  plaintiff  for  the  amount  claimed  in  tiM 
complaint:  Abbott  y.  Douglass,  28  Id.  295. 
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JW?.   1018. 

Judgment  hy  DtfauU, 
[Title.] 

In  this  action,  the  defendant,  G.  D.,  having  been  regu- 
larly served  with  process,  and  having  failed  to  appear  and 
answer  the  plaintiff's  complaint  herein,  and  the  legal  time 
for  answering  having  expired,  and  the  default  of  the  said 
defendant  in  the  premises  having  been  duly  entered  accord- 
ing to  law:  now,  at  this  day,  on  application  of  E.  F.,  attor- 
ney for  said  plaintiff: 

It  is  ordered  that  judgment  be  entered  herein  against  the 
said  defendant,  0.  D.,  as  well  as  against  the  defendant  E. 
D.,  not  served  with  process,  in  accordance  with  the  prayer 
of  said  plaintiff's  complaint  on  file  herein. 

Wherefore,  by  reason  of  the  law  and  the  premises  afore- 
said, it  is  ordered  and  adjudged,  that  A.  B.,  plaintiff,  do 
have  and  recover  of  and  from  the  said  defendants,  C.  D.  and 

E.  D.,  the  sum  of dollars,  with  interest  thereon,  at 

the  rate  of per  cent,  per  month,  from  the  date  hereof 

until  paid;  together  with  said  plaintiff's  costs  and  disburse- 
meuts  incurred  in  said  action,  amounting  to  the  sum  of 
dollars. 

And  it  is  further  ordered  and  adjudged,  that  said  plaintiff 
do  have  execution  against  the  separate  property  of  the  de- 
fendant, C.  D.,  as  well  as  against  the  joint  property  of  all 
the  ttaid  defendants. 

Judgment  rendered  on  the  ..'....  day  of ,  18. . . 

96.  Against  whom  Entered. — ^A  judgment  by  default  may  as  weU  be 
taken  against  an  administrator  as  any  other  party:  Ch<ue  v.  Swam,  AdminiS' 
trcUor,  9  CaL  130.  Against  a  municipal  corporation  as  weU  as  against  a  pri- 
vate person:  ffutU  r,  CUy  qfSan  Frajickco,  11  Id.  250.  Where  the  action  is 
against  defendants  severally  liable,  a  portion  only  being  served  with  process, 
the  clerk  can,  on  applicaticm  of  plaintiff,  enter  judgment,  upon  default, 
against  the  parties  served,  without  regard  to  the  other  parties  named  in  the 
complaint:  Keliy  v.  Van  Atutin,  17  Id.  564.  But  otherwise  if  they  are  jointly 
liable:  Id.  If  persons  are  served  with  summons^  who  are  not  named  in  the 
complaint,  either  by  real  or  fictitious  names,  it  is  error  to  render  judgment 
against  them  by  default:  Lamping  v.  Hyatt,  27  Id.  102. 

57.  Bffect  o£ — ^Where  the  summons  has  been  duly  served,  a  judgment  by 
default  amounts  to  a  confession  on  the  part  of  the  defendants  of  all  the  ma- 
terial facts  in  the  complaint:  JRowe  v.  Table  Mountain  Water  Co.,  10  CaL  441. 
The  fact  that  one  defendant  who  suffered  judgment  by  default  is  not  estopped 
u  to  an  issue  made  by  the  other  defendants,  upon  which  they  succeeded. 
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does  not  prevent  the  judgment  upon  this  issne  from  being  an  estoppel  be- 
tween the  plaintiff  and  the  defendants  who  pleaded  it:  Jackaim  v.  Lodgt,  96 
Id.  28.  In  an  action  upon  a  joint  contract,  if  one  be  defaulted  and  the  o^ba 
go  to  trial  on  a  plea  that  is  peculiar  to  himself,  a  judgment  in  his  favor  will 
not  discharge  the  defaulted  defendant;  otherwise  if  the  matter  pleaded  be  a 
defense  common  to  both  defendants:  Swanzey  v.  Parker,  60  Penn.  i41. 

58.  Bntry  ol — The  clerk  of  a  court,  in  entering  a  judgment  after  defianlt, 
acts  in  a  mere  ministerial  capacity,  and  cannot  render  a  judgment  granting 
any  relief  beyond  that  warranted  by  the  facts  stated  in  the  complaint:  Grog 
v.  Palmer,  28  Cal.  416;  Wallace  v.  Eldridge  (No.  1).  27  CaL  495;  K^  v. 
Van  Aaatin,  17  OaL  564;  Wilson  y.  Cleveland,  30  CaL  192;  Leeae  v.  Clark,  28 
Id.  26.  A  judgment  entered  by  the  clerk,  upon  default,  for  a  turn  greater 
than  is  demanded  in  the  prayer  of  the  complaint  and  specified  in  the  som- 
mons,  is  not  void  but  is  simply  erroneous,  and  may  be  enforced  until  modified 
on  motion  or  on  appeal:  Bond  v.  Paeheco,  30  Cal.  531. 

59.  Zhrrors,  how  Reviewed. — There  may  be  error  in  a  judgment  by 
default,  as  well  as  in  a  judgment  rendered  upon  issue  joined  in  the  pleadings 
and  tried  by  a  jury;  and  in  the  former  as  well  as  the  latter  case,  the  emr 
may  be  corrected  on  appeal:  Stevens  v.  Boss,  1  CaL  94.  Judgment  by  defiaatt» 
before  the  expiration  of  the  full  time^  will  be  reversed  on  appeal:  Bmi  v. 
SerantOH,  1  Id.  416.  If  the  summons  be  radically  defective,  it  will  not  sup- 
port a  judgment  by  default:  People  v.  WoodUrf,  2  Id.  242.  So,  wfaian  the 
record  shows  that  the  defendant  has  not  been  legally  served  with  process: 
Joyce  V.  Joyce,  5  CaL  449.  A  notice  in  summons  that  a  money  judgment 
would  be  taken  will  not  support  a  judgment  for  fraud:  Porter  v.  Hermatui, 
8  Cal.  619.  Where  the  complaint  shows  no  legal  cause  of  action,  a  judgment 
by  default  can  no  more  be  taken  than  it  can  be  over  a  general  demurrer: 
Abbe  V.  Marr,  14  CaL  210.  A  judgment  rendered  upon  a  complaint  radi- 
cally defective  may  be  treated  as  a  nullity;  Beynolds  v.  Harris,  9  Id.  338w 

60.  Proof,  when  Required. — See  Tuolumne  Bedemption  Co,  v.  PaUersom, 
18  CaL  416;  lAck  v.  StochdaU,  Id.  219.  See  subdivisions  two  and  three  of 
section  585  CaL  Code  C.  P.  A  judgment  in  ejectment  awarding  damages, 
rendered  on  a  default,  will  not  be  reversed  because  it  does  not  appear  that 
the  court  examined  witnesses  upon  the  question  of  damages:  Dimkk  y.  Camp- 
bell, 31  CaL  238. 

61.  Relief  Granted. — If  judgment  is  rendered  in  favor  of  plaintifi^  by  de- 
fault, the  court  cannot  grant  any  greater  relief  than  is  demanded  in  the  pc^fw 
of  the  complaint  and  specified  in  the  summons:  CaL  Code  C.  P.,  seo.  580;  Lamp- 
ing V.  HyaU,  27  CaL  102;  Cage  v.  Bogers,  20  Id.  91;  LaUimer  v.  Byan,  Id.  628. 
If  the  prayer  for  judgment  asks  for  interest  to  accrue  after  the  complaint  ii 
filed,  and  neither  the  prayer  nor  summons  mention  the  rate  of  interest,  the 
clerk  should  not  render  judgment  for  a  rate  greater  than  ten  per  oenl  per 
annum:  Lamping  v.  HyaU,  27  CaL  102;  Qauiier  v.  English,  29  CaL  165;  CaL 
Civ.  Code,  sec.  1917.     Interest  is  to  be  allowed  on  cash  advances  as  a  matter 
of  law:  Field  v.  Bamam,  3  Bush,  518.     As  to  interest  generally,  as  a  part 
of  the  relief  granted,  see  Skillman  v.  Laehman,  23  Cal.  199;  Estate  <if  Isaacs, 
30  Cal.  105;  Bibend  v.  L.  and  L.  F,  and  L.  Ins.  Co,,  Id.  78;  Dunn  v.  Mas- 
tick,  50  Id.  247;  Brady  v.  WUcoxson^  44  Id.  245;  Goldsmith  v.  Sawyer,  46 
Id.  213;  Lander  v.  Castro,  43  Id.  498.     Also,  CaL  Civ.  Code,  sees.  1916, 
1917,  3287.    In  an  action  in  Massachusetts  on  a  note  made  payable  in  "Sew 
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Tork,  interest  at  the  legal  rate  of  the  former  state  only  will  be  allowed: 
Ayer  v.  TUden,  15  Gray,  178. 

62.  Waiver  of  Default. — An  acceptance  by  plaintifiTs  attorney  of  serv- 
ice of  a  demurrer,  tiled  by  a  defendant  after  his  default  has  been  entered,  is 
a  waiver  of  the  default:  Hestres,  adminislrator,  v.  Clements,  21  CaL  425. 

63.  VTben  to  be  Entered.  —If  no  answer  has  been  filed  with  the  clerk  of 
the  court  within  the  time  specified  in  the  summons,  or  such  further  time  as 
may  have  been  granted,  in  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  the  clerk,  upon  application  of  the  plaintiff,  shall  enter 
the  default  of  the  defendant,  and  immediately  thereafter  enter  judgment  for 
the  amount  specified  in  the  summons,  including  the  costs,  against  the  de- 
fendant. In  other  actions,  the  clerk  shall  enter  the  default  of  the  defendant; 
and  thereafter  the  plaintiff  may  apply,  at  the  first  or  any  subsequent  term 
of  the  court,  for  the  relief  demanded  in  the  complaint.  Where  the  service  of 
the  summons  was  by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  designated  in  the  order  of  publication,  may,  upon  proof  of  the  publica- 
tion, and  that  no  answer  has  been  filed,  apply  for  judgment;  but  proof  of 
the  demand  in  such  case  shall  be  required:  CaL  Code  C.  P.,  sec  585. 

SETTINa  ASIDE  JUDGHEKT. 

6f.  GronndB  ol — A  party  against  whom  an  unjust  judgment  has  been 
obtained  through  accident,  mistake  or  fraud,  may,  after  the  adjournment  of 
the  term  at  which  judgment  was  rendered,  and  where  no  want  of  diligence  is 
imputable  to  him  in  seeking  relief,  maintain  an  equitable  action  to  set  aside 
the  judgment:  Bibend  v.  KreiUz,  20  Cal.  109.  In  cases  of  fraud  in  obtaining 
the  judgment,  the  party  aggrieved  must  proceed  by  a  bill  to  impeach 
the  original  decree  for  fraud,  etc:  Hobb  v.  Robb,  6  CaL  21.  Insufficient 
grounds:  See  Markley  v.  Rand,  12 Cal.  275;  Alderson  v.  Bell,  9  CaL  315.  If 
a  judgment  is  erroneous,  the  defendant  has  his  remedy  by  appeal;  if  void 
upon  its  face,  he  has  in  addition  'his  remedy  by  motion,  at  any  time,  in  the  court 
by  which  the  judgment  was  rendered:  Chipman  v.  Bowman,  14  Cal.  157; 
Logan  v.  HiUegasa,  16  Id.  200;  BeU  v.  Thompson,  19  Id.  706:  Sanchez  v. 
Carriaga,  31  Id.  170;  cited  in  Murdoch  v.  De  Vries,  37  Id.  527. 

65.  Jurisdiction. — All  courts  having  chancery  jurisdiction  have  power  to 
set  aside  a  judgment  improperly  obtained:  The  People  v.  Lafarge,  3  Cal.  130. 
A  party  is  not  confined  to  his  remedy  by  statute,  but  may  resort  to  a  court 
of  equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise:  Car^ 
pentier  v.  Hart,  5  Cal.  406.  The  assistance  of  equity  to  set  aside  a  judgment 
cumot  be  invoked  in  a  distinct  action,  so  long  as  the  remedy  by  motion  in 
the  original  case  exists:  Bibend  v.  KreiUz,  20  CaL  109. 

66.  Motion,  "when  to  be  Made. — At  common  law,  after  the  adjourn- 
ment of  the  term,  the  court  loses  all  control  over  cases  decided,  unless  its 
jurisdiction  is  saved  by  some  motion  or  proceeding  at  the  time;  but  in  most 
states  there  are  special  statutes  fixing  the  time  within  which  a  motion  to  set 
aside  a  judgment  must  be  made.  In  California,  where  the  party  has  failed 
to  apply  for  relief  during  the  term,  relief  may  be  granted  in  vacation  within 
a  reasonable  time,  not  exceeding  six  months  after  the  close  of  the  term:  CaL 
Code  C.  P.,  sec.  473.  If  the  summons  has  not  been  personally  served  on  the 
defendant^  he  may  be  allowed,  on  such  terms  as  may  be  just,  to  answer  to 
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the  merits  of  the  action  at  any  time  within  one  year  after  the  rendition  of  the 
judgment:  Id.  During  the  term  at  which  a  judgment  was  rendered,  a  dis- 
trict court  may  perhaps,  even  without  a  statement  or  affidavits,  upon  motioa 
of  a  party  injured,  amend  or  set  aside  an  erroneous  judgment;  but  to  contume 
full  and  complete  jurisdiction  in  the  court  over  the  case  beyond  the  term, 
some  order  must  be  made  or  proceedings  taken  in  accordance  with  statate: 
State  V.  Firxt  NaL  Bk,,  4  Nev.  358.  In  New  York,  two  years  is  allowed  for 
opening  up  a  judgment,  and  no  more:  Hendricks  v.  CarpenUer,  2  Bobt.  625. 
But  not  a  limitation  where  summons  was  not  served:  Weeks  v.  MerriU,  5  li 
610. 

67.  Parties  not  Coaclnded  by  tito  Reoord.-*In  a  direct  prooeediof 
in  the  same  action  to  set  aside  a  judgment,  under  section  -sixty-eight  at  tiie 
practice  act,  the  parties  are  not  concluded  by  the  record  in  any  respect;  <m 
the  contrary,  they  are  allowed  to  show  the  true  facts  of  the  case  by  any  com- 
petent evidence;  aliter,  if  the  question  had  arisen  collaterally:  MeKmkjf  v. 
TuUle,  34  Cal.  236. 

Jfo.    1019. 

NoHee  of  Motion  to  Set  Aside  a  Judgment  by  DrfauU. 

[Title.] 
[Address.] 

Take  notice^  that  upon  the  affidavit,  a  copy  of  which  is 
herewith  eerved,  I  will  move  said  Court,  at  the  City  Hall 

[or  other  place,  designating  it],  on  the day  of  ..... .f 

187 . ,  at  the  hour  of o'clock  A.  M.  of  said  day,  or  as 

soon  thereafter  as  counsel  can  be  heard,  that  the  judgment 
entered  by  default  against  the  defendant  in  this  action,  and 
all  subsequent  proceedings  therein,  be  set  aside,  for  the 
reasons  following  [state  reasons  in  full]. 

[Date.]  [Sionatttrk.] 

68.  Answer  to  the  Merita. — ^The  better  practice  ia  to  prepare  and  ex- 
hibit to  the  coarfc  the  defendant's  answer  at  the  hearing  of  a  motion  to  Kt 
aside  a  default:  Bailey  v.  Taqfe,  29  Gal  422.  A  copy  of  the  answer  should 
be  served  with  the  notice  of  motion.  Where  the  merits  are  shown  by  affids- 
vit,  counter  affidavits  on  that  question  wiU  not  be  heard:  Orader  t.  Wetr, 
45  M.  54. 

69.  Dlaoretion  of  Conrt. — The  granting  or  refusing  a  motion  to  set  aside 
a  default  based  upon  affidavits  is  a  matter  within  the  proper  discretion  of  the 
court,  and  unless  that  discretion  has  been  abused  the  appellate  courts  will 
not  interfere:  Woodward  v.  Baekiu,  20  Cal.  137;  Roland  v.  Kreyenhagaiy  IS 
CaL  455;  Howe  v.  Independence  Co.,  29  CaL  72.  Although  an  order  of  the 
court  below  setting  aside  or  refusing  to  set  aside  a  judgment  by  default  rests 
much  in  the  discretion  of  the  court>  and  will  not  be  disturbed  by  the  appellate 
court  unless  plainly  erroneous,  yet  the  discretion  of  the  court  below  is  not  a 
mental  discretion,  to  be  exercised  ex  gratia,  but  is  a  legal  discretion,  to  be 
exercised  in  conformity  with  the  law:  Bailey  v.  Tac^e,  29  CaL  422. 

70.  Motion,  when  to  be  Made.— A  motion  may  be  made  to  set  aside 
a  default  entered  by  the  clerk,  at  any  time  before  final  judgment  is  rendered 
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in  the  action,  notwithstanding  the  court  had  adjourned  for  the  term  at  which 
the  default  was  entered,  before  the  motion  is  made  to  vacate  it:  WUaon  t. 
Cleveland,  30  Cal.  192. 

71.  Motion  -win  be  Refused.— A  judgment  by  default  should  not  be  set 
aside  on  the  ground  of  excusable  neglect,  because  the  preparation  of  the 
answer  required  more  time  than  ordinary  cases,  and  during  a  portion  of 
the  time  the  attorney  was  absent  from  town:  Bailey  v.  Taaffe,  29  Cal. 
422;  see,  also,  People  v.  O'ConneU,  23  Cal.  282;  and  Parrott  v.  Den,  34 
CaL  79;  Haight  v.  Oreen,  19  CaL  113. 

72.  On  Terme. — ^The  court  may,  upon  such  terms  as  may  be  just,  re- 
lieve a  party  or  his  legal  representatives  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect.  An  order  to  release  a  party  from  a  judgment  taken 
againat  him  by  default,  under  the  sixty-eighth  section  of  the  practice  act 
(Code  C.  P.,  sec.  473),  should  only  be  granted  upon  the  terms,  as  a  condition 
precedent)  of  payment  of  all  costs  accruing  to  the  adverse  party  to  the  time 
of  service  and  filing  of  notice  of  motion  thereof:  Howe  v.  Independence  Co,, 
29  CaL  72;  BaUey  v.  Taaffe,  29  Cal.  422;  Leet  v.  Qranta,  36  Cal.  288.  Where 
a  motion  to  set  aside  judgment  is  granted  "on  payment  of  all  costs,"  the 
judgment  remains  in  force  until  the  costs  are  paid:  Gregory  y,  Haynes^  21 
CaL  443;  ffaHman  v.  Olvera,  49  Id.  101. 

Jfo.    1020, 
Affidavit  to  Set  Aside  Judgment  by  DrfauU, 

[TlTLB.] 
pTENUB.] 

C.  D.y  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above-entitled  action. 

n.  The  summons  and  complaint  in  this  action  were  served 
on  me  on  the day  of ,  187 . . 

m.  Through  mistake  [inadvertence,  surprise,  or  neglect, 

as  the  case  may  be,]  of ,  [state  the  circumstances,]  I 

was  prevented  from  appearing  and  answering  this  action. 

rV.  I  further  say,  that  I  have  fully  and  fairly  stated  the 
case  in  this  cause  to  G.  H.,  my  counsel,  who  resides  at 

No , street,  in  the  city  of ,  and  after  such 

statement  I  am  advised  by  him  that  I  have  a  good  and  sub- 
stantial defense  on  the  merits  of  the  action,  and  verily 
believe  the  same  to  be  true. 

[Jurat.]  [SioyATUBE.] 

73l  By  Wliom  Made ^An  affidavit  on  a  motion  to  set  aside  a  defaalt 

should  be  made  by  the  defendant,  unless  good  reason  exists  for  having  it 
made  by  some  one  else:  Bailey  v.  Taaffe,  29  CaL  422.  By  purchaser  under 
decree,  see  Boggs  v.  Hargrave,  16  Cal.  559.  A  motion  to  set  aside  a  judg- 
ment, and  for  leave  to  answer,  will  be  overruled  if  there  is  no  affidavit  of 
merits:  ParroU  v.  Den,  34  CaL  79.  An  affidavit  of  defense,  filed  upon  a  mo- 
E«xsB,  Vol.  m— ai  • 
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tion  to  set  aside  a  defanlt,  should  set  forth  the  facts  relied  upon,  ao  that  the 
court  can  judge  of  the  merits  of  the  defense:  Fhrez  v.  Uhrig's  AdnunutraUtTt 
35  Mo.  617. 

74.  Diligence  mtuit  be  Shown.— A  defendant^  who  having  snJffiered  s 
default,  has  obtained  from  the  plaintiff  a  stipulation  that  the  de&alt  may  be 
set  aside,  must  use  reasonable  diligence  in  applying  to  the  court  for  the  relief 
contemplated,  or  his  right  to  relief  will  be  lost.  An  unexplained  delay  of 
seven  years  in  making  the  application  will  justify  the  court  in  refosing  to  en- 
force the  stipulation:  JReese^r,  Mdhoney,  21  CaL  305.  As  to  diligence  geiier> 
ally:  see  PtopU  v.  FriahU,  26  CaL  135;  Lewis  v.  Rigney,  21  Id.  268. 

75.  Form  of  AfSdavit. — ^As  to  insufficiency  of  affidavit,  oonsolt  BaSUy  t. 
Taafft,  29  CaL  422;  People  v.  RoAm,  23  Id.  128;  EUioU  v.  Shaw^  16  Id.  377; 
PeopUy,  L({farge,  3  Id.  130.  An  affidavit  on  motion  to  vacate  a  jadgmentby 
default,  under  the  sixty-eighth  section  of  the  Practice  Act,  must  show:  Fint 
That  the  default  occurred  through  mistake,  inadvertence,  surpriae,  or  excus- 
able neglect;  and,  second;  That  the  defendant  has  a  meritorioos  defense: 
Bailey  v.  Taoffe^  29  Cal.  422.  An  affidavit  by  the  defendant  that  he  was  un- 
der the  impression,  when  he  retained  counsel  in  a  cause,  that  the  time  to  so- 
swer  had  not  expired;  that  he  did  not  recollect  the  precise  day  upon  which 
the  sunmions  and  complaint  were  served;  that  he  was  quite  ill  at  the  time, 
and  did  not  as  carefully  note  the  time  as  he  otherwise  would,  is  inBufficaent 
to  open  a  judgment  by  default:  EUiotl  v.  Shaw^  16  Id.  377. 

JVb.  lOil. 

Judgment  by  the  Court. 
[Title.  ] 

This  cause  came  on  regnlarlj  for  trial  on  the day 

of ,  187.,  E.  F.,  Esq.,  appearing  as  connsel  for  the 

plaintiff,  and  G.  H.,  Esq.,  for  the  defendant.  A  trial  by  jnrj 
having  been  expressly  waived  by  the  counsel  for  the  respect- 
ive parties,  the  cause  was  tried  before  the  Court,  sitting 
without  a  jury,  whereupon  J.  K.  and  L.  M.  were  examined 
as  witnesses  on  the  part  of  the  plaintiff,  and  N.  O.  and 
P.  Q.  were  examined  as  witnesses  on  the  part  of  the  de- 
fendant, and  the  evidence  being  closed,  the  cause  was  sub- 
mitted to  the  Oourt  for  consideration  and  decision;  and 
after  due  deliberation  thereon,  the  Court  delivers  its  find- 
ing and  decision  in  writing,  which  is  filed,  and  orders  that 
judgment  be  entered  in  accordance  therewith. 

Wherefore,  by  reason  of  the  law  and  the  finding  afore- 
said, it  is  ordered  and  adjudged  that  A.  B.,  the  plaintiff, 
do  have  and  recover  of  and  from  CD.,  the  defendant,  the 

sum  of dollars,  with  interest  thereon  at  the  rate 

of per  cent,  per  month,  from  the  date  hereof  until 

paid|  together  with  said  plaintiff's  costs  and  disbursements 
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incurred  in  this  action,  amounting  to  the  sum  of 

dollars;  and  that  said  sum  of dollars  and  said  in- 
terest be  paid  by  said  defendant  in  gold  coin  of  the  United 
States. 
Judgment  rendered ,  187. . 

76.  Oonclnflivenefls  of  Judgment. — ^A  judgment  is  of  no  force,  except 
between  the  parties  and  privies:  Btchett  v.  Stlover,  7  Cal.  228.  Except  in 
some  cases  for  specific  purposes:  Gregory  v.  Haynta,  13  Cal.  591;  see,  also, 
DatnoUon  y.  DaUia,  8  Cal.  227;  KUtridge  v.  Stevens,  16  Cal.  381.  One  in  pos- 
seaaioa  of  land,  who  is  neither  a  party  nor  a  privy  to  a  judgment  for  the  re- 
covery of  possession  of  it,  is  neither  affected  by  the  judgment  as  an  instru- 
ment of  evidence,  nor  can  be  dispossessed  by  virtue  of  a  writ  issued  upon  it: 
Le^oy  V.  Bogers,  30  CaL  229.  On  a  trial  by  the  court  it  may  and  should 
decide  the  whole  case:  1  Bosw.  281;  Van  VaUn  v.  Lapham,  13  How.  Pr. 
246. 

77.  In  Equity. — ^The  court  may,  when  the  justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties  on  each  side  as  between  them- 
selves: CaL  Code  C.  P.,  sec.  578.  Where  a  decision  is  made  in  a  suit  in 
equity  upon  any  particular  subject-matter,  the  rights  of  all  persons  whose 
interests  are  immediately  connected  with  that  decision,  and  affected  by  it, 
should  be  provided  for:  McPherwn  v.  Parker,  30  CaL  455.  Equity  has  ju- 
risdiction to  vacate  a  judgment  fraudulently  altered,  so  as  to  include  a  de- 
fendant not  served  with  process  and  not  originally  included  in  the  judgment: 
Chester  v.  MUler,  13  CaL  558.  An  infant  defendant  is  as  much  bound  by 
the  decree  in  equity,  as  a  person  of  full  age:  Joyce  v.  MeAvoy,  31  CaL  273. 
And  it  is  questionable  under  our  practice  whether  he  is  entitled  to  have  a 
day  given  in  the  judgment  to  show  cause  against  it:  Id.;  CaL  Civ.  Code,  sees. 
41,  42.  But  the  probate  of  a  will  is  not  conclusive  on  an  infant  or  person  of 
nnsonnd  mind  until  one  year  after  their  respective  disabilities  are  removed: 
CaL  Code  C.  P.,  sec  1333. 

78.  In  Partition. — ^A  judgment  in  an  action  for  partition  is  binding  and 
conclusive,  as  to  title,  upon  aU  the  parties  who  are  served  with  summons  or 
appear,  and  a  bar  to  a  new  action:  MorenhotU  v.  ffiguera^  32  CaL  289.  But 
such  judgment  and  partition  shall  not  affect  tenants  for  years  less  than  ten, 
to  the  whole  of  the  property  which  is  the  subject  of  the  partition:  Cal.  Code 
0.  P.,  sec.  767.  The  effect  of  a  judgment  in  partition  is  to  be  determined 
by  our  statute,  and  not  by  the  common  law:  MorenhotU  v.  Higuera,  32  CaL 
289.  The  order  of  a  court  for  a  partition  of  lands,  or  for  a  sale,  in  case  a 
partition  cannot  properly  be  made,  is  not  a  final  judgment,  in  an  action  for 
partition.  They  are  to  be  succeeded  by  a  judgment  confirming  the  parti- 
tion  sale:  Hcutings  v.  Cunningham,  35  CaL  549. 

79.  Replevin. — In  replevin,  a  judgment  for  the  plaintiff,  in  order  to  hold 
the  sureties  on  the  undertaking,  must  be  in  the  alternative:  See  CaL  Code  C. 
P.,  sees.  514,  627,  667;  NieJceraon  v.  Chatterton,  7  CaL  568;  O'Connor  v. 
Blake,  29  Cal.  312. 

80.  On  the  Merits. — ^In  every  case  other  than  those  mentioned  in  sec- 
tion 581,  the  judgment  shall  be  rendered  on  the  merits:  Cal.  Code  C.  P., 
sec.  582.  Where  an  answer  is  filed,  the  court  may  grant  any  relief  con- 
sistent with  the  case  made  by  the  complaint^  and  embraced  within  the  issue: 
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Id.  sec.  580.     The  provisioiiB  of  this  section  apply  to  numdamus  and  quo  war- 
ranto:  People  v.  Board  qf  Supervisors,  San  Francisco  Co,,  27  CaL  655. 

81.  On  Report  of  Referee. — ^A  mandamus  lies  to  compel  the  judge  of  a 
district  court  to  enter  judgment  on  the  report  of  a  referee:  RuaseU  v.  ElUoU^ 
2  CaL  245.  A  judgment  on  the  report  of  a  referee  must  be  construed  by  the 
report:  Mason  v.  Ring,  2  Abb.  Pr.  (N.  S.)  322;  Commercial  BafUt  <if  Albanif 
V.  Ter^  Eych,  50  Barb.  9. 

Jfo.  1022. 

Decree  qf  Divorce, 
[Title.] 

This  cause  haying  been  brought  on  to  be  heard  this 

day  of 9  187 . . ,  upon  the  complaint  of  the  plaintiff 

above-named,  and  the  answer  and  cross-complaint  of  the 
defendant  above-named,  and  upon  the  proofs  taken  in  said 
action,  and  upon  the  report  of  L.  M.,  the  Court  Commis- 
sioner of  this  Court  and  referee  in  this  cause,  to  whom  it 
was  referred,  to  take  proofs  of  the  facts  set  forth  in  the 
complaint  and  answer  and  cross-complaint,  respectivelj, 
and  to  report  the  same  to  the  Court,  and  the  said  referee 
having  taken  the  testimony  by  written  questions  and 
answers,  and  reported  the  same  to  the  Court,  from  which  it 
appears  that  none  of  the  material  allegations  of  the  com- 
plaint, except  those  expressly  admitted  in  the  answer,  are 
sustained  by  testimony,  and  that  all  the  material  aver- 
ments of  the  answer  and  cross-complaint  are  sustained  by 
testimony  free  from  all  legal  exceptions  as  to  its  compe- 
tency, admissibility  and  sufficiency;  that  said  matter  so 
alleged  and  proved  in  behalf  of  defendant  are  sufficient  in 
law  to  entitle  the  defendant  to  the  relief  prayed  for  in  his 
answer  and  cross-complaint;  that  plaintiff  was  a  resident  of 
this  City  and  County  at  the  time  of  commencing  this  suit, 
and  that  both  plaintiff  and  defendant  were  residents  of  this 
State  for  a  period  of  six  months  immediately  prior  thereto; 
on  motion  of  G.  H.,  counsel  for  the  defendant: 

It  is  ordered^  adjudged  and  decreed  that  the  Court,  by 
virtue  of  the  power  and  authority  therein  vested,  and  in 
pursuance  of  the  Statute  in  such  case  made  and  provided, 
does  order,  adjudge  and  decree  that  the  marriage  between 
the  said  plaintiff,  A.  B.,  and  the  said  defendant,  C.  D.,  he 
dissolved,  and  the  same  is  hereby  dissolved  accordinglji 
and  the  said  parties  are,  and  each  of  them  is  freed  and 
absolutely  released  from  the  bonds  of  matrimooy.  aad  aO 
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the  obligations  thereof;  and  it  is  farther  ordered,  adjudged, 
and  decreed,  that  the  defendant,  CD.,  have,  and  he  is 
hereby  awarded  the  sole  charge,  control  and  custody  of  B. 
S.  and  T.  U.,  the  children,  issue  of  said  marriage,  and  men- 
tioned in  said  answer  and  cross-complaint,  and,  that  the 
said  plaintiff  surrender  the  said  children  to  the  said  de- 
fendant. 

Jfo.  1023. 

Dtertt  of  Foreclosure  and  Sale, 
[Title.] 

I.  This  cause  having  this  day  been  brought  on  to  be 
heard  upon  the  complaint  filed  therein,  taken  as  confessed 
by  the  defendant  C.  D.  (whose  default  for  not  answering 
thereto  has  been  duly  entered),  and  upon  the  answers  filed 
thereto  by  the  defendants  A.  D.  and  E.  P.,  and  upon  due 
proof  of  the  filing  of  notice  of  the  pendency  of  this  action, 
containing  the  names  of  the  parties  to  and  the  object  of 
the  action,  and  a  description  of  the  property  affected  there- 
by, upon  the day  of ,  187 . .  [the  time  of  filing 

said  complaint],  in  the  office  of  the  County  Becorder  of  the 

County  of ,  where  said  property  is  situated, 

and  recording  the  same  in  said  Becorder*s  office,  and  upon 
the  report  of  B.  S.,  Court  Commissioner  of  this  Court,  which 
report  is  filed  herein  and  is  hereby  confirmed,  and  the  Court 
having  heard  the  proofs  necessary  to  enable  it  to  render 
judgment  herein;  and  it  appearing  to  the  Court  from  said 
report  that  there  is  now  due  to  the  plaintiff,  from  the  said 
defendant  CD.,  for  principal  and  interest  upon  the  debt 
and  mortgage  mentioned  and  set  forth  in  the  complaint,  the 
snm  of dollars,  which  sum  is  to  draw  and  bear  in- 
terest from  the  date  hereof  at  the  rate  of  ....  per  cent,  per 
month  [or  annum],  and  that  all  the  allegations  in  the  said 
plaintiff's  complaint  contained  are  true:  Now,  on  motion  of 
E.  F.,  of  counsel  for  the  plaintiff: 

II.  It  is  adjudged  and  decreed:  That  all  and  singular 
the  mortgaged  premises  mentioned  in  the  said  complaint 
and  hereinafter  described,  or  so  much  thereof  as  may  be 
sufficient  to  raise  the  amount  due  to  the  plaintiff  for  the 
principal  and  interest,  and  costs  in  the  suit  and  expense  of 
sale,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  auction, 
by  or  under  the  direction  of  the  Sheriff  of  the  City  and 
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County  of ,  where  said  mortgaged  premises  are  situ- 
ate; that  said  sale  be  made  in  said  city  and  county;  that  tLe 
said  Sheriff  give  public  notice  of  the  time  and  place  of  such 
sale,  according  to  the  course  and  practice  of  the  Court  and 
the  law  relative  to  sales  of  real  estate  under  execution;  and 
that  the  plaintiff  or  any  of  the  parties  to  this  suit  may  be- 
come the  purchaser  at  such  sale;  and  that  the  said  Sheriff 
after  the  time  allowed  by  law  for  redemption  has  expired, 
execute  a  deed  to  the  purchaser  or  purchasers  of  the  mort- 
gaged premises  on  the  said  sale. 

III.  That  the  said  Sheriff,  out  of  the  proceeds  of  said 
sale,  retain  his  fees,  disbursements  and  commissions  on 
said  sale,  and  pay  to  the  plaintiff  or  his  attorney,  out  of  said 

proceeds,  his  costs  in  this  suit,  taxed  at dollars,  and 

the  sum   of    dollars  fixed  by  said  mortgage  and 

allowed  by  the  Court  as  counsel  fee  of  foreclosure,  with 

interest  thereon  frbm  this  date,  at  the  rate  of per  cent 

per  month  [or  annum],  and  also  the  amount  so  found  due 
as  aforesaid  to  either,  with  interest  thereon  at  the  rate  of 

per  cent,  per  month  [or  annum],  from  the  date  of  this 

decree,  or  so  much  thereof  as  the  said  proceeds  of  sale  will 
pay  of  the  same. 

lY.  That  the  defendant,  and  all  persons  claiming  or  to 
claim  from  or  under  him,  and  all  persons  having  liens  sab- 
sequent  to  said  mortgage,  by  judgment  or  decree,  upon  the 

land  described  in  said  mortgage,  and or  their  personal 

representatives,  and  all  persons  having  any  lien  or  claim 
by  or  under  such  subsequent  judgment  or  decree,  and  their 
heirs  or  personal  representatives,  and  all  persons  claiming 
under  them,  and  all  persons  claiming  to  have  acquired  any 
estate  or  interest  in  said  premises  subsequent  to  the  filing 
of  said  notice  of  the  pendency  of  this  action  with  the  Be- 
corder  as  aforesaid,  be  forever  barred  and  foreclosed  of  and 
from  all  equity  of  redemption  and  claim  in,  of  and  to  said 
mortgaged  premises,  and  every  part  and  parcel  thereof, 
from  and  after  the  delivery  of  the  said  Sheriff's  deed. 

V.  And  it  is  further  adjudged  and  decreed :  That  the  pur- 
chaser or  purchasers  of  said  mortgaged  premises  at  such 
sale  be  let  into  possession  thereof,  and  that  any  of  the  par- 
ties to  this  action  who  may  be  in  possession  of  said  prem- 
ises, or  any  part  thereof,  and  any  person  who  since  the 
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commencement  of  this  action  has  come  into  possession 
under  them  or  either  of  them,  deliver  possession  thereof  to 
such  purchaser  or  purchasers,  on  production  of  the  sheriff's 
deed  for  such  premises,  or  any  part  thereof. 

TI.  And  it  is  further  adjudged  and  decreed :  That  if  the 
moneys  arising  from  the  said  sale  shall  be  insufficient  to  pay 
the  amount  so  found  due  to  the  plaintiff  as  above  stated, 
with  the  interest  and  costs  and  expenses  of  sale,  as  afore- 
said, the  Sheriff  specify  the  amount  of  such  deficiency  and 
balance  due  the  plaintiff  in  his  return  of  said  sale,  and 
that,  on  the  coming  in  of  said  retuiii,  a  judgment  of  this 
Court  shall  be  docketed  for  such  balance  against  the  defend- 
ant C.  D.,  and  that  the  defendant  G.  D.,  who  is  personally 
liable  for  the  payment  of  the  debt  secured  by  the  said 
mortgage,  pay  to  the  said  plaintiff  the  amount  of  such  de- 
ficiency and  judgment,  with  interest  thereon  at  the  rate  of 

per  cent,  per  month  [or  annum]^  from  the  date  of 

said  last  mentioned  return  and  judgment;   and  that  the 
plaintiff  have  execution  therefor. 

The  description  and  particular  boundaries  of  the  prop- 
erty authorized  to  be  sold  under  and  by  virtue  of  this  de- 
cree, so  far  as  the  same  can  be  ascertained  from  the 
mortgage  referred  to,  or  from  the  complaint  filed  in  this 
action,  are  as  follows,  to  wit:  [describe  it.] 

R.  Q. 

District  Judge Judicial  District. 

82.  Decree  muBt  Contain. — All  that  a  decree  in  a  suit  to  foreclose  a 
mortgage  should  contain,  is  a  statement  of  the  amount  due  to  the  plainti£fSp 
a  designation  of  the  defendants  who  are  personally  liable  for  the  payment  of 
the  debt,  and  a  direction  that  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  necessary,  be  sold  according  to  law,  and  the  proceeds  applied  to  the 
payment  of  the  expenses  of  sale,  the  costs  of  the  action  and  the  debt.  Noth- 
ing further  is  required :  LewUton  v.  Swarif  33  CaL  480.  As  to  the  substance 
of  a  decree  of  foreclosure,  consult  Raun  v.  Reynolds,  11  Id.  14;  Taggart  y. 
San  Antonia,  18  Id.  460;  Boggs  v.  Hargvave,  16  Id.  659;  Pechaud  v.  Rin- 
quet,  21  Id.  76;  San  Francisco  v.  Lawtony  Id.  689;  and  the  early  cases  of 
Moore  v.  Reynolds ,  1  Id.  361;  and  Harlan  v.  SmiU^f  6  Id.  173. 

83.  Effect  of  Decree. — The  decree  concludes  the  rights  of  all  parties  to 
the  action:  Montgomery  y.  Middlemiss,  21  Cal.  103:  San  Francisco  v.  Lawton^ 
18  Id.  465. 

84.  Personed  Judgment. — In  this  state,  parties  are  at  liberty  to  adopt, 
in  the  foreclosure  of  mortgages,  the  course  pursued  under  the  old  chancery 
system,  and  take  a  decree  adjudging  the  amount  due  upon  the  personal  obli- 
gation of  the  mortgagor,  and  directing  a  sale  of  the  premises,  and  the  appli- 
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cation  of  the  proceeds  to  ita  payment,  and  apply  after  sale  for  the  asoertaiD- 
ment  of  any  deficiency,  and  execution  for  the  same;  or  they  may  take  a 
formal  judgment  for  the  amount  due  in  the  first  instance:  CaL  Code  C.  P., 
sec.  726;  Rowland  v.  Leiby,  14  Cal.  156:  Englund  v.  Lewu^  25  Id.  348; 
Chapm  v.  Broder,  16  Id.  403.  But  a  personal  judgment  is  not  a  Hen  until 
after  sale  and  deficiency:  Id.;  Culver  v.  JRogers,  28  Id.  520.  Section  tvo 
hundred  and  forty-six  of  the  practice  act  limits  the  lien  of  a  foreclosure, 
judgment,  or  decree,  whatever  its  form,  to  the  mortgaged  property,  until  it 
is  exhausted,  and  there  can  be  no  judgment-lien  upon  other  property  until  a 
deficiency  is  duly  ascertained  and  docketed:  Weil  v.  Howard,  4  Nev.  381 

85.  Relief  from  Erroneous  Decree. — Courts  of  equity  are  ever  ready  to 
grant  relief  from  their  decrees:   Ooodenow  v.  Ewer,  16  CaL  461.     As  to  how 
relief  may  be  sought  in  such  cases,  consult  Boggs  v.  Hargrave^  16  Id.  559; 
Baun  V.  Reynolds,  15  Id.  468;   Burton  v.  Lies,  21  Id.  87;  and  LeviiUm  r 
Swan,  33  Id.  480. 

Jfo.  1094, 

Decree  in  Actions  to  Quiet  Title, 

[TiTLB.] 

This  caase  having  been  regularly  called  and  tried  by  the 
court,  and  the  findings  of  fact  and  conclusions  of  law,  aod 
the  decision  thereon  in  writing  haviug  been  duly  rendered 
by  the  court,  which  are  now  on  file  in  this  cause,  wherein 
judgment  was  awarded  in  favor  of  A.  B.,  plaintiff,  against 
all  of  the  defendants,  and  for  costs  against  such  of  the  de- 
fendants only  as  have  answered  contesting  the  plaintiffs 
rights  in  the  premises,  on  motion  of  E.  F.,  plaintiff's  attor- 
ney: 

It  is  now,  therefore,  hereby  ordered,  adjudged,  and  de- 
creed, that  the  plaintiff  have  judgment,  as  prayed  for  in  bis 
complaint  herein,  against  the  defendants,  and  each  and  all 
of  them,  that  all  adverse  claims  of  the  defendants,  and  each 
of  them,  and  all  persons  claiming  or  to  claim  said  premises, 
or  any  part  thereof,  through  or  under  said  defendants,  or 
either  of  them,  are  hereby  adjudged  and  decreed  to  be  in- 
valid and  groundless,  and  that  the  plaintiff  be  and  he  is 
hereby  declared  and  adjudged  to  be  the  true  and  lawfnl 
owner  of  the  land  described  in  the  complaint,  and  hereinaf- 
ter described,  and  every  part  and  parcel  thereof,  and  that 
his  title  thereto  is  adjudged  to  be  quieted  against  all  claims, 
demands,  or  pretensions  of  the  defendants  or  either  of 
them,  who  are  hereby  perpetually  estopped  from  setting  np 
any  claims  thereto,  or  any  part  thereof.  Said  premises  are 
bounded  and  described  as  follows:  [here  describe  the  prem- 
ises.] 
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And  it  is  hereby  further  ordered,  adjudged,  and  decreed, 
that  the  plaintiff  do  have  and  recover  his  costs,  hereby 
taxed  at dollars,  against  the  following  named  defend- 
ants: 

[Date.]  [Signature.] 

86.  Effect  of  Decree. — If  plaintiff  prevail  in  an  action  to  quiet  title,  a 
decree  inserted  in  the  judgment,  enjoining  defendant  from  making  any  fur- 
ther contest  on  plaintiff's  title,  even  if  not  strictly  correct,  does  not  injure 
defendant.  Such  decree  does  not  preclude  defendant  from  availing  himself 
of  an  acquired  title:  Jieed  v.  Caldenoood,  32  CaL  109.  As  to  effect  of  decree, 
see  Marshall  v.  Shqfter,  Id.  176. 

JVb.  10£5. 

Judgment  on  Verdict. 
[Title.]  • 

This  day  this  action  came  on  regularly  for  trial.  The 
said  parties  appeared  by  their  attorneys.  A  jury  of  twelve 
persons  were  regularly  impaneled  and  sworn  to  try  said 
action.  Witnesses  on  the  part  of  plaintiff  and  defendant 
were  sworn  and  examined.  After  hearing  evidence,  the  ar-* 
gument  of  counsel,  and  instructions  of  the  court,  the  jury 
retired  to  consider  of  their  verdict,  and  subsequently  re- 
turned into  court,  and,  being  called,  answered  to  their 
names,  and  say  they  find  a  verdict  for  the  plaintiff. 

Wherefore,  by  virtue  of  the  law,  and  by  reason  of  the 
premises  aforesaid,  it  is  ordered  and  adjudged,  that  said 
plaintiff  have  and  recover  from  said  defendant  the  sum  of 

dollars,  with  interest  thereon  at  the  rate  of 

per  cent,  per  month,  from  the  date  hereof  till  paid,  to- 
gether with  said  plaintiff's  costs  and  disbursements  in- 
curred in  this  action,  amounting  to  the  sum  of dollars. 

Judgment  rendered ,  187 . . 

87.  Entry  by  Clerk. — ^When  trial  by  jury  has  been  had,  judgment  shall 
be  entered  by  the  clerk  in  conformity  to  the  verdict,  within  twenty-four 
hours,  unless  the  court  order  the  cause  to  be  reserved  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings:  CaL  Code  C.  P.,  sec.  664. 
Where  there  is  no  question  as  to  the  proper  judgment  to  be  entered  on  a 
Terdict,  the  judgment  should  be  entered  at  once,  without  waiting  for  a 
motion  for  new  trial:  HtUchinson  v.  Bours,  13  CaL  fil.  If  the  verdict  of  the 
jury  fails  to  find  the  lien,  the  court  cannot  render  a  judgment  essentially 
different  from  the  verdict,  and  the  judgment  so  far  will  be  reversed:  Walker 
V.  Hausa-ffijo,  1  CaL  186.  The  court  will  presume  after  a  verdict  that  facts 
imperfectly  alleged  in  a  complaint  have  been  proved,  but  it  will  not  presume 
that  a  material  fact,  not  at  all  stated,  has  been  proved:  Barron  v.  Frink,  30 
Ca .  486.    To  an  attachment-execution  the  defendant  pleaded  payment,  and 
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also  a  special  plea  that  an  authorized  committee  of  the  plaintilT,  a  corpora- 
tion, had  received  a  sum  of  money  in  satisfaction  of  the  judgment;  no 
question  was  reserved.  The  jury  found  for  the  defendant.  The  oovirt 
entered  judgment,  notwithstanding  the  verdict  Heldj  to  be  error:  Conrad 
V.  Commercial  Ins,  Co.,  54  Penn.  373.  If  the  second  plea  was  immaterial,  a 
verdict  on  it  amounted  to  nothing;  it  should  have  been  met  by  a  demurzer, 
and  the  plea  of  payment  disposed  of  in  the  usual  manner:  Id. 

jfo.  lose. 

ScUi^action  qf  Judgment. 
[Title.] 

For  and  in  consideration  of  the  sum  of dollars,  to 

me  paid  by ,  the  defendant  in  the  above-entitled 

action,  full  satisfaction  is  hereby  acknowledged  of  a  certain 

judgment  rendered  in  said Court  in  the  said  action, 

on  the day  of ,  A.  D.  187. .,  in  favor  of , 

the  plaintiff  in  the  said  action,  and  against  the  said  de- 
fendant, for  the  sum  of dollars,  with  interest  thereon 

from  the day  of ,  A.  D.  187. .,  at  the  rate  of 

per  cent,  per  annum  until  paid,  together  with  said 

plaintiff^s  costs  and  disbursements,  amounting  to  the  sum 

of dollars,  and  recorded  in  Book of  Judgments, 

at  page And  I  hereby  authorize  the  Clerk  of  said 

Court;  to  enter  satisfaction  of  record  of  said  judgment  in 

the  said  action. 

E.  F„ 

[Date.]  Attorney  for  Plaintiff. 

88.  By  Itovy,  under  Bxecntion. — A  levy,  under  execution,  on  sufficient 
property  to  satisfy  it,  is  a  satisfaction  of  the  judgment:  People  ▼.  Ckuiholm^ 
8  Cal  30;  see,  also,  23  Id.  95;  see  CaL  Code  C.  P.,  sea  675.  The  retnm  <A 
a  sheriff  indorsed  on  an  execution  placed  in  his  hands  for  collection,  that  the 
execution  is  satisfied  by  promissory  notes  received  for  the  amount  due  on  it, 
is  not  evidence  of  the  satisfaction  of  the  judgment  on  which  it  was  iasned, 
nor  can  it  be  admitted  in  evidence  as  tending  to  prove  a  satisfaction  of  the 
same:  MUehdl  v.  HoekeU,  25  Cal.  542.  The  plaintiff  in  an  execution  may 
accept  of  promissory  notes  by  a  special  agreement,  as  an  absolute  payment  of 
the  same,  but  the  agreement  must  be  proved  by  testimony  other  than  the 
sheriff's  certificate:  Id. 

89.  Part  Payment. — A  payment  of  part  of  the  amount  due  upon  a 
money  judgment,  under  an  agreement  that  it  shaU  operate  as  satisfaction  in 
full,  will  not  discharge  the  judgment:  Deland  v.  Hiett,  27  CaL  611.  The 
contrary  is  now,  however,  the  rule:  See  Cal.  Civ.  Code,  sees.  1521  to  1543; 
see,  also,  FuUer  v.  Baker,  48  Cal.  632. 
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JVb.  1027. 

Memorandum  of  Costa  and  DUbursemenis* 
[Title.] 

DISBUBSEMENTS : 

Sheriffs  Fees 1 15  00 

Clerk's  Fees .$20  00 

Witness'  Fees $46  00 

[Names  qf  Witnesses  Must  be  Owen.] 

Eeferee's Fees $50  00 

Notary  Fees 10  00 

$141  00 
State  op  California.        ) 
City  and  County  of J    ^' 

E.  F.^  being  duly  sworo,  deposes  and  says: 
I.  That  he  is  one  of  the  attorneys  for  the  plainti£f  in  the 
above-entitled  action,  and,  as  such,  is  better  informed  rela- 
tive to  the  above  costs  and  disbursements  than  the  said 
plaintiff. 

n.  That  the  items  in  the  above  memorandum  contained 
are  correct,  to  the  best  of  said  affiant's  knowledge  and  belief, 
and  that  the  said  disbursements  have  been  necessarily  in- 
curred  in  the  said  action. 

[JOBAT.]  [SlONATUBE.] 

90.  Axnondment  of  Memorandum. — Under  sec  68  of  the  California 
Practice  Act,  the  court  may  allow  amendment  of  a  bill  of  costs,  and  the  affi- 
davit accompanying  it:  Bumham  v.  Hays,  3  Gal.  115. 

91.  AfDdavit. — The  affidavit  by  the  attorney  of  the  party  accompanying 
the  hill  of  costs,  is  good  under  the  statute:  Id.;  see  Cal.  Code  C.  P.,  sec. 
1033. 

92.  Attorney's  Fees. — The  measure  and  mode  of  compensation  of  attor- 
neys and  counselors  shall  be  left  to  the  agreement,  express  or  implied,  of  the 
parties.  But  parties  to  actions  or  proceedings  are  entitled  to  costs  and  dis- 
bursements, as  hereinafter  provided:  Cal.  Code  C  P.,  sec.  1021.  In  fore- 
closure cases,  counsel  fees  are  allowed  by  the  court  where  there  is  a  stipula- 
tion in  the  mortgage  for  counsel  fees:  See  Stat  1874,  p.  707;  see,  also,  Sichel 
V.  Carillo,  42  CaL  494;  Patterson  v.  Dormer,  48  Id.  380;  and  Cal.  CodeC.  P., 
sec  1500.  An  attorney  has  no  lien  upon  a  judgment  recovered  by  him  in 
favor  of  his  client  for  a  quantum  meruit  compensation  for  his  services.  Such 
lien  extends  only  to  costs  given  by  statute:  She  parte  Kyle,  1  Cal.  331.  A 
lien  of  the  attorney  for  his  costs  was  settled  by  this  court  in  Ex  parte  Kyle, 
1  Cal.  331;  and  Mansfield  v.  Dorland,  2  Cal.  617,  and  not  allowed:  Russell  v. 
Conway,  11  CaL  103. 

93.  Filing  Memorandum. — See  Cray  v.  Cray,  11  CaL  341;  Bumham  v. 
Hays,  3  Cal.  115;  Gregory  v.  Haynes,  21  CaL  443;  ExparU  BurriU,  24  Cal. 
350;  Chapm  v.  Broder,  16  CaL  403.   . 
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94.  Retazing  Costs. — If  items  are  included  in  the  bill  of  costs  wluchare 
not  properly  taxable,  it  affords  no  just  ground  for  refusing  to  issue  an  execu- 
tion or  recalling  one,  but  the  remedy  is  by  motion  to  re-tax:  Meeker  t.  J^or- 
rw,  23  CaL  286;  see  Bumham  v.  Hays,  3  CaL  115.  If  the  court  adds  to  the 
judgment  the  costs  of  the  prevailing  party,  after  the  time  for  filing  the  asme 
has  expired,  and  after  an  appeal  has  been  perfected,  the  error  can  only  be 
corrected  by  an  appeal  from  the  order:  Jones  v.  Frost,  28  CaL  245.  Where 
costs  on  appeal  to  the  supreme  court  are  not  entered  on  the  jadgment-docket 
in  the  court  below,  they  do  not  become  a  lien  on  property  until  the  levy  of 
an  execution:  Chapin  v.  Broder,  16  Cal.  403. 

CX)8TS,  WHEN  ALLOWED. 

95.  Allowance,  when  Discretionary. — The  allowance  of  costs  lestB 
in  discretion  of  the  court  of  original  jurisdiction.  And  where,  on  sustaimng 
a  demurrer  to  a  complaint,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  the  court  gave  judgment  for 
the  defendant  for  full  costs,  including  a  jury  fee:  Held,  no  such  abuse  of  dis- 
cretion as  to  warrant  interference  by  the  supreme  court:  Harvey  t.  ChUtOh, 
11  CaL  119.  The  supreme  court  will  only  review  the  ruling  of  an  inferior 
court  in  the  matter  of  costs,  upon  an  appeal  from  the  judgment  in  the  case: 
Votan  V.  Reese,  20  CaL  90.  As  to  when  costs  are  allowed  of  course,  see  CaL 
Code  C.  P.,  sees.  1022  to  1026. 

IN  FABTIGULAB  OASES. 

96.  Claim  and  Delivery. — In  an  action  to  recover  possession  of  persanal 
property,  if  the  plaintiff  takes  the  property  at  the  commencement  of  the  ac- 
tion, and  the  defendant  prays  a  return  of  it,  and  the  defendant  was  entitled 
to  the  property  at  the  commencement  of  the  action,  but  his  right  has  ceased, 
and  vested  in  the  plaintiff  before  trial,  the  judgment  should  leave  the 
property  in  plaintiff's  possession,  but  award  costs  to  defendant:  O^Connerr. 
Blake,  29  CaL  312;  Edgar  v.  Gray,  5  CaL  267. 

97.  Clerk's  Duty Within  two  days  after  the  costs  are  taxed  or  asc^ 

tained,  if  not  included  in  the  judgment,  the  clerk  must  insert  the  same  in  a 
blank  left  in  the  judgment  for  that  purpose,  and  must  make  a  similar  entry 
in  the  copies  and  docket  of  the  judgment:  CaL  Code  C.  P.  sec.  1035.  For 
the  former  practice,  see  Chapin  v.  Brodie,  16  CaL  419. 

98.  Costs  are  Part  of  Judgment — Costs  are  included  in  and  constitote 
a  part  of  the  judgment,  and  hence,  though  ascertained  and  adjudged  by  the 
court  after  an  entry  of  the  judgment  by  the  clerk  may  have  been  made,  yet 
the  law  considers  such  action  of  the  court  as  having  preceded  the  final  judg- 
ment: Lasky  v.  Davis,  33  Cal.  677. 

99.  Xyectment. — If  the  plaintiff  in  ejectment  recovers  judgment,  he  is 
entitled  to  the  costs,  although  his  recovery  is  for  only  a  portion  of  the  de- 
manded premises,  and  the  defendant  recovers  judgment  for  the  residue: 
Haven  v.  Dale,  30  Cal.  547. 

100.  In  Equity. — Costs  in  equity  are  always  in  the  discretion  of  the  court, 
and,  whether  granted  or  withheld,  are  but  as  incidents  to,  and  no  part  of  the 
relief  sought:  Qray  v.  Dougherty,  25  CaL  2S2. 
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101.  InJTUiction. — In  this  oaae,  salt  for  damages  to  a  mining  claim  and 
for  an  injunction,  plaintifiGs  had  judgment  for  one  hundred  dollars,  and  costs 

taxed  at dollars,  a  perpetual  injunction  being  granted  also.     After  the 

judgment  was  entered,  plaintifiEs  moved  that  costs  for  the  trial  be  allowed. 
Motion  denied,  except  as  to  the  costs  accrued  by  reason  of  the  injunction 
granted:  Held,  that  this  is  a  case  where  the  allowance  of  costs  is  in  the  dis- 
cretion of  the  court  below:  Earmond  v.  Chew,  17  Cal.  336. 

102.  Money  or  Damages. — Costs  of  a  suit  form  no  part  of  the  matter  in 
dispnte,  and  an  appeal  does  not  lie  to  the  supreme  court  where  the  amount 
iuTolved  is  less  than  two  hundred  dollars,  although  the  costs  added  thereto 
may  increase  it  beyond  that  sum:  Dumphy  y.  Quindon,  13  CaL  30;  see  Za- 
briakie  v.  Torrey,  20  Id.  174. 

103.  On  Appeal — ^The  judgment  of  the  supreme  court  on  appeal,  and 
costs  consequent  thereon,  is  final,  and  the  district  court  has  no  authority  to 
prevent  immediate  execution  of  the  judgment  of  this  court  so  remitted:  City 
of  MaryaviUe  v.  Buchanan,  3  CaL  212.  The  clerk  of  the  supreme  court,  in 
entering  up  the  judgment,  adds  the  words  ''with  costs,*'  and  annexes  to  the 
remittitur  a  copy  of  the  bill  of  costs  filed;  these  words  are  a  sufficient  award- 
ing of  costs  for  the  clerk  below  to  issue  an  execution:  Id.  The  costs  on  ap- 
peal, or  properly  the  costs  in  this  court,  and  the  costs  of  making  up  the 
appeal  in  the  court  below,  including  the  costs  of  making  out  the  transcript  and 
the  costs  of  the  former  trial,  abide  the  event  of  the  suit:  Gray  v.  Oray  and 
EaUm  V.  Palmer,  11  CaL  341;  Ex  parte  BurriU,  24  CaL  350.  Case  where 
each  party  was  made  to  pay  his  own  costs  on  appeal:  Bradbury  v.  Barnes,  19 
CaL  120.  Case  where  costs  of  motion  in  supreme  court  were  not  allowed :  Swain 
V.  Naff  lee,  19  Cal.  127.  Case  where  appellant  paid  costs  in  supreme  court: 
Jungerman  v.  Bovee,  19  CaL  355. 

104.  On  Judgment  Affirmed  in  Part  and  Reversed  in  Part. — 
Where  a  judgment  was  affirmed  in  part  and  reversed  in  part,  the  respondent 
was  allowed  his  costs  in  the  court  below,  but  was  required  to  pay  the  costs  of 
the  appeal:  Cole  v.  Stoanston,  1  Cal.  51.  Judgment  may  be  affirmed  as  to  a 
mandamus,  but  reversed  as  to  costs:  McDougall  v.  JRoman,  2  Id.  80. 

105.  On  Judgment  Modified. — ^Where  a  judgment  of  the  court  was  in- 
correct in  part,  the  appellate  court  ordered  the  court  below  to  modify  its 
judgment  accordingly,  and  the  appellants  recovered  the  costs  of  their  appeal: 
Welch  V.  SuUivan,  8  Cal.  512;  see  Cassm  v.  MarsJiall,  18  Id.  693. 

106.  On  New  Trial  Awarded. — When  a  judgment  for  plaintiff  is  re- 
fused by  the  appellate  court,  and  a  new  trial  is  awarded,  if  plaintiff  recovers, 
judgment  on  the  second  trial,  he  is  entitled  to  his  costs  in  the  court  below  in- 
curred on  the  first  trial:  Stoddard  v.  Treadwell,  29  Cal.  281. 

107.  On  Judgment  Reversed. — Where  a  judgment  is  reversed  by  the 
supreme  court,  and  the  case  remanded  for  further  proceedings,  and  costs  are 
awarded  in  general  terms,  the  costs  awarded  include  only  the  costs  made  on 
the  appeal  to  the  supreme  court.  The  costs  of  the  former  trial  abide  the 
event  of  the  suit:  Ex  parte  BurriU,  24  Cal.  350.  Where  the  judgment  below 
is  reversed  on  appeal,  and  a  new  trial  had,  the  costs  of  the  first  trial  are 
part  of  the  final  bill  of  costs:  Vieher  v.  Webster,  ISl  Id.  58.  Appellant  made 
to  pay  costs,  although  the  judgment  is  reversed:  Ren\f  v.  Tlie  Cynthia,  18 
Id.  669.    If  no  motion  be  made  in  the  court  below  to  correct  a  clerical  error 
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disclosed  by  the  pleadings,  the  error  will  be  oorrected  in  the  snpreme  court 
at  appellant's  cost:  Tryon  y,  SuUon,  13  Id.  491.  If  any  one  or  more  of  the 
parties  desire  a  modification  of  the  judgment  as  to  costs,  the  proper  applica- 
tion should  have  been  made  within  the  ten  days  allowed  for  filing  a  petition 
for  a  rehearing:  Grat/  y.  Chray,  11  Id.  341.  Defendants  below  and  ^ypellsntB 
here,  on  the  main  question,  to  wit,  the  injunction,  required  to  pay  costs  in 
this  court  on  both  appeals:  Jungerman  v.  Bovee,  19  Id.  355. 

108.  On  Remittitar. — ^The  party  responsible  for  erroneoiui  prooeedisgi 
after  the  remUtiiur  has  been  sent  down  from  the  supreme  courts  must  pay  the 
costs  of  those  proceedings,  and  the  costs  consequent  on  a  second  sppol 
caused  by  them:  Argenti  v.  City  qf  San  Frandeco,  30  CaL  458b  If  the 
printed  transcript  in  the  supreme  court  is  unnecessarily  long,  the  party  re- 
sponsible for  this  will  be  adjudged  to  pay  the  costs  of  printing  thus  umeoei- 
sarily  incurred:  People  ▼.  Holden,  28  Id.  124.  The  clerk  of  the  court  beknr 
can  issue  an  execution,  if  required  by  the  prevailing  party,  for  the  costs  in- 
cluded in  the  memorandum  and  the  costs  of  the  clerk  of  the  supreiue  comt, 
as  certified  by  him  in  the  remiUUur:  Ex  parte  Burrill,  24  Id.  350. 

109.  Right  of  X7Ba  of  Water.— In  an  action  to  tiy  the  tight  of  the  use 
of  water,  and  for  damages  for  diverting  it,  where  the  amount  for  which  judg- 
ment is  given  is  less  than  two  hundred  dollars,  it  will  carry  coats:  Mamt  t. 
BickneU,  10  Cal.  217;  Vautan  v.  Reete,  20  Id.  90. 


PART  TENTH. 


NEW  TKIAL. 


CHAPTEB  I. 

NEW  TRIAL  IN  GENERAL. 

1.  A  new  trial  is  a  re-examination  of  an  issue  of  fact  in 
the  same  court,  after  a  trial  and  decision  by  a  jury,  court, 
or  referees:  Cal.  Code  C.  P.,  sec.  656;  Laws  of  Nevada,  sec. 
194;  Oregon,  sec.  231;  Idaho,  sec.  208;  Arizona,  sec.  194; 
Wash.  Ter.,  sec.  276.  At  common  law,  new  trial  is  defined  to 
be  a  ^'  re-examination  of  an  issue  of  fact  before  a  court  and 
jury,  which  had  been  tried  at  least  once  before  the  same 
court  and  jury :"  Hilliard  on  New  Trials,  1.  It  is  said  ''the 
origin  of  the  practice  of  granting  new  trials  is  concealed  in 
the  night  of  time."  In  modem  practice,  as  well  as  in  former 
times,  new  trials  are  gi*anted  for  the  purpose  of  more  fully 
securing  to  the  parties  litigant  complete  justice. 

2.  New  trials  are  granted  on  the  theory :  First.  That  at 
the  former  trial  there  was  some  error  of  law  committed  by 
the  court;  or.  Second.  That  at  the  former  trial  some  evi- 
dence material  to  the  issue  was  not  presented,  the  existence 
of  which  testimony  being  then  unknown  to  the  party  making 
the  application  for  a  new  trial,  or  at  the  time  beyond  his 
control,  and  which  testimony  is  not  cumulative  in  its  char- 
acter; or.  Third.  Surprise  whereby  the  rights  of  the  parties 
were  materially  affected  at  the  former  trial.  In  other  words, 
new  trials  are  granted  for  errors  of  the  judge  iA  matters  of 
law,  and  errors  of  the  jury  in  matters  of  fact:  Bochdly, 
Phillips,  Hempsb  23.  And  in  any  event,  a  new  trial  must 
be  granted  for  some  matter  outside  of  the  record:  19  Ga.  1. 

3.  The  law  presumes  the  verdict  to  be  correct,  and  hence 
the  party  excepting  must  show  clearly  that  the  former  de- 
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cision  was  wrong.  Error  must  distinctly  appear,  and  not 
be  left  shadowed  in  doubt.  When,  for  instance,  there  are 
more  issaes  than  one  submitted,  one  good,  and  the  rest  bad, 
and  a  general  finding,  the  presumption  is  that  the  jury  dis- 
regarded the  immaterial  issue :  Hilliard  on  New  Trials,  17. 

4.  When  a  party  desires  to  show  that  a  judge  ruled  erro- 
neously, it  must  be  made  to  appear:   First.  What  mlings 
were  made;   Second.  That  they  were  excepted  to;  Third. 
Wherein  they  were  erroneous;  Fourth.  The  materiality  of 
the  ruling;  for,  unless  the  error  had  some  influence  in  de- 
termining the  verdict,  no  wrong  is  done,  and  a  new  trial 
should  not  be  granted:  Hilliard  on  New  Trials,  18;  Fifth. 
An  exception  against  the  weight  of  evidence  is  not  good 
unless  it  clearly  appear  that  all  the  evidence  is  in  the  record: 
Id.  21.     All  these  are  general  propositions  which  are  in  this 
state  authoritatively  settled  by  our  statute,  and  the  decisions 
of  our  courts.     When  a  judgment  and  verdict  are  in  accord- 
ance with  the  evidence,  and  there  is  no  substantial  conflict 
in  it  upon  any  material  issue,  and  no  error  has  intervened, 
the  court  has  no  right  to  grant  a  new  trial,  and  if  it  do  so 
its  order  will  be  set  aside  as  unauthorized:  Lawrence  y. 
Burnham,  4  Nev.  361. 

5.  When  a  suit  has  been  regularly  prosecuted  to  judg- 
ment, and  substantial  justice  has  been  done,  the  parties  are 
not  entitled  to  invoke  the  interposition  of  the  court  for  the 
purpose  of  having  the  cause  re-tried  and  again  determined, 
at  the  expense  of  the  public,  and  to  the  delay  of  other  suit- 
ors, although  both  of  the  litigants  join  in  the  application : 
Nichols  V.  Sixth  Avenue  B.  B.  Co.,  10  Bosw.  260;  Phdan 
V.  Buiz,  15  Gal.  90.  It  is  useless  to  put  parties  to  the  addi- 
tional trouble  and  expense  of  a  new  trial,  when  it  is  clearly 
seen  that  after  a  protracted  litigation  the  result  must  be  the 
same:  ToKLer  v.  Fohom,  1  Cal.  207;  Smiih  v.  Compio^h  6 
Id.  26;  Sujwl  v.  Hepbtcm,  1  Id.  285.  Nor  will  a  new  trial 
be  granted,  as  a  general  rule,  to  enable  a  party  to  recover 
nominal  damages:  Bnggs  v.  Morse,  42  Conn.  258;  McConihe 
V.  N.  Y.  &  E.  B.  B.  Co.,  20  N.  T.  495;  Nolan  v.  Harris,  52 
How.  Pr.  409. 

6.  A  new  trial  cannot  be  granted  until  there  has  been  a 
determination  of  the  issues  of  fact:  Putnam  v.  Crombie,  34 
Barb.  232.     Where  a  new  trial  is  ordered,  and  the  order  is 
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based  upon  a  decision  determiniDg  the  principles  of  law 
which  govern  the  action,  the  new  trial  must  be  conducted 
in  accordance  with  the  principles  thus  determined :  Leese  y. 
Clark,  20  Cal.  387;  Souh  v.  BiUei\  Id.  522;  Table  ML  Tann. 
Co.  V.  Stranahan,  21  Oal.  548;  Heirs  of  Nieto  v.  Carpenter, 
Id.  455;  MUchdl  v.  Davis,  23  Cal.  381;  Moore  y.  Murdoch, 
26  Oal.  524;  Lucas  y.  San  Francisco,  28  Cal.  591;  Estate 
of  Pacheco,  29  Cal.  224;  Mul/ord  v.  EstvMlo,  32  Cal.  131; 
Kile  V.  Tubba,  Id.  332;  Argenii  v.  Satayer,  Id.  414.  A  new 
trial  cannot  be  prosecuted  pending  an  appeal  from  an  order 
granting  the  same:  Ford  v.  Ttiompson,  19  Cal.  118.  Where 
judgment  of  the  appellate  court  directs  the  court  below 
what  judgment  to  render,  a  new  trial  is  not  authorized :  Ar- 
genii  v.  Ciiy  of  San  Francisco,  30  Cal.  458. 

POWER  OP  COURT  TO  GRANT. 

7.  The  courts  of  the  United  States  are  empowered  to 
grant  new  trials  in  cases  where  there  has  been  a  trial  by 
jury,  for  reasons  for  which  new  trials  have  usually  been 
granted  in  the  courts  of  law:  Bey.  Stats.  IT.  S.  [ed.  1878], 
sec.  726.  So,  in  actions  for  the  recoyery  of  a  penalty,  al- 
though the  yerdict  was  in  fayor  of  the  defendant. 

8.  On  a  reyersal  of  a  judgment,  in  an  action  brought  by 
a  writ  of  error  from  a  district  court,  the  circuit  court  of 
another  state  may,  if  justice  require  it,  award  a  venire  facias 
de  novo,  triable  at  the  bar  of  such  circuit  court,  according 
to  the  proyisions  of  section  24  of  the  act  of  September  24, 
1789,  above  mentioned:  United  States  y.  Saioyei',  1  Gall. 
86;  see,  also.  United  States  y.  Woiison,  Id.  5;  United  States 
V.  Harding,  1  Wall,  jr.  C.  Ct.  127;  United  States  y.  Macomb, 
5  McLean,  286;  United  States  y.  Taylor-,  4  Cranch  C.  Ct. 
338.  If  an  order  granting  a  new  trial  be  reversed,  on  the 
ground  that  it  was  prematurely  made,  the  e£fect  is  to  leaye 
the  motion  for  a  new  trial  still  pending  in  the  court  below, 
to  be  regularly  disposed  of:  Thomas  y.  Sullivan,  11  Ney. 
280.  If  the  judge  of  a  district  or  circuit  court  die,  his  suc- 
cessor has  power  to  grant  a  new  trial:  Idfe  and  Fire  Ins.  Co. 
of  N.  T.  v.  Wilson,  8  Pet.  291. 

9.  The  power  of  a  court  of  common  law  to  grant  new 
trials,  and  the  grounds  upon  which  it  may  be  granted,  ex- 
plained:   United  States  y.  Ihirteen  hwndred  and  siaiy4hree 
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bags  of  merchandise,  2  Sprague  U.  S.  85.  The  legislatme 
has  no  power  to  grant  a  new  trial  or  re-open  a  judgment  in 
an  action  litigated  between  individuals :  People  v.  Frisbic^  26 
Cal.  135. 

10.  The  court  has  power  to  set  aside  report  of  referee, 
and  grant  a  new  trial,  on  the  ground  that  evidence  before 
referee  did  not  justify  his  decision :  Cappe  v.  Brizsolara,  19 
Oal.  607.  Or  for  any  reason  that  would  be  sufficient  to  set 
aside  the  award  of  an  arbitrator :  Headley  v.  Beed^  2  Cal. 
322.  Or  the  verdict  of  a  jury:  McHenry  v.  Moore,  5  Oal.  90. 
The  court  may  of  its  own  motion,  without  the  application  of 
either  party,  vacate  the  verdict  of  a  jury  and  grant  a  new 
trial,  where  the  court  is  satisfied  that  the  verdict  was  ren- 
dered under  a  misapprehension  of  the  instructions,  or  the 
influence  of  passion  or  prejudice:  Cal.  Code  0.  P.,  sec.  662; 
see  Duff  v.  Fisher,  15  Cal.  375.  And  where  the  defendant 
in  a  criminal  case  is  convicted  and  appeals,  and  the  judg- 
ment is  reversed,  the  appellate  court  may  order  a  new  trial, 
although  the  defendant  did  not  move  for  a  new  trial  and  de- 
nies the  power  of  the  court  to  grant  one :  Stoic  v.  Rover ^  10 
Nev.  388. 

11.  The  county  court  has  power  to  grant  a  new  trial.  The 
appellate  power  of  the  supreme  court  over  the  county  court 
could  not  be  properly  or  efficiently  exercised  unless  the 
power  to  grant  a  new  trial  existed  in  the  county  court:  Dick" 
enson  v.  Van  Horn,  9  Cal.  207.  But  the  county  court  has  no 
power  to  grant  a  new  trial,  in  a  special  case,  to  contest  an 
election  under  the  statute:  Casgrave  v.  Howland,  24  Cal. 
457;  see  Dorsey  v.  Barrij,  24  Cal.  455.  That  such  proceed- 
ings are  special  cases:  Keller  v.  Chapman,  34  Cal.  640.  A 
mxindamiis  will  not  lie  to  compel  a  county  judge  to  try  a 
cause,  on  the  ground  that  he  has  improperly  dismissed  the 
appeal  taken  from  a  justice's  court:  People  v.  Weston,  28  Cal. 
639.  On  appeal  from  the  justice's  court  to  the  county  court 
on  questions  of  law  alone,  if  a  new  trial  be  ordered,  it 
should  take  place  in  the  county  court:  People  v.  Fredo^i,  6 
Cal.  517. 

POWERS  OP  EQUITY. 

12.  Courts  of  equity  will  not  grant  relief  against  judg- 
ments recovered  at  law,  unless  the  party  asking  for  relief 
was  unable  to  avail  himself  of  his  defense  in  the  action  at 
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lawj  or  was  prevented  from  doing  so  by  fraud,  accident  or 
mistake,  without  negligence  on  his  part:  Quinn  v.  Wetherbee, 
41  Cal.  247.  A  bill  of  review  for  new  trial  must  be  filed 
within  the  time  allowed  for  the  prosecution  of  an  appeal  or 
writ  of  error:  AUen  v.  Currey^  Id.  318.  The  application 
must  be  made  promptly,  it  is  too  late  two  years  after  thci 
facts  are  discovered :  Neal  v.  Byers^  45  Id.  234. 

13.  It  is  a  well  established  rule  that  equity  never  will 
grant  a  new  trial  of  a  matter  which  has  been  determined  in 
a  court  of  law;  it  being  a  matter  over  which  the  court  of  law 
has  full  jurisdiction:  Oreen  v.  Bobinson,  5  How.  Miss.  80. 
But  where  injustice  is  done  by  a  final  judgment,  without 
default  of  defendant  therein  in  pleadings,  or  producing  evi- 
dence, equity  will  interfere.  Or  the  chancellor  may  direct 
a  new  trial  at  law,  on  good  grounds,  and  on  sufficient  rea- 
son being  shown  for  failure  to  apply  to  the  common  law 
judge:  Hunt  v.  Boyier,  1  J.  J.  Marsh.  484.  Ho,  a  new  trial 
at  law  was  decreed  where  the  officer's  return  had  been  al- 
tered. Where  it  would  be  proper  for  a  court  of  law  to  grant 
a  new  trial,  if  the  application  had  been  made  while  that 
court  had  the  power,  it  is  equally  proper  for  a  court  of 
equity  to  do  so,  if  the  application  be  made  when  the  court 
of  law  has  no  means  of  granting  such  trial;  but  it  will  only 
interfere  in  case  of  newly  discovered  evidence,  surprise  or 
fraud,  or  where  a  party  is  deprived  of  the  means  of  defense 
by  circumstances  beyond  his  control:  Horn  v.  Queen,  4 
Neb.  108. 

14.  Chancery  will  not  order  a  new  trial  at  law  in  favor  of 
a  party  who  has  neglected  to  apply  at  law,  except  under 
very  special  circumstances:  HUl  v.  McNeill^  8  Porter,  432; 
Gales  V.  Shipp^  2  Bibb,  241;  Patterson  v.  MaUhews,  3  Id.  80. 
A  party  cannot  maintain  an  action  in  a  court  of  equity,  to 
obtain  a  new  trial  in  a  court  of  law,  without  showing  that 
he  had  no  opportunity  to  move  for  a  new  trial  in  the  law 
court,  by  reason  of  mistake,  accident  or  surprise,  unaccom- 
panied by  any  fault  or  negligence  on  his  part:  Mastick  v. 
Thorp,  29  Cal.  444;  Faulkner  v.  Harwood,  6  Rand.  125;  but 
see  Cummins  v.  Kennedy,  4  J.  J.  Marsh,  642;  Harrison  v. 
Harrison,  1  Litt.  137.  Or  where  no  circumstances  of  fraud 
are  shown:  Borland  v.  TJiornton,  12  Cal.  441;  Boston  v. 
Haynes,  33  Id.  31;  Landv.  EUioit,  1  S.  &  M.  608;  Herring 
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y.  Wtnmis,  IS.  &  M.  Gh.  466.  Or  unless  the  judgment 
was  obtained  through  fraud,  accident,  or  mistake,  uncon- 
nected with  negligence  or  inattention  on  the  part  of  the 
judgment-debtor:  Day  v.  WeUes^  31  Conn.  344. 

15.  A  purchaser  of  land  during  pendency  of  suit  against 
grantor  for  its  recovery,  with  notice  of  suit  pending,  who 
neglects  to  defend  it  till  judgment  is  rendered,  and  then 
neglects  to  move  for  a  new  trial,  cannot  obtain  a  new  trial 
in  a  court  of  equity:  Mastick  v.  Thorp,  29  Cal.  444.  An 
application  made  in  a  court  of  equity  for  a  new  trial,  on 
the  ground  that  the  defendant  was  defaulted,  and  thereby 
prevented  from  maintaining  a  claim  in  set-off,  will  be  re- 
fused, if  it  does  not  appear  that  he  is  in  danger  of  losing 
his  claim :  CliUe  v.  Ewing,  21  Texas,  679. 

16.  A  court  of  equity  should  not  grant  a  new  trial  at  law 
upon  the  ground  that  a  party  was  deprived,  without  fault 
on  his  part,  of  his  remedy,  by  writ  of  error  to  correct 
erroneous  rulings  on  the  first  trial,  when  no  error  in  the 
judgment  at  law  appears  on  the  record:  Parker  y.  Honity  38 
Miss.  215.  Where  a  party  moves  for  a  new  trial  and  fails, 
he  cannot,  on  the  same  facts,  go  into  equity  to  enjoin  tLe 
judgment  rendered:  Collins  y.  Butler,  14  Cal.  223;  JBorland 
y.  Thornton,  12  Id.  441;  Mastick  v.  Tli&iTp,  29  Cal.  444. 

17.  In  a  suit  in  equity,  if  the  issues  are  submitted  to  a 
jury  and  a  general  verdict  returned,  which  the  court  after- 
wards sets  aside  on  motion  for  a  new  trial,  it  is  unnecessary 
for  the  court  to  grant  a  new  trial;  the  court  may,  upon  the 
testimony  already  given,  and  such  further  testimony  as  may 
be  taken,  in  its  discretion  determine  the  issues  of  fact  and 
give  final  judgment:  IVingate  y.  Ferris,  50  Cal.  105. 

GRANTING  MOTION  DISORETIONABY. 

18.  Motions  for  new  trial  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and  are  granted  or  denied,  not  as  mat- 
ter of  strict  right,  but  as  the  substantial  justice  of  the  case 
may  appear  to  require:  Drake  v.  Palmer,  2  Cal.  177; 
affirmed  in  Hastings  y.  Steamer  Uncle  Sam,  10  Id.  341; 
Cooke  y.  Stewart,  Id.  353;  Speck  v.  Hoyt,  3  Cal.  413;  Petet^ 
y.  Foss,  16  Id.  357;  Smith  y.  Richmond,  15  Id.  501;  Nooney 
v.  Mahoney,  30  Id.  226;  O'Brien  v.  Brady,  23  Id.  243;  Qnimi 
y.  Kenyon,  22  Id.  82;  Lestrade  y.  Barth,  17  Id.  285:  HaU  v. 


GBAlTTINa  MOTION  DISOBETIONABY.  341 

Bark  Emily  Banning,  33  Id.  525;  Clayton  v.  Tarrington, 
33  Barb.  145;  State  v.  Anderson,  19  Mo.  241;  McLanahan  v. 
Universal  Ins.  Co,,  1  Pet.  TJ.  S.  170;  Calbreaih  v.  Gracy,  1 
Wash.  C.  Ct.  198;  Denniston  v.  McKeen,  2  McLean,  253; 
United  Stales  v.  Martin,  Id.  256;  Benedict  v.  Davis,  Id.  347; 
Lloyd  Y.  Scott,  4:  Oranch  0.  Cfc.  206;  Shepherd  v.  Brenton, 
16  Iowa,  84;  Whitney  v.  Blunt.,  Id.  283;  McNair  v.  McCom- 
her.  Id.  368;  McKay  v.  Thornton,  Id.  25;  ^eod  v.  Lang^ 
waiiJiy,  Id.  235;  jHo?xse  v.  Wright,  22  Ind.  383;  see,  also, 
jR)rr€»<  V.  Forrest,  25  N.  T.  501.  And  where  a  new  trial  has 
been  granted  it  is  presumed  the  discretion  was  properly  ex- 
ercised; and  the  burden  of  showing  that  it  was  not,  devolves 
upon  the  party  appealing  from  the  order:  Hdbler  v.  Cole,  49 
Cal.  250.  That  it  is  not  a  matter  of  mere  discretion  in  all 
cases,  see  Anderson  v.  Borne,  W,  &  0.  B.  B.  Co.,  54  N.  T. 
334;  Sacramento  etc.  M.  Co.  v.  SJiowers,  6  Nev.  291.  A 
court  is  not  bound  to  grant  a  new  trial,  although  both  par- 
ties desire  it:  Phelan  v.  Buiz,  15  Cal.  90;  Aiken  v.  Bruen, 
21  Ind.  137;  Nichols  v.  Sixth  Av.  B.  B.  Co.,  10  Bosw.  260. 
Where  a  new  trial  was  granted  on  the  ground  of  irregularity 
in  the  presence  of  the  court,  the  appellate  court  will  not 
review  the  question  as  to  whether  the  court  below  was  mis- 
taken on  the  question  of  fact  involved :  Thompson  v.  Thorn- 
ton,  47  Cal.  76. 

19.  A  new  trial  should  not  be  granted  unless  the  evidence 
strongly  preponderates  against  the  verdict:  Treadway  v. 
Wilder,  9  Nev.  67;  Williams  v.  State,  9  Mo.  268;  Bobbins  v. 
AUon  Ins.  Co.,  12  Id.  380;  Williams r.  Buker,  49  Maine,  427. 
Or  where  the  question  of  law  was  adverse  to  the  verdict: 
Speck  V.  Hoyt,  3  Cal.  413.  Or  where  errors  intervened  in 
the  trial  of  a  cause:  Hastings  v.  Steamer  Uncle  Sam,  10 
Cal.  341.  Or  where  the  judgment  is  erroneous,  by  reason 
of  a  wrong  construction  given  to  the  description  of  land  in 
a  deed  in  evidence:  Hicks  v.  Coleman,  25  Cal.  145:  PiercyY. 
Crandall,  34  Cal.  334.  So,  where  on  the  trial  it  was  not 
fully  disclosed  by  the  evidence  where  the  initial  point  was 
located  in  the  boundary  of  land,  a  new  trial  was  ordered  for 
a  more  full  disclosure :  Piercy  v.  Crandall,  34  Cal.  334.  Or, 
where  the  jury,  without  particular  instructions,  returned  a 
verdict  payable  in  gold  coin,  though  there  was  no  evidence 
that  the  defendant  promised  in  writing  to  pay  in  gold  coin, 
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a  new  trial  was  granted:  Howard  v.  Boeben^  33  Cal.  399. 
But  a  new  trial  will  not  be  granted  to  allow  a  party  to  con- 
tradict admissions  on  a  former  trial :  VandaU  v.  S.  S.  F.  Dod 
Co.,  40  Cal.  92. 

20.  In  Indiana,  it  appears  that  in  a  civil  case,  only  two 
new  trials  can  be  granted  to  the  same  party  in  the  cause, 
upon  any  grounds  whatever:  Boberts  v.  Bobesoyi,  22  Ind.  466. 
The  court  will  not  entertain  a  second  application  for  a  new 
trial  by  the  same  party  in  the  same  suit,  unless  it  appears 
or  is  shown  that  the  party  did  not  know  or  could  not  have 
known  the  grounds  upon  which  the  second  application  rests 
at  the  time  the  former  application  was  submitted:  Hatfes  v. 
Kenyon,  7  E.  I.  531.  In  New  York,  in  actions  to  recover  pos- 
session of  lands,  the  grant  of  a  third  trial  is  in  the  discre- 
tion of  the  court:  Wright  v.  Milbank,  9  Bosw.  672. 

C0T7BT  HAT  IMPOSE  TERMS. 

21.  Where  a  new  trial  is  asked  as  a  matter  of  favor  or 
rests  in  the  discretion  of  the  court,  a  condition  may  be  im- 
posed upon  granting  it;  but  where  a  party  asks  it  as  a  mat- 
ter of  right,  because  some  legal  error  was  committed,  the 
appellate  court  has  no  discretion  to  grant  or  withhold  it; 
but,  finding  error,  is  bound  to  reverse  the  judgment  and 
grant  a  new  trial,  and  cannot  impose  a  condition  thereon: 
Aiidei'sonY.  Borne  W.  &  0.  B.  B.  Co.,  54  N.  T.  334.    If  the 
findings  are  not  sustained  by  the  evidence,  in  a  question  of 
damages,  the  court  may  require  the  plaintiff  to  remit  the 
damages  or  submit  to  a  new  trial :  OarperUier  v.  Gardner, 
29  Oal.  160;  see  Patterson  v.  Uly,  19  Id.  28;  Benedict  v. 
Coasena,  4  Id.  382.     After  the  court  grants  a  new  trial  on 
terms,  as  a  rule,  the  court  above  will  not  interfere  in  these 
matters:  Hilliard  on  New  Trial,  53.    The  terms  upon  grant- 
ing new  trials  are  peculiarly  within  the  discretion  of  the 
court,  with  the  exercise  of  which  the  appellate  court  will 
not  interfere,  except  on  a  clear  showing  of  abuse  or  grossly 
unreasonable  terms:  Bice  v.  Cashirie,  13  Id.  54;  Batelley. 
Connor,  6  Id.  140.     Beductiou  of  verdict:  Haiirison  v.  Pea- 
body,  34  Id.  179;  Chapin  v.  Bourne,  8  Id.  296.     On  pay- 
ment of  costs:  Tyson  v.  JVells,  1  Id.  378;  Overing  v.  Bussdli 
28  How.  Pr.  151;  see,  also.  East  Biv.  Bh.  v.  Hoyt,  22  Id. 
478;  Noiili  v.  Sergeant,  33  Barb.  350;  Zimmerman  v.  March- 
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land,  23  Ind.  474.  It  seeYns  to  be  the  rule  in  England,  if  a 
new  trial  is  allowed  on  a  question  of  merits,  costs  will  be 
allowed,  but  otherwise  if  allowed  for  irregularity:  Hillard 
on  New  Trial,  53.  So,  if  payment  of  costs  be  made  a  con- 
dition precedent,  and  it  is  not  done  in  the  time  prescribed, 
the  judgment  remains  in  force:  Id.;  15  111.  380;  6  Texas, 
199.  Where  a  party  complies  with  the  terms  imposed,  and 
avails  himself  of  the  order,  he  cannot  afterwards  question 
its  correctness :  Batdle  v.  Connor,  6  Cal.  140. 


CHAPTEE  n. 

PROCEEDINGS  ON  MOTION  FOR  NEW  TRIAL. 

1.  There  are  three  distinct  steps  recognized  by  the  Cali- 
fornia Practice  Act  in  a  proceeding  to  obtain  a  new  trial,  for 
the  taking  of  which,  except  the  last  a  particular  period  of 
time  is  allowed:  First.  A  notice  of  intention  to  move  for  a 
new  trial;  Second.  Filing  and  serring  statements  or  affi- 
davits; and,  Third.  The  motion  for  a  new  trial:  Jenkins  v. 
Finnk,  27  Gal.  337.  An  order  extending  the  time  for  taking 
either  of  these  steps,  should  express  with  precision  the  ob- 
ject to  be  attained:  Id. 

Jfo.  loss 8. 

Notice  qf  IntenHon  to  Move  for  New  Trial 
[Tttlk.] 

To ,  attorney  for  plaintiff: 

Take  notice,  that  defendant,  C.  D.,  intends  to  move  the 
court  to  vacate  and  set  aside  the  verdict  [or  decision  of  the 
court]  rendered  in  the  above  cause,  and  to  grant  a  new  trial 
of  said  cause  upon  the  following  grounds,  to  wit: 

I.  Irregularity  in  the  proceedings  of  the  court  [jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion], by  which  the  defendant  was  prevented  from  having  a 
fair  trial. 

n.  Misconduct  of  the  jury  [or  a  resort  by  the  jury  to  the 
determination  of  chance  on  the  questions  submitted  to 
them]. 

m.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against. 
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lY.  Newly  discovered  eyidence  material  to  the  defendant 
-which  he  coald  not  with  reasonable  diligence  have  discoT- 
ered  and  produced  at  the  trial. 

y.  Excessive  damages  appearing  to  have  been  given 
nnder  the  influence  of  passion  or  prejudice. 

VI.  Insufficiency  of  the  evidence  to  justify  the  verdict 
[or  other  decision;  or  that  the  verdict  is  against  law.] 

YII.  Errors  in  law  occurring  at  the  trial,  and  excepted 
to  by  the  defendant,  to  wit: 

Said  motion  will  be  made  upon  affidavits  hereafter  to  be 
filed  and  served  upon  you  [or  upon  bill  of  exceptions,  or  a 
statement  of  the  case  hereafter  to  be  prepared,  or  upon  the 
minutes  of  the  court  in  said  cause]. 

Note. — See  CaL  Code  C.  P.  sec.  657.  If  the  motion  be  made  on  the  minutes 
of  the  court,  and  the  ground  is  insufficiency  of  evidence  or  errors  of  law,  the 
notice  must  specify  the  particulars  wherein  the  evidence  is  insufficient,  or  the 
particular  errors  of  law,  or  the  motion  must  be  denied:  CaL  CodeC.  P.,  sec 
659,  sub.  4.  See  specifications  appended  to  statement  on  motion  for  new 
trial:  post  No.  1033. 

1.  Application,  hxaw  made. — When  the  application  is  made  for  a  cause 
mentioned  in  the  first,  second,  third  and  fourth  subdivisions  of  the  foregoing 
notice,  it  must  be  made  upon  affidavits;  for  any  other  cause  it  may  be  made, 
at  the  option  of  the  moving  party,  either  upon  the  minutes  of  the  court,  or 
a  bill  of  exceptions  or  a  statement  of  the  case:  Cal.  Code  C.  P.,  sec.  658. 
And  the  notice  of  intention  must  designate  the  grounds  upon  which  the 
motion  will  be  made,  and  whether  it  will  be  made  upon  affidavits  or  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the  case:  Id. 
659. 

2.  Notice,  Time  within  which  it  must  be  Given.— The  party  intend- 
ing to  move  for  a  new  trial  must,  within  ten  days  after  the  verdict  of  the 
jury,  if  the  action  was  tried  by  a  jury,  or  after  notice  of  the  decision  of  the 
court  or  referee,  if  the  action  were  tried  without  a  jury,  file  with  the  clerk, 
and  serve  upon  the  adverse  party  a  notice  of  his  intention:  Cal.  Code  C.  P., 
sec.  659.  Where  notice  of  the  decision  is  necessary,  the  time  within  which 
notice  of  intention  to  move  for  new  trial  must  be  served,  does  not  begin 
to  run  until  after  written  notice  of  the  decision  has  been  given:  Roussm  v. 
Stewart,  33  CaL  208;  Sawyer  v.  San  Francisco,  50  Id.  370.  And  where  it 
does  not  appear  that  any  written  notice  of  the  decision  had  been  given,  the 
statement  cannot  be  objected  to  on  the  ground  that  it  was  not  filed  in  time: 
Burnett  v.  Steams,  Id.  468.  If  notice  is  not  served  and  filed  within  the  time 
the  motion  is  properly  denied:  Clarh  v.  Oridley,  49  Id.  108;  HaU  v.  Cowny, 
Id.  555.  An  admission  of  service  on  a  certain  day  is  not  a  waiver  of  the 
objection  that  service  on  that  day  is  too  late:  Towdy  v.  Ellis,  22  Cal.  650. 
See  **Time,  Extension  ot,^^  post,  note  7. 

3.  Notice,  how  Given. — Notice  of  intention  must  be  given  in  writing; 
CaL  Code  C.  P.,  sec.  1010;  Bear  River  etc,  Co.  v.  Boles,  No,  1,  24  CaL  356; 
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KilUp  V.  Empire  Mill  Co.,  2  Nev.  34.  And  must  be  served  upon  the  attorney 
of  record  of  the  party:  Cal.  Code  C.  P.,  see.  1015.  Unless  such  service  is 
waived:  Frost  v.  Meeiz,  Cal.  Sup.  Ct.  Apr.  T.  1878,  1  Pac.  C.  L.  J.  256. 
And  must  be  given  by  the  attorney  of  record  of  the  party  giving  it:  PreseoU 
V.  SaUhause,  Cal.  Sup.  Ct.  July  T.  1878,  1  Pac.  C.  L.  J.  489. 

4.  Notice  Generally. — The  notice  must  designate  the  grounds  upon 
which  the  motion  will  be  made,  or  it  is  insufficient;  and  the  defect  is  not 
cured  by  designating  the  grounds  in  the  statement:  Street  v.  Lemon  M.  A  M. 
Co.,  9  Ne^.  251.  A  notice  stating  as  a  ground  of  the  motion  the  insufficiency 
of  the  evidence  to  sustain  the  ** judgment,"  or  that  the  "judgment"  is 
against  law  is  improper;  for  the  motion  is  not  directed  at  the  judgment,  but 
at  the  verdict  or  other  decision  of  fact:  Martin  v.  McUfield,  49  Cal.  42. 
Notice  of  intention,  filed  within  the  statutory  time,  gives  the  court  jurisdic- 
tion 8o  far  as  to  be  able  to  dispose  properly  of  the  motion  for  new  trial,  even 
if  the  term  is  adjourned;  but  if  no  notice  is  filed,  then  the  court  loses 
juriBdiction  of  the  case:  Killip  v.  Empire  Mill  Co.,  2  Nev.  34.  The  court 
cannot  order  notice  filed  nunc  pro  tunc:  Id.  The  ten  days  do  not  begin 
to  run  till  written  notice  of  the  rendering  of  the  decision  has  been  served: 
Roussm  V.  Stewart,  33  Cal.  208;  Carpentier  v.  Thurston,  30CaL  123.  A  party 
cannot  abandon  his  first  notice  and  file  a  second:  Le  Roy  v.  Bassette,  32  Cal. 
171*.  Failure  to  file  and  serve  notice  of  intention  on  the  opposite  party 
within  the  time  prescribed  is  a  waiver  of  right  to  move  for  a  new  trial: 
Bear  River  and  Auburn  Wat.  and  Min.  Co.  v.  Boles,  No.  1,  2i  Cal.  354; 
Caney  v.  SUverthome,  9  Id.  67;  EUsassar  v.  Hunter,  26  Id.  279. 

5.  Notice  as  a  Stay  of  Proceedings.— A  motion  for  a  new  trial  will 
not  suspend  an  injunction:  Ortman  v.  Dixon,  9  Cal.  23.  If  the  plaintiff  is 
entitled  to  an  injunction,  and  obtain  one  before  the  trial,  he  is  entitled  to 
retain  it  upon  the  cause  being  remanded  for  a  new  trial:  Hess  v.  Winder,  34 
CaL  270.  Nor,  after  court  has  filed  its  findings  and  sent  the  case  to  a  referee, 
will  it  stay  the  proceedings  pending  before  said  referee:  Crowther  v.  Rowland- 
son,  27  Cal.  376. 

6.  Notice  must  be  Given  or  "Waived. — Notice  must  be  either  given  or 
waived  to  give  jurisdiction:  Bear  River  and  Auburn  Wat.  and  Mining  Co.  v. 
Boles,  No.  1,  24  CaL  354.  And  unless  the  record  contains  evidence  of  the 
service  of  the  notice,  or  it  clearly  appears  that  service  of  the  notice  was 
waived,  the  court  has  no  jurisdiction  of  the  motion:  Calderwood  v.  Brooks, 
28  Cal.  151.  If  no  notice  is  given  of  an  intention  to  move  for  a  new  trial,  a 
statement  made  and  filed  and  agreed  to  by  the  parties,  or  settled  by  the 
judge,  cannot  be  made  the  foundation  of  a  motion,  nor  annexed  to  the  record 
of  the  judgment  or  order  from  which  the  party  may  appeal:  FUUeau  v.  Lu- 
bed,  24  Cal.  364.  But  where  the  attorneys  stipulate  in  writing  appended  to 
the  statement  that  "the  foregoing  statement  is  a  true  and  correct  statement 
on  motion  for  a  new  triaL  That  upon  said  statement  the  said  court  did,  on, 
etc.,  overrule  the  plaintiffo*  motion  for  a  new  trial  and  refuse  to  grant  the 
plaintifis  a  new  trial,  to  which  plaintifis  then  and  there  excepted.  And 
further,  that  the  judgment-roll,  etc,  and  the  aforesaid  statement  on  motion 
for  a  new  trial,  and  this  stipulation,  is  a  true  and  correct  transcript  on  ap- 
peal, and  may  be  used  without  further  certificate,"  etc.  A  notice  may  be 
presumed  to  have  been  given,  though  none  appears  on  the  record:  Godchaux 
v.  Mulford,  26  CaL  316. 
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7.  Time,  Rztexudon  ol — Time  to  give  notice  of  intention  may  be  ex- 
tended thirty  days:  Cal.  CodeC.  P.,  sec  1054;  Harper  v.  Minor,  27  CaL  107. 
An  order  extending  the  time  to  prepare  and  file  a  motion,  extends  the  tunc 
to  give  notice  of  motion  for  a  new  trial;  and  an  order  extending  the  timo  for 
more  than  the  period  allowed  by  statute,  is  good  for  the  statatory  exteoaioD: 
CoUU  y.  Leitch,  43  Cal.  320. 

8.  Waiver  of  Notice.— The  filing  of  a  counter  statement  is  a  waiTer  of 
objection  to  a  want  of  notice  of  intention:  WilUama  v.  Oregory,  9  CaL  76. 
But  if  the  record  does  not  show  that  the  party  resisting  application  for  a 
new  trial  proposed  amendments  to  the  statement,  or  participated  in  its  settld- 
ment,  waiver  of  service  will  not  be  presumod:  Caldtrwood  ▼.  Brooks^  28  GiL 
151. 

MOTION  ON  APPIDAVIT8. 

9.  When  tho  application  is  made  for  a  cause  mentioned  in 
the  first,  second,  third  and  fourth  subdivisions  in  the  fore- 
going notice  of  intention,  it  must  be  made  upon  affidavits: 
Oal.  Code.  C.  P.,  sec.  658;  Nevada,  sec.  196;  Oregon,  sec. 
235;  Arizona,  sec.  196;  Idaho,  sec.  210.  If  the  motion  is 
to  be  made  upon  affidavits,  tho  moving  party  must,  withiu 
ten  days  after  serving  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  is  pending,  or  a  judge  thereof, 
may  allow;  file  such  affidavit  with  the  clerk,  and  serve  a 
copy  upon  the  adverse  party,  who  shall  have  ten  days  to  file 
counter  affidavits,  a  copy  of  which  must  be  served  upon  the 
moving  party:  Oal.  Oode  0.  P.,  sec.  659,  subd.  1. 

JVo.  1029. 

Affidavit  on  Oround  qf  IrregtUarity, 

[TiTLB.] 

[Veitok.] 

0.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

1.  I  am  the  defendant  in  the  above-entitled  action. 

II.  The  jury  was  irregularly  impaneled  in  the  said  cause, 
having  been  selected  by  the  sheriff  from  the  bystanders,  and 
not  from  the  body  of  the  county;  that  no  venire  was  issued 
in  said  cause,  nor  return  thereon  made  by  tho  sheriff  of  said 
county. 

Or,  n.  That  the  jury,  after  having  retired,  were  permitted 
to  come  into  Oourt  and  receive  instructions  during  the  ab- 
sence of  tho  defendant  herein,  and  of  his  counsel. 

[JUBAT.]  [SlONATUBS.] 

10.  Application,  Grounds  ol— Application  for  new  trial  may  be  made 
becanae  of  irregularity  in  the  proceedings  of  the  court,  jury,  or  adverso  party, 
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or  any  order  of  tho  oourt  or  abuse  of  discretion,  by  which  either  party  was 
prevented  frv>m  having  a  fair  trial:  Cal.  Code  C.  P.,  sec.  667,  subd.  1.  Tho 
irregularity  mentioned  must  l>c  distinguished  from  errors  of  law,  as  tho  mo- 
tion, if  made  on  tho  latter  ground,  is  not  based  on  affidavit:  Seo  Wilcoocson  v. 
Burton^  27  Cab  232,  238. 

11.  Abuse  of  Diacretion. — Under  certain  circumstances,  it  has  been 
held  an  abuse  of  discretion  for  the  court  to  refuse  to  allow  the  defendant  per- 
mission to  verify  his  answer,  and  grant  a  motion  to  strike  it  out,  when  the 
cause  came  on  for  trial,  no  objection  having  been  made  to  it  before  that  time: 
LcUthner  v.  RyaUt  20  Cal.  628.  But  an  enlarged  discretion  is  given  to  lower 
courts  in  the  conduct  of  their  business,  with  which  an  appellate  court  will 
not  interfere,  unless  it  affirmatively  appear  that  injustice  has  been  done: 
Broadus  v.  kelson,  16  Id.  79. 

12.  Adverse  Party — MUiconduot  o£ — A  motion  for  a  new  trial  for 
misconduct  of  the  opposite  party,  must  be  accompanied  by  an  affidavit  of  the 
facts  relied  on:  Pagnetel  v.  Gauche,  17  La.  An.  63.  Where  counsel  is  allowed 
to  read  to  the  jury  as  a  part  of  his  opening  statement,  against  the  objection  of 
the  opposite  party,  matter  which  is  not  competent  as  evidence,  and  which 
is  afterwards  excluded  when  offered  as  evidence,  it  is  an  irregularity 
entitling  the  party  injured  to  a  new  trial:  Scripps  v.  Beilly,  34  Mich.  384. 
So,  also,  where  counsel  is  permitted  to  use  abusive  language  toward  a  prisoner 
and  insinuate  that  ho  did  not  dare  stand  a  fair  and  impartial  trial,  held  that  it 
created  a  prejudice  against  the  prisoner  and  entitled  him  to  a  new  trial:  State 
V.  Smith,  75  N.  C.  306.  Improper  conduct  on  the  part  of  the  prevailing  party 
towards  a  witness,  as  by  threats,  persuasions,  etc.,  is  a  ground  for  new  trial: 
7  Mod.  156.  Or  the  production  of  an  interested  witness,  known  to  be  such, 
without  disclosing  the  circumstance:  15  Mass.  378.  If  defendant,  without 
objection,  permits  plaintiff's  counsel  to  draw  inferences  which  he  deems  unfair 
and  unjusi,  or  to  indulge  in  argument  calculated  to  improperly  influence,  pre- 
judice, or  mislead  the  jury,  it  is  too  late  after  verdict  to  rely  upon  it  as 
grounds  for  a  new  trial:  Ames  v.  Potter,  7  Rhode  Island,  265.  Also  held, 
where  plaintiff  had  erred  in  practice,  through  erroneous  advice  of  counsel,  a 
new  trial  will  be  ordered:  Rogers  v.  Niagara  Ine.  Co,,  2  Hall,  569.  But  this 
does  not  seem  to  be  a  good  reason  for  a  new  trial.  Disorderly  conduct  on 
part  of  spectators,  calculated  to  influence  tho  jury,  as  being  a  manifestation 
of  popular  feeling,  or  which  prevents  the  jury  from  hearing  the  charge;  quere : 
Conrad  v.  Williams,  6  Hill,  444.  A  new  trial  awarded  in  a  peculiar  case  on 
the  ground  that  the  case  had  not  been  fully  considered  in  certain  important 
aspects:  MiUs  v.  Van  Voorhies,  20  N.  Y.  412:  10  Abb.  Pr.  152. 

13.  Affidavits  must  be  Identified. — Where  an  order  is  made  granting 
a  new  trial,  on  affidavits,  if  the  affidavits  are  not  identified  so  as  to  entitle 
them  to  be  considered  on  appeal,  the  order  will  be  reversed:  Dean  v.  Pritch- 
ard,  9  Nev.  231;  State  v.  Parsons,  7  Id.  57.  And  the  identification  must 
show  that  they  were  read  or  referred  to  on  the  argument;  the  ordinary  in- 
dorsement of  filing  by  the  clerk  is  not  sufficient:  Johnson  v.  Muir,  43  Cab 
542.  l^he  present  California  Code  Civil  Procedure,  differs  in  its  terms  from 
the  former  practice  act,  under  which  the  above  decision  was  rendered. 

14.  Exceptions  must  be  Tciken. — A  new  trial  will  not  be  granted 
where  one  of  the  jurors  was  a  stockholder  in  the  company  defendant,  if 
the  fact  was  known  to  counsel  for  plaintiff  before  entering  on  the  trial,  and 
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no  objection  was  made  until  after  the  trial  had  prooeeded^for  some  iiiiit: 
Orrok  v.  CommonweaUh  Ins.  Co,,  21  Pick.  456.  Nor  for  interest  of  a  juror, 
if  known  to  connsel  before  the  trial:  Kent  v.  CharUstown,  2  Gray,  281.  Nor 
that  judge  is  not  impartial,  if  then  known  to  counsel:  Croiby  y,  Blanekard, 
7  Allen  (Mass.)  385.  The  absence  of  a  juror,  and  suspension  of  eTaminatiop 
thereby,  without  objection:  Held,  no  objection  to  the  verdict:  JBaefmoJ*  v. 
TuUle,  1  Cow.  248;  Ex  parte  Hill,  3  Id.  355;  see  "Exceptions,"  ante. 

15.  Qrounds  of  Motion.— A  new  trial  will  be  ordered  when  1Jio«  ii 
such  irregularity  in  the  proceedings  that  the  ends  of  justice  will  bo  better  mb- 
served :  Sannickson  v.  Brown,  5  Cal.  58.  It  is  within  the  discretion  of  the 
court  to  set  aside  a  verdict  in  consequence  of  irregularity  in  the  conduct  of 
the  jury:  United  States  v.  Oillies,  Pet.  C.  Ct.  159;  Knight  ▼.  Freeport,  13 
Mass.  218;  Mcllvaine  v.  Wilkins,  12  N.  H.  474^  476;  People  v.  Douglat,  4 
C5owen,  26;  3  Ohio,  53;  3  Bibb.  446;  8  Pick.  170;  Reynolds  v.  The  Chamip. 
Trans.  Co.,  9  How.  Pr.  7;  1  B.  Munroe,  213;  Hanks  v.  State,  21  Tex.  536; 
Drummond  v.  Leslie,  5  Blackf.  Bep.  453;  Busick  v.  The  State,  19  Ohio  Bepu 
198.  The  misconduct  must  be  shown,  and  it  must  be  shown  to  have  resulted 
to  the  injury  of  the  party  against  whom  verdict  was  rendered:  SnUik  v. 
Thompson,  1  Cow.  221;  Horton  v.  Horton,  2  Id.  589;  Oliver  v.  FirM  /^reA 
Church,  5  Id.  283;  Wilson  v.  Abrahams,  1  Hill,  207;  Harrison  v.  Price,  22 
Ind.  165.  So  in  a  criminal  case:  Whelchell  v.  State,  23  Ind.  89.  If  the  mis- 
conduct or  irregularity  is  satisfactorily  proved,  positive  injury  need  not  be 
shown:  Johnson  v.  Boot,  2  Fish.  Pat.  Cas.  291;  compare  Henry  v.  Biekeits:^  1 
Cranch  C.  Ct.  545;  Madden  v.  Sta^e,  I  Kansas,  340. 

16.  Grounds  of  Motion. — Where  the  judgment  was  rendered  at  9 
A.  M.  upon  a  summons  citing  defendant  to  appear  at  10  A.  M.,  a  new  'tnal 
will  be  ordered:  Parker  v.  Shephard,  1  CaL  132.  After  jury  has  once  re^ 
tired,  to  allow  them  to  come  into  court  and  receive  instructions  in  the  ab- 
sence of  the  parties  or  their  counsel:  Bedman  v.  Oidnac,  5  CaL  148.  If  the 
court,  after  the  case  is  submitted,  examines  books  of  account  as  evidence, 
which  have  not  been  given  in  evidence  during  the  trial,  the  ''irregalarity  ** 
must  be  stated  in  the  record  to  be  one  of  the  grounds  on  which  motion  -will 
be  made  for  a  new  trial:  Wilcoxson  v.  Burton,  27  CaL  237.  Where  it  is  evi- 
dent the  jury  acted  under  a  mistaken  impression  as  to  the  legal  effect  of  the 
evidence,  or  in  total  disregard  of  it,  a  new  trial  will  be  granted:  Mintvrm  ▼. 
Burr,  20  CaL  48.  Or  where  it  is  manifest  from  the  testimony  that  the  ver- 
dict of  the  jury  must  have  been  given  under  a  state  of  great  excitement: 
People  V.  Acosta,  10  CaL  195.  But  that  one  of  the  jurors  "  knew  and  was 
aware  of  the  circumstances  connected  with  the  affair,"  if  no  objection  to  him 
was  made  until  after  verdict  rendered,  is  not  sufficient  ground:  Lawra^ee  v. 
Colliers,  1  CaL  37. 

17.  Irregnlarities. — ^If  the  character  of  a  witness  is  called  in  qnestioii 
during  the  trial,  it  is  an  irregularity  for  the  judge  to  make  a  remark  from  the 
bench  indorsing  the  respectability  of  the  witness,  and  if  the  testimony  of  the 
witness  is  material,  judgment  would  be  reversed  for  such  irregularity;  but  If 
the  testimony  be  immaterial  the  judgment  will  not  be  reversed,  though  tbe 
conduct  of  the  judge  be  disapproved:  MeMinnv.  W?ielan,  27  CaL  319.  In  a 
trial  by  the  court,  if  testimony  be  admitted  on  the  hearing  against  the  objec- 
tions of  a  party,  and  afterwards  on  the  determination  of  the  cause,  the  court 
exclude  such  testimony  from  its  consideration,  it  is  an  irregularity,  for  the 
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parties  are  entitled  to  have  the  case  determined  in  accordance  with  the  ruling 
at  the  trial:  Carpentier  v.  Small,  35  Id.  364.  Where  the  jury,  after  having 
been  out  for  a  long  time  considering  of  their  verdict  return  into  court  and  re- 
port that  they  are  unable  to  agree,  and  the  court  gives  them  further  instruc- 
tions, closing  with  the  remark,  "you  must  agree  upon  a  verdict;  I  cannot 
discharge  you  until  you  agree  upon  a  verdict; "  and  the  jury  soon  return 
with  a  verdict  of  no  cause  of  action,  the  verdict  was  set  aside  as  obtained  by 
constraint:  Slater  v.  Mead,  53  How.  Pr.  57.  After  a  jury  retires  for  deliber- 
ation, it  is  error  for  the  judge  trying  the  cause  to  send  a  communication  to 
them,  unless  by  consent  of  counsel  on  both  sides,  and  the  better  practice  is 
to  communicate  in  open  court:  Plunkett  v.  Appleton,  51  Id.  469. 

18.  Tnflnffloient  Qrounda. — It  is  no  ground  for  setting  aside  a  verdict 
that  there  were  good  grounds  of  challenge  to  a  juror:  Thompson  v.  Paige,  16 
CaL  77;  ffolUngsworth  v.  Duane,  Wall.  C.  Ct.  147.  Nor  that  the  court  re- 
jected a  competent  juror:  West  v.  Forrest,  22  Mo.  344.  Nor  the  withdrawal 
of  a  juror,  and  the  continuance  of  a  case  thereby:  Benedict  v.  Cozzens,  4  Cal. 
3S2.  Or,  where  the  officer  in  charge  permits  a  juror  to  go  into  his  own  house 
to  change  his  Unen,  if  in  sight  of  the  officer:  State  v.  O^Brien,  7  R.  I-  336. 
The  bare  fact  that  evidence  is  brought  to  the  notice  of  the  jury  out  of  its 
regular  order:  Rice  v.  Cunningham,  29  Cal.  492.  Are  insufficient  as  grounds. 
Where  the  attorney  for  the  prevailing  party,  at  the  request  of  one  of  the 
jurors,  after  their  retirement,  sent  for  a  bottle  of  liniment  which  had  been 
prepared  for  the  juror  to  relieve  his  pain,  and  the  liniment  was  passed  in  by 
the  officer;  Held,  that  this  was  not  such  an  irregularity  as  would  vitiate  the 
verdict:  Camaghan  v.  Ward,  8  Nev.  30.  There  is  a  marked  distinction  be- 
tween the  performance  of  an  act  of  humanity  or  duty  toward  a  juror,  and 
the  voluntary  offer  of  civilities  such  as  treating  with  spirituous  liquors:  Id. 
The  latter  was  held  sufficient  to  set  aside  the  verdict  in  Sacramento  etc.  M, 
Co,  V.  Showers,  6  Id.  291. 

19.  InsnfBcient  Grounds. — The  fact  that  instructions  given  by  the 
court  are  lost  or  mislaid  is  no  ground  for  a  motion  for  new  trial:  Visher  v. 
Webster,  13  Cal.  58.  Nor  that  a  deposition  alleged  to  contain  material  mat- 
ter was  lost,  if  not  used  on  the  trial:  Chapman  v.  Chapman,  4  CalL  430.  If 
a  juror,  before  retiring,  asks  the  clerk  as  to  a  fact  appearing  from  the  records, 
and  no  objection  is  made,  a  new  trial  should  not  be  granted:  AUen  v.  Blunt, 
2  Woodb.  &  M«  121,  147.  Calling  in  the  clerk  to  inquire  if  they  were  cor- 
rectly informed  how  to  make  the  computation,  no  injury  resulting  [Denmson 
V.  Powers,  35  Vt^  39),  is  not  sufficient  grounds. 

20.  InsnfiBcient  Qrounda. — Where  a  slip  of  newspaper  was  handed  by 
the  deputy  sheriff  to  the  jury  during  the  trial,  containing  matters  relating  to  the 
trial,  and  the  court  subsequently  instructed  the  jury  that  the  slip  was  not  in 
evidence,  and  should  be  wholly  disregarded,  and  it  appeared  that  the  perusal 
could  not  have  prejudiced  the  losing  party:  Held,  not  ground  for  new  trial: 
TkraU  V.  Smiley,  9  Cal.  529;  see  also,  to  the  same  effect.  United  States  v.  Gilbert, 
2  Snmn.  19.  Held,  in  Illinois,  that  where  the  sheriff  communicates  with  the 
jury  by  remarks,  he  may  be  fined:  Reins  v.  People,  30  HL  256.  Or  where 
juror  read  report  of  the  cause  in  a  newspaper  to  which  he  was  a  regular  sub- 
scriber, it  is  not  sufficient  grounds:  United  States  v.  Reid,  12  How.  U.  S.  361. 
Or  had  heard  the  case  discussed,  if  the  objection  be  not  raised  at  the  proper 
time:  StaU  v.  Daniels,  44  N.  H.  383. 
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21.  Insafflcient  Grounds. — ^Wbere  the  interference  of  strangers  with 
the  jury  is  unattended  with  corruption  in  the  latter,  and  has  not  beea 
prompted  by  a  party,  and  it  does  not  appear  that  any  injustice  has  thereby 
been  done,  it  is  not  sufficient:  People  v.  Boggs,  20  Cal.  432;  affirmed  in  Peo- 
ple y.  Synumds,  22  Id.  353;  but  see  NeamUk  v.  CUnUm  Fire  Ins,  Co.,  8  Abb. 
Pr.  141.  Where  a  sealed  verdict  was  given  to  the  officer  in  charge  of  tibe 
jury,  the  clerk  being  absent,  which  was  given  to  the  clerk  next  morning  and 
the  next  morning  the  verdict  is  opened  in  presence  of  the  jury  and  read  by 
the  clerk,  without  exception,  it  is  not  sufficient  ground  for  a  new  trial:  Paige 
V.  O^NecU,  12  Cal.  483.  A  new  trial  will  not  be  granted  in  a  criminal  case, 
because  a  sheriff  takes  charge  of  the  jury  where  a  deputy  sheriff  was  sworn, 
nor  because  the  judge  informs  the  jury,  through  the  sheri£^  that  if  they  do 
not  agree  in  five  minutes,  they  must  remain  in  the  jury-room  over  night: 
People  V.  HugTus,  29  Cal.  257. 

22.  Taking  ont  Papers. — If  the  jury  take  out  plaintiff's  account^  with- 
out the  consent  of  the  defendant,  the  court  will  grant  a  new  trial:  HvUkmmm 
V.  Decatur,  3  Cranch  C.  Ct.  291;  see,  also,  UnUed  Stales  v.  Clark,  2  Id.  152; 
contra,  Simms  v.  TempUman,  5  Id.  163.  But  if  papers  taken  nut  without 
consent  are  not  read  by  the  jury,  held,  no  ground  for  setting  aside  the  ver- 
dict: HachUy  v.  Hastie,  3  Johns.  252;  compare  MitdieWs  case,  1  City  Bali 
Bee.  147.  Or,  that  they  took  out  through  mistake  a  deposition  which  was 
irrelevant  and  immaterial  to  the  issue.  AUter,  if  it  was  delivered  to  tiie 
jury  by  the  counsel  of  the  party  in  whose  favor  verdict  was  rendered:  X^nu- 
daU  V.  Broum,  4  Wash.  0.  Ct.  148.  The  jury  having  found  a  sealed  verdict 
but  upon  being  polled  one  of  them  dissented;  on  being  sent  out  for  further 
deliberation  they  returned  all  concurring  in  the  same  verdict:  Jleld,  no  izieg- 
ularity:  Bunn  v.  Hoyt,  3  Johns.  255;  Douglass  v.  Tousey,  2  Wend.  352.  The 
mere  fact  that  a  juror  attempts  to  communicate  the  verdict  to  a  party  in 
vhose  favor  it  is  rendered,  before  its  announcement,  is  not  sufficient  ground 
for  setting  verdict  aside:  Fash  v.  Byrnes,  14  Abb.  Pr.  12;  distinguishing  1 
Tyler,  260. 

Jfo.   1030. 

Affidavit  on  Oround  of  the  Misconduct  of  the  Jury. 

[Title.] 
[Venub.] 

L.  M.^  being  duly  sworn,  deposes  and  says  as  follows: 
The  jury  impaneled  in  the  above-entitled  cause,  in  find- 
ing their  verdict  in  the  same,  resorted  to  the  detormination 
of  chance,  to  wit:  [each  juror  threw  dice,  upon  au  agree- 
ment that  the  one  who  threw  the  highest  number  should 
name  the  verdict,  whereupon  Q.  B.  threw  the  highest  num- 
ber and  fixed  the  verdict.] 

[Jurat.  ]  [Sionatubxl  ] 

23.  AfBdavit. — Whenever  any  one  or  more  of  the  jurors  have  been  in 
duced  to  assent  to  any  general  or  special  verdict,  or  to  a  finding  on  any  ques- 
tion submitted  to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the 
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jarora:  CaL  Code  C.  P.,  seo.  657,  subd.  2.  The  affidavit  need  not  be  made 
by  a  juror  guilty  of  the  misconduct  complained  of:  Donner  v.  Palmer, 
23  Cal.  48.  And  it  seems  it  may  be  made  by  the  sheriff  having  the  jury  in 
charge:  Wilson  v.  Berryman,  5  Id.  44.  Being  in  derogation  of  the  common 
law  this  statute  must  be  strictly  construed,  and  will  only  be  allowed  in  ease 
of  a  chance  verdict:  Turner  v.  Tuol.  County  Water  Co,^  25  Id.  400. 

24.  Chance  Verdict.— The  verdict  to  which  the  assent  of  any  of  the 
jurors  was  obtained  by  a  resort  to  chance  'Vi'ill  be  set  aside:  Donner  v.  Palmer, 
23  CaL  40.  That  where  the  jury  entered  into  an  agreement  that  each  should 
mark  down  upon  a  separate  piece  of  paper  the  amount  which  he  thought  the 
plaintiff  was  justly  entitled  to  recover,  which  amounts,  after  being  added  to- 
gether, should  be  divided  by  twelve,  and  that  the  quotient  should  be  their 
verdict,  is  a  chance  verdict,  if  they  agree  to  be  bound  by  the  result:  WUson 
V.  Berryman,  5  CaL  44;  5  City  H.  Bee.  85;  Denton  v.  Lewis,  15  Iowa,  301. 
That  it  is  not  a  chance  verdict  within  the  meaning  of  the  statute,  and  the 
affidavits  of  jurors  cannot  be  received  to  impeach  it:  Turner  v.  Tuol,  County 
Water  Co,,  25  CaL  400;  Boyee  v.  Cal  Stage  Co,,  Id.  473;  Hoare  v.  Bindley, 
49  Id.  274;  see  post,  note  26,  ''Impeaching  Verdict."  That  it  is  not  a  chance 
verdict,  if  they  do  not  agree  to  be  bound  by  the  result,  but  reserve  to  them- 
selves the  right  to  dissent:  Wilson  v.  Berryman,  6  CaL  44;  Lee  v.  Clute,  10 
Nev.  149;  Conklin  v.  Hill,  2  How.  Pr.  6;  Fowler  v.  CoUon,  Bum.  (Wis.)  175; 
Barton  v.  Holmes,  16  Iowa,  252.  Where  a  portion  of  the  jury  are  induced  to 
assent  by  drawing  lots  it  is  a  chance  verdict:  Levy  v.  Brannan,  39  CaL  485. 
So,  also,  where  their  assent  is  obtained  by  matching  coins:  Donner  v.  Palmer, 
^  CaL  40. 

25.  Mlscondnot. — Separation  of  the  jury  is  not,  in  the  absence  of  any 
appearance  of  prejudice  to  the  party  complaining  of  it,  ground  for  a  new 
trial,  or  where  there  is  no  ground  of  suspicion  that  they  have  been  tampered 
with:  3  Cow.  355;  4  Id.  26,  38;  4  Bam.  k  A.  681;  State  v.  Barton,  19  Mo. 
227;  State  v.  Harlow,  21  Id.  446;  StaU  v.  Igo,  Id.  459;  Oreen  v.  Bliss,  12 
How.  Pr.  428;  Oliver  v.  First  Presb.  Ch.,  6  Cow.  283;  Smith  v.  Thompson,  1 
Id.  221;  Horton  v.  Horton,  2  Id.  589;  Perkins  v.  Ermel,  2  Kans.  325;  An- 
thony V.  Smith,  4  Bosw.  503;  People  v.  Moore,  41  Cal.  238.  Even  if  verdict 
be  subsequently  modified:  Nims  v.  Bigelow,  44  N.  H.  376;  Nintnger  v.  Knox, 
8  Minn.  140.  Otherwise  where  there  is  a  suspicion  of  abuse:  Oliver  v.  First 
Presb,  Ch,,  5  Cow.  283.  Where  a  juror  drinks  liquor,  as  a  remedy  for  dis- 
ease, after  retiring  in  charge  of  the  officer,  a  new  trial  will  be  granted:  Brant 
V.  Fowler,  7  Cow.  662;  State  v.  Baldy,  17  Iowa,  39;  State  v.  Bullard,  16  N. 
H.  139.  The  propriety  of  this  rule  is  doubted  in  Wilson  v.  Abrahams,  1  Hill. 
206;  and  in  Harrison  v.  Rowan,  4  Wash.  C.  Ct.  32,  it  was  held  that  the  mere 
&Mt  of  the  jurors  having  taken  refreshments  if  not  furnished  by  either  x>arty 
to  the  suit  was  not  sufficient  ground  to  set  aside  the  verdict.  Nor  when 
prisoner's  counsel  consented  in  open  court  to  this  indulgence,  unless  shown 
that  the  indulgence  was  grossly  abused,  and  operated  injuriously  to  the  pris- 
oners: United  States  v.  Gibert,  2  Sumn.  U.  S.  19.  And  in  Arkansas  it  has 
been  held  that  the  mere  fact  that  the  jury,  during  the  trial,  in  company  with 
the  officer  visited  a  saloon  and  took  a  glass  of  liquor,  will  not  be  sufficient 
ground  of  itself  for  granting  a  new  trial  unless  it  appear  that  the  defendant 
was  prejudiced,  although  such  conduct  is  reprehensible:  Kee  v.  State,  28  Ark. 
155;  Boman  v.  State,  41  Wis.  312;   Russell  v.  State,  53  Miss.  367.    But  see 
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March  V.  Statet  44  Tex.  64.  Proof  of  declarationa  of  juror  made  after  Terdict 
canuot  be  received  for  the  purpose  of  impeacliing  it:  HoUingaworth  v.  Duawt, 
Wall.  C.  Ct.  174.  A  conversation  of  a  juror  with  any  person  in  r^azd  to 
the  trial,  in  order  to  vitiate  the  verdict  must  have  been  of  such  a  nature  as  to 
impress  the  case  on  the  juror's  mind  in  an  aspect  different  from  that  pre- 
sented by  the  evidence:  March  v.  Statey  44  Tex.  64;  see,  also,  Taylor  t.  Siak, 
52  Miss.  84.  The  mere  disclosure  of  the  verdict  by  a  juror,  after  it  haa  been 
agreed  upon,  sealed  and  delivered  to  the  clerk,  although  reprehensible,  is  not 
sufficient  of  itself  to  invalidate  the  verdict:  IngerwU  v.  Trvthody^  40  CaL 
603.  The  amendment  of  1862  to  section  193  of  the  practice  act,  allowiiBg  the 
affidavits  of  the  jurors  to  be  received  to  impeach  their  own  verdict^  relates 
merely  to  the  remedy,  and  governs  in  all  applications  for  new  trials  made 
after  its  passage,  although  the  verdict  and  judgment  sought  to  be  set  asde 
were  rendered  previously:  Donner  v.  Palmer ^  23  CaL  40. 

26.  Impeaching  Verdict. — Ordinarily  the  affidavits  of  jurors  are  not  ad- 
missible to  impeach  their  verdict,  either  for  error  or  mistake  in  respect  to 
their  verdict,  nor  for  irregularity  or  misconduct  of  themselves  or  their  fel- 
lows: 1  T.  R.  11;  2  Id.  281;  or  to  show  they  intended  something  different: 
2  Tidd.  817;  6  Cow.  121;  6  Burr.  2,667;  Turner  v.  Tuol  Wai^  Co.,  25  CJ. 
400;  People  v.  Hughes,  29  Id.  257;  Boyee  v.  Cal.  Stage  Co,,  25  Id.  473;  Clmn 
V.  Smith,  5  HiU,  560;  Ladd  v.  Wilson,  1  Cranch  C.  Ct.  305;  Oreen  v.  BUts,  12 
How.  Pr.  428;  Dana  v.  Tucker,  4  Johns.  487;  Beins  v.  People,  30  HL  256; 
BroumeU  v.  McEwen,  5  Den.  367;  Cline  v.  Broy,  1  Or.  89;  People  r.  Cohoh 
bia.  Com.  Pleas,  1  Wend.  297;  Jackson  v.  Dickenson,  15  Johns.  309;  fftt^es 
v.  Listner,  23  Ind.  396;  Edmiston  v.  Garrison,  18  Wis.  594;  Taylor  v.  Ever- 
ett, 2  How.  Pr.  23;  except  under  special  circumstances:  LiUle  y.  BirdweUt  21 
Texas,  597;  as  where  mistake  arises  from  misdirection  of  the  judge,  or  con- 
duct equivalent  thereto :  Ex  parte  CaykendaU,  6  Cow.  53.  But  where  the  fore- 
man of  the  jury  by  mistake  announces  a  verdict  different  from  that  agreed 
upon  the  affidavit  of  jurors  may  be  introduced  to  establish  that  fact  if  tiie 
application  be  made  at  once  to  the  court  to  correct  the  record  to  conform  to 
the  actual  finding:  Dalrymple  v.  Williafns,  63  N.  Y.  361;  see,  further,  "Ver- 
dict," ante.  By  CaL  Code  C.  P.,  sec.  657,  subd.  2,  the  affidavit  of  a  juror  may 
be  used  to  prove  a  resort  to  chance  in  determining  the  verdict;  but  this  stat- 
ute, being  in  derogation  of  the  common  law,  must  be  strictly  construed,  and 
will  not  be  held  to  include  such  kinds  of  misconduct  as  do  not  oome  clearly 
within  the  descriptive  terms  of  the  statute:  Turner  v.  TuoL  Water  Co,,  25 
Cal.  400;  see,  also,  Hoare  v.  Hindley,  49  CaL  274.  But  such  affidavits  may 
be  received  to  show  improper  conduct  of  successful  party  in  approaching 
them  on  the  subject:  Reynolds  v.  Champlain  Trans,  Co.,  9  How.  Pr.  7.  Or 
they  may  be  introduced  to  sustain  the  verdict:  Dana  v.  Tucker,  4  John&  487; 
see,  also,  Nesmith  v.  Clinton  Fire  Ins,  Co,,  8  Abb.  Pr.  141.  But  not  to  sliow 
that  they  misunderstood  its  effect:  Polhemus  v.  Heiman,  50  CaL  438. 

Jfo.  1031. 

Affidavit  on  Motion — Cfround  qf  Surprise. 
[Tttlb.] 

[Vbnub.] 

CD.,  being  duly  sworn,  deposes  and  says  as  follows: 
I.  I  am  the  defendant  in  the  above-entitled  cause. 
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n.  Previous  to  the  trial  of  said  cause,  to  wit,  on  the 

day  of ,  18..,  at ,  one  M.  N.  informed 

me  that  he  knew  and  would  testify  to  [state  a  material 
point  in  defense],  and  relying  on  said  assurance  I  took  no 
steps  to  procure  other  testimony  to  said  fact,  and  summoned 
the  said  M.  N.  to  testify  to  the  same,  but  the  said  M.  N. 
when  called  to  the  stand  at  the  trial  of  said  cause,  by  col- 
lusion with  the  plaintiff  therein  [or  state  any  fact  or  occur- 
rence for  which  defendant  is  not  responsible],  testified 
contrary  to  what  he  had  previously  stated  he  should  do, 
and  the  verdict,  which  was  against  the  defendant,  was 
mainly  attributable  to  said  testimony,  and  on  a  new  trial 
[state  material  point]  will  be  established  by  evidence,  and 
a  different  verdict  will  result. 

m.  I  am  able  to  prove  the  same  fact  by  O.  P.,  who  re- 
sides at ,  and  whose  testimony  I  can  procure  at  the 

new  trial  of  this  cause. 

[ JUBAT.  ]  [SiGNATUBB.  ] 

27.  AflBdavlt. — ^The  affidavit  on  a  motion  for  new  trial,  on  the  ground  of 
Burprise  by  non-attendance  of  witnesses,  should  set  forth  particularly  and 
distinctly  the  facts  which  the  party  expects  to  be  able  to  prove  by  his  wit- 
nesses: Rogers  Y.  Huie,  1  Cal.  429;  Warren  v.  i?t«er,  II  Mo.  354.  It  must 
set  forth  due  diligence:  1  Cal.  429.  The  facts  constituting  legal  surprise 
should  be  shown  by  the  affidavits  of  the  attorney,  and  not  by  the  client: 
ScheUhotts  V.  Ballf  29  CaL  605.  Where  the  application  is  on  the  ground  of 
surprise  by  the  testimony  of  a  witness,  the  affidavit  should  show  that  such 
testimony  is  not  true:  People  v.  Jocelyn^  29  Cal.  562;  Phenix  v.  BaldmUf  14 
Wend.  62.  A  new  trial  wiU  not  be  granted  on  affidavit  by  a  witness  of  mis- 
take in  his  testimony  on  the  trial,  unless  there  be  a  clear  showing  of  mistake, 
and  that  it  was  injurious  to  the  party,  and  that  he  had  no  means,  or  had  used 
due  diligence  to  correct  it:  Howe  v.  Briggs,  17  Cal.  385. 

28.  Application,  when  Made. — The  general  rule  is,  that  a  party  sur- 
prised on  the  trial  must  apply  for  reUef  at  the  earliest  practicable  moment 
and  in  such  method  as  will  produce  the  least  vexation,  expense  and  delay; 
but  the  rale  may  be  relaxed  where  the  party  has  been  guilty  of  no  laches, 
and  acts  in  good  faith:  Delmaa  v.  Martin,  39  Cal.  555. 

29.  Grounds  of  Motion. — Accident  or  surprise,  such  as  ordinary  pru- 
dence could  not  have  guarded  against,  is  a  good  ground  for  a  motion  for  a 
new  trial:  PaUerson  v.  Eltj,  19  CaL  28;  Cook  v.  De  la  Ouerra,  24  Id.  237; 
Brooks  V.  Lyon,  3  Id.  113;  Moore  v.  L,  A.  Infirmary,  49  Id.  669;  People  v. 
Marks,  10  How.  Pr.  261;  De  Leyer  v.  Michaels,  5  Abb.  Pr.  203;  Peck  v.  HOer, 
30  Barb.  655.  And  an  order  denying  new  trial  on  this  ground  will  not  be 
reversed  unless  there  has  been  an  abuse  of  discretion:  Nooney  v.  Mahoney, 
30  Cal.  226.  The  surprise  must  be  some  matter  of  fact,  not  of  law:  Craig  v. 
Fanning,  6  How.   Pr.  336. 
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30.  Grounds. — Where  one  party  to  an  action  is  misled  by  the  act  of  the 
other,  justice  demands  that  a  new  trial  should  be  granted:  Phikham  v.  Me- 
Farland,  5  Cal.  137;  Jackson  v.  War/ord,  7  Wend.  62;  GhamberlamY.  Lind- 
say, 1  Hun.  231;  Haynes  v.  State,  45  Ind.  424;  Marsh  v.  State,  44  Texas,  64; 
but  see  Jackson  v.  Van  Antwerp,  8  Cow.  273;  Taylor  v.  Harlow,  11  How.  Pr. 
285.  Where  a  defendant,  whose  property  has  been  attached,  files  an  evaaive 
answer  under  oath,  admitting  the  indebtedness  sued  on,  and  then,  on  a  trial 
between  an  intervenor  and  the  plaintiff,  testifies  that  the  debt  was  not  due, 
it  Ib  sufficient  cause  for  new  trial  on  the  ground  of  surprise:  CoghiU  t.  Mark\ 
29  Cal.  673.  Where  a  party  to  an  action,  previous  to  the  trial,  ia  told  by  a 
witness  that  he  will  testify  in  a  certain  manner  to  a  material  fact,  and,  rely- 
ing on  his  statement,  neglects  to  procure  other  testimony,  and  when  called 
to  the  stand,  the  witness,  either  by  collusion,  or  by  any  occurrence  for  which 
the  party  calling  the  witness  w  not  responsible,  testifies  contrary  to  what  he 
had  previously  stated,  it  is  surprise  in  the  sense  in  which  the  word  is  used, 
provided  the  party  shows  that  he  will  be  able  on  the  new  trial  to  supply  the 
testimony  required:  Rodriguez  y.  Comstock,  24  Id.  25. 

31.  Oroundfl. — Where  it  clearly  appears  that  a  witness  has  made  a  mis- 
take in  his  testimony  upon  a  material  point  which  was  in  its  nature  calculated 
to  and  probably  did  decide  the  verdict,  a  new  trial  wiU  be  granted:  Codding- 
ton  V.  Hunt,  6  Hill,  595;  Richardson  v.  Fisher,  1  Bing.  145.  But  not  where 
the  witness  acknowledging  the  mistake  is  only  one  of  several  who  testifies  to 
the  same  point:  Mersereau  v.  Pearsall,  6  flow.  Pr.  293.  Where  defendant 
testified  to  payment,  and  plaintiff  after  such  testimony  had  no  time  to  pro- 
duce evidence,  but  afterwards  found  witnesses  who,  refreshing  their  memory 
from  an  examination  of  plaintiff's  books,  could  testify  as  to  what  took  place 
at  the  time  and  place  of  the  alleged  payments,  in  disapproval  of  defendant's 
testimony:  Held,  good  ground  for  a  now  trial  for  surprise  and  newly  discovered 
evidence:  Parsliall  v.  Klinck,  43  Barb.  203;  but  see  Berry  v.  Metzler,  7  CaL 
418,  where  it  is  held  to  be  only* ground  for  a  continuance.  If  a  witness  ab- 
sent himself  after  he  has  appeared,  so  that  he  cannot  be  examined,  it  is  a 
surprise,  and  is  ground  for  a  new  trial:  25  Wend.  663;  Buggies  v.  Hall,  14 
Johns.  112.  If  documents  were  ruled  out  which  had  been  read  without  ob- 
jection on  a  former  trial,  it  is  a  surprise,  and  good  ground  for  a  new  trial:  9 
Dana  (Ky. )  26.  And  where  seduction  was  sworn  to  on  a  certain  day,  not 
mentioned  in  the  complaint,  and  on  which  day  the  defendant  was  able  to 
proTo  an  alibi,  by  witnesses  who  were  not  present  at  the  trial,  a  new  trial 
was  granted:  Sargent  v.  Dinnison,  5  Cow.  106. 

32.  Grounds — Where  in  a  suit  for  damages  in  which  the  defendant  an- 
swers denying  damage  in  the  amount  claimed,  the  courts  enters  judgment 
for  damages,  non  obstante  veredicto,  after  plaintiff  had  gone  into  proof  as  to 
damages,  and  the  jury  had  returned  a  verdict  upon  the  facts,  for  a  less 
amount  than  that  claimed,  and  less  than  the  amount  for  which  judgment  was 
rendered:  Held,  that  going  into  proof,  etc.,  might  well  have  induced  defend- 
ant not  to  move  to  amend  his  answer,  which  motion  the  court  would  probably 
have  granted,  and  hence  defendant  might  have  been  taken  by  surprise:  Ben\f 
V.  T?ie  Cynthia,  18  CaL  669.  Where  plaintiffs  were  permitted  to  prove 
and  recover  on  a  title  other  than  the  one  set  up,  it  was  error  in  the  court 
below  to  refuse  a  new  trial:  Eagan  v.  Delaney,  16  Cal.  85.  WTiere  defend- 
ant had  a  good  defense,  but  was  prevented  from  making  it  by  accident^  and 


ON  GBOUND  OF  SUBPBI6E.  355 

without  fault  on  his  part,  a  new  trial  will  be  awarded:  Ford  v.  Fordy  Walker 
(Miss. )  505.  Bat  where  a  party  lost  his  opportunity  of  defense  by  his  own 
negligence,  a  new  trial  will  not  be  granted:  Dodge  v.  Strong^  2  Johns.  Ch. 
228;  Dorflinger  v.  (7oi7,  2  Ham.  311;  Hoornes  v.  KvJin,  4  Call,  274;  Oreen  v. 
R6bin9ony  6  How.  Miss.  80.  So,  on  a  misdirection  of  the  court  in  a  matter 
not  material  to  the  merits  of  the  cause:  Maynor  v.  Lewis,  2  Ga.  Decis.  205. 

33.  Insuffloient  Orounds. — If  the  party  alleging  surprise  ''can  relieve 
himself  from  embarrassment  in  any  mode,  either  by  nonsuit  or  a  continu- 
ance, or  the  introduction  of  other  testimony,  or  otherwise,  he  must  not  take 
the  chances  of  a  verdict,  but  must  at  once  fortify  his  position  by  resorting 
to  aU  available  modes  of  present  relief:  Schellhous  v.  Bail,  29  Cal.  608;  Ames 
V.  Howard,  1  Sumn.  U.  S.  482;  Carr  v.  Gale,  1  Curt.  C.  Ct.  384.  But  a 
party  will  not  be  refused  a  new  trial  because  when  taken  by  surprise  at  unex> 
pected  testimony  he  did  not  ask  for  a  continuance,  if  he  had  no  knowledge 
at  the  time  of  evidence  to  rebut  such  testimony:  Alger  v.  MerriU,  16  Iowa, 
121. 

34.  Insufficient  Grounds. — Want  of  preparation  is  a  ground  for  con- 
tinuance, but  no  ground  for  a  new  trial:  Turner  v.  Morrison,  11  CaL  21; 
Stout  V.  Calver,  6  Ma  254;  Jackson  v.  Hoe,  9  Johns.  77.  So,  where  a  wit- 
ness absents  himself  without  leave,  and  no  attachment  is  asked  for,  it  is  no 
ground  for  a  new  trial:  Stewart  v.  SmaU,  5  Mo.  525.  Mere  surprise  at  the 
evidence  given  by  the  witnesses  of  the  defendant  is  not  sufficient  ground 
for  a  new  trial:  Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40.  At  the  testi- 
mony of  a  witness  called  by  the  adverse  party:  Taylor  v.  California  Stage 
Co.,  6  Cal.  228;  Shepai-d  v.  CUkens*  Ins.  Co.,  8  Mo.  272;  Beach  v.  Tooker, 
10  How.  Pr.  297.  Or  because  witnesses  did  not  state  facts  which  the  party 
expected  they  would  state:  Martin  v.  Clark,  Hempst.  259.  Especially 
where  it  is  not  shown  that  proof  can  be  made  upon  another  trial  of  the 
facts,  of  which  the  want  of  proof  occasioned  the  surprise:  Mayfield  v.  State, 
44  Tex.  59.  Nor  where  the  plaintiff,  testifying  in  his  own  behalf,  sustains 
the  averment  of  his  own  complaint:  Cox  v.  Hutchings,  21  Ind.  219;  Peck 
V.  Hensley,  Id.  344.  Surprise  at  the  testimony  of  a  witness  in  stating  a 
certain  conversation  incorrectly  is  no  ground  for  a  new  trial:  Kloclenbaum 
V.  Pierson,  22  Cal.  160. 

35.  Insufficient  Grounds. — A  party  cannot  be  surprised  by  his  opponent 
making  good  by  proof  the  allegations  of  his  plea:  Armstrong  v.  Davis,  41 
CaL  494.  Nor  at  the  ruling  of  the  court  on  the  admission  of  testimony: 
Fuller  V.  Hutchings,  10  Cal.  523.  Nor  that  the  attorney  was  mistaken  as  to 
the  time  of  the  meeting  of  the  court,  and  was  therefore  not  present: 
Steigers  v.  Darby,  8  Mo.  679.  The  plaintiff  cannot  be  heard  to  complain  of 
surprise  at  the  requirement  of  evidence  on  his  part  clearly  called  for  by  the 
issues;  even  though  he  was  led  by  the  defendant  (without  fraud)  to  suppose 
that  the  fact  in  issue  would  be  admitted:  Taylor  v.  Harlow,  11  How.  Pr. 
285. 

36.  Insufficient  Grounds. — A  party  cannot  have  a  new  trial  on  this 
ground,  to  enable  him  to  rebut  testimony  which  he  was  aware  before  the 
former  trial  might  be  introduced:  Meakim  v.  Anderson,  11  Barb.  215;  Blake 
V.  Madigan,  65  Me.  522;  Knapp  v.  Fisher,  49  Vt.  94.  Nor  that  the  party 
was  surprised  in  a  matter  of  law:  Hite  v.  Lenhart,  7  Mo.  22.  Nor  that  the 
party  had  given  the  suit  no  further  attention,  having  instructed  his  attorney 
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to  accept  compromise:  PcUchin  v.  Wegman,  19  Mo.  151.  Nor  that  the  party 
was  mistaken  as  to  the  nature  of  his  case:  Bobbins  v.  AU<m  Ins,  Co,^  12  Ma 
380.  Nor  the  unexpected  close  of  plaintiff's  case:  Wells  v.  Sanger,  21  Mo. 
354.  If  a  mistake  of  law  can  ever  be  made  the  means  of  obtaining  a  new 
trial  on  the  ground  of  surprise,  it  certainly  cannot  when  it  is  caused  by  the 
negligence  of  such  party:  People  v.  O'Brien,  4  Park.  Gr.  203. 

37.  In8ii£Bcient  Orounds. — ^A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  caused  by  the  rejection  of  evidence,  when  such  evidence 
would  not,  in  the  judgment  of  the  court,  have  varied  the  result:  FooU  v. 
Silsby,  1  Blatchf.  445.  The  introduction  of  false  evidence  relating  solely  to 
a  point  not  necessarily  involved  in  the  decision  of  the  action,  is  no  ground  for 
a  new  trial:  Ouy  v.  Hanly,  21  Cal.  397.  Surprise  at  the  admission  of  a  wit- 
ness, because  his  attorney  had  advised  him  that  the  witness  was  incompetoit, 
is  no  ground  for  a  new  trial:  Klockenbaum  v.  Pierson,  22  CaL  160.  The  mis- 
take of  counsel  as  to  competency  of  a  witness  is  no  ground  for  a  new  trial: 
Packer  v.  Heaton,  9  CaL  568.  Nor  as  to  what  witnesses  would  testify:  Rab- 
bins V.  AUon  Ins.  Co.,  12  Mo.  380.  Mere  surprise  at  the  result  of  a  trial  is 
no  ground  for  a  new  trial:  Lane  v.  Brovm,  22  Ind.  239. 

38.  "Wliat  Must  be  Shown.— The  cases  establish  that  the  party  must 
prove  the  surprise,  how  he  was  injured  by  it,  and  that  no  laches  are  justly 
attributed  to  him:  Brooks  v.  Douglass,  32  Cal.  208;  Patterson  v.  Ely,  19  I<L 
28;  1  A.  K.  Marsh.  334;  3  McCord,  258;  2  Id.  313;  3  A.  K.  Marsh.  81;  9 
Dana,  134.  That  the  surprise  has  not  resulted  from  the  fault  or  negligence 
of  the  moving  party:  Rogers  v.  Huie,  1  Cal.  429;  ScheUhous  v.  Ball,  29  CaL 
605;  Whetmore  v.  Murdock,  3  Woodb.  &  M.  380;  ffenekley  v.  Hendrickscm, 
5  McLean,  170;  Snowhill  v.  Knapp,  7  N.  Y.  Leg.  Obe.  15.  And  that  the 
verdict  is  mainly  attributable  to  the  facts  out  of  which  the  surprise  resulted: 
ScheUhous  v.  Ball,  29  CaL  605;  People  v.  Mack,  2  Park  Cr.  673;  De  Leyer  v. 
Michaels,  5  Abb.  Pr.  203;  Hartwright  v.  Badham,  11  Price,  383.  And  that 
he  has  a  valid  defense,  and  that  on  new  trial  the  result  may  be  different: 
Cook  V.  De  La  Ouerra,  24  CaL  237;  McClusky  v.  Oerhauser,  2  Nev.  47. 

Jfo.  1032. 

Affidavit  on  Motion — Ground  of  Newly  Discovered  Evidence. 

[Title.] 
[Vbnub.] 

C.  D.,  being  duly  sworn,  deposes  and  sajs  as  follows: 

I.  I  am  the  defendant  in  the  aboye-entitled  action. 

n.  Subsequent  to  the  trial  of  said  cause,  to  wit:  on  the 

day  of ,  187 . . ,  I  haye  discovered  evidence  which 

will  establish  the  fact  [state  a  fact  material  to  the  issue]; 
that  said  evidence  is  new,  material  to  the  issue,  and  not 
cumulative,  nor  will  it  be  brought  to  impeach  any  evidence 
or  the  testimony  of  any  witness  who  has  been  heretofore 
examined  in  the  said  action. 

m.  I  did  not  know  of  the  existence  of  said  evidence  at 
the  time  of  the  trial,  and  could  not  by  the  use  of  reasonable 
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diligence  [or  the  utmost  diligence]  have  discovered  and  pro- 
duced the  same  upon  the  former  trial. 

[  JUE  AT.  ]  [SiGNATUBK.  ] 

39.  AfBdavit. — Newly  discovered  evidence  relied  on  to  obtain  a  new 
trial  has  no  place  in  a  statement.  It  should  be  presented  in  affidavits: 
Beans  v.  Emannelli^  36  Cal.  117.  Motions  for  new  trial,  on  the  gronnd  of 
newly  discovered  evidence,  must  be  regarded  with  suspicion  and  disfavor. 
In  such  cases  the  motion  must  be  supported  by  the  affidavit  of  the  moving 
party  that  he  did  not  know  the  newly  discovered  evidence:  Baker  v.  Joseph^ 
16  Cal.  180;  Arnold  v.  Skagya,  35  Id.  684.  And  usually  by  the  affidavits  of 
the  newly  discovered  witnesses,  showing  what  they  know  and  will  testify:  2 
How.  Miss.  772.  And  should  be  free  from  the  suspicion  of  bad  faith:  Merh 
V.  OekhaeuseTy  50  CaL  631.  The  affidavit  of  the  party  cannot  be  received  in 
lieu  of  the  affidavits  of  such  witnesses,  unless,  for  good  cause  shown,  it 
appears  that  the  affidavits  of  the  latter  cannot  be  obtained  in  time,  or  in 
such  further  time  as  may  have  been  granted  for  tJiat  purpose:  Arnold  v. 
Shaggs,  35  CaL  68i.  Witness's  affidavit  must  be  produced,  or  proof  that  it 
cannot  be  obtained:  Rogers  v.  Huie.,  1  Cal.  433;  Jenny  Lind  Go,  v.  Bcywer,  11 
CaL  194;  Case  v.  Codding,  38  Id.  194;  Den  v.  MorreU,  1  Hall,  382;  SmUh  v. 
Gushing,  18  Wis.  295.  Or  a  sufficient  excuse  be  furnished  for  its  absence: 
Sndtk  V.  Gushing,  18  Wis.  295;  Or  time  be  obtained  for  its  production: 
Jetmy  Lind  Go,  v.  Bower,  11  Cal.  194.  The  host  possible  proof  must  be  ad- 
duced of  the  existence  of  the  newly  discovered  evidence:  Smith  v.  Gushing, 
18  Wis.  295.  If  the  affidavit  states  that  the  new  witness  merely  '*  told"  the 
party  the  facts  relied  on,  it  is  insufficient:  Shumway  v.  Fowler,  4  Johns.  425. 

40.  Diligence  must  be  ShoiiTn — To  justify  a  new  trial  on  this  ground 
it  must  be  shown:  1.  That  the  party  moving  used  reasonable  diligence  to 
discover  and  produce  the  evidence  on  a  former  trial,  and  that  his  failure  to 
do  so  was  not  the  result  of  his  own  laches:  Buttery,  VassauU,  40  CaL  74; 
Arnold  v.  Skaggs,  35  Cal.  684;  Balcer  v.  Joseph,  16  Id.  173;  Howard  v.  Win- 
ters, 3  Nev.  539;  Williams  v.  Baldwin,  18  Johns.  489;  Vanderwoort  v.  Smith, 
2  Cai.  155;  Palmer  v.  Mulligan,  3  Cai.  307;  Jackson  v.  Malin,  15  Johns.  293; 
People  V.  Mack,  2  Pirk.  Cr.  673;  People  v.  N.  T.  Superior  Gourt,  10  Wend. 
285;  Macy  v.  De  Wolf,  3  Woodb.  &  M.  193;  Aikm  v.  Bearms,  Id.  348;  Whet- 
more  ▼.  Murdoch,  Id.  380;  5  Wend.  115;  Grab.  &  Wat.  on  New  Trial,  489; 
heavy  v.  Roberts,  8  Abb.  Pr.  310;  2  Hilt.  285;  Fellows  v.  Emperor,  13  Barb. 
92;  People  v.  Marks,  10  How.  Pr.  261;  De  Lima  v.  OlasseU,  4  Hen.  &  M. 
369;  Floyd  v.  Jayne,  6  Johns.  Ch.  479;  Gampbell  v.  Genet,  2  Hilt.  290;  Wash- 
hum  V.  Gould,  3  Story  C.  Ct.  122;  Palma-  v.  Fisk,  2  Curt.  C.  Ct.  14;  Prevost 
V.  Gratz,  Pet  C.  Ct.  364;  Garrison  v.  United  States,  2  Ct.  of  CL  (Nott.  &  H.) 
382;  Fikes  v.  Bentley,  Hempst.  61;  Dickson  v.  Makers,  Id.  65;  Goote  v.  Bank 
of  United  States,  3  Cranch  C.  Ct.  95;  LeseJii  v.  Ter,  qf  Wash.,  Wash.  Ter. 
23;  Nininger  v.  Knox,  8  Minn.  140;  Arthur  v.  Ghavis,  6  Rand.  142;  Double- 
day  V.  Makepeace,  4  Blackf.  9;  Garson  v.  Gross,  14  Iowa,  463.  That  the 
strictest  diligence  is  required,  and  that  the  evidence  will  change  the  result, 
where  the  evidence  is  merely  cumulative:  Levitsky  v.  Johnson,  35  Cal.  41. 
And  the  application  should  state  what  diligence  was  used:  Burnley  v.  Rice, 
21  Tex.  171;  EdmiMon  v.  Garrison,  18  Wis.  594.  Absence  from  state  being 
no  excuse  for  want  of  diligence:  Id. 
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41.  Diligence. — Diligence  or  the  want  of  it  in  a  particnlar  case,  depends 
in  a  great  degree  upon  the  circumstances  surrounding  the  parties  and  th« 
conduct  of  the  cause,  which  are  peculiarly  within  the  knowledge  of  the 
trial  court,  and  its  action  will  rarely  be  interfered  with  on  appeal:  Jiwie*  ▼. 
Singleton,  45  CaL  94;  see,  also,  Brown  v.  Luehrs,  79  HL  675.  A  new  trial 
will  not  be  granted  when  the  discovered  evidence  is  alleged  to  be  a  deed 
recorded  in  the  county  recorder's  office  a  year  before  the  trial,  and  a  record 
of  a  judgment  in  the  same  court  in  which  the  cause  was  tried:  Weimer  t. 
Lowery,  11  Cal.  104;  Vardeman  v.  Edwards,  21  Tex.  737.  If  materiality  ia 
discovered  during  trial,  continuance  should  be  asked  for,  or  new  trial  will  be 
refused:  Berry  v.  Metsler,  7  CaL  418;  Klockenbaum  v.  Pierson^  22  Id.  160. 
But  where  a  witness  on  the  former  trial  did  not  disclose  all  the  knowledge  he 
had  relative  to  the  facts,  it  is  not  ground  for  a  new  trial:  Davis  v.  Pretlar,  5 
S.  &  M.  459;  PkiUips  v.  Ocmulgee  Mills,  65  Ga.  633. 

42.  Not  Cumulative. — It  must  be  shown,  second,  that  it  is  new,  material 
and  not  cumulative:  BartleU  v.  Hogden,  3  CaL  66;  Reed  v.  Clark^  47  Id.  194; 
Lwe  Yankee  Co,  v.  Oregon  Co.,  7  Id.  42;  Taylor  v.  Cal  Stage  Co.,  6  Id.  228; 
Oaven  v.  Dopman,  6  Id.  342;  Klockenbaum  v.  Pierson,  22  Id.  160;  SpefKxr  v. 
Doane,  23  Id.  418;  Aldrich  v.  Palmer,  24  Id.  513;  Cutler  v.  Steamer  Colamiia, 
1  Or.  101;  Howard  v.  Winters,  3  Nev,  539.  If  merely  cumulative,  it  is  no 
ground  for  a  new  trial:  See  above  authorities;  also,  Levitsky  v.  Johnson,  35 
CaL  41;  Stoakes  v.  Monroe,  36  Id.  383;  Co±  v.  Hutchings,  21  Ind.  219;  Stur- 
geon V.  Perron,  14  Iowa,  160;  Wilhelmi  v.  Thorington,  Id.  537;  F lemming  v. 
Hollenback,  7  Barb.  271;  People  v.  N,  T.  Sup.  Ct.,  10  Wend.  286;  Pike  v. 
Evans,  16  Johns.  210;  Steinbach  v.  Columbia  Ins.  Co.,  2  Cai.  129;  Ednuston 
V.  Garrison,  18  Wis.  594;  State  v.  Stumbo,  26  Mo.  306;  State  v.  Wightman,  27 
Id.  121;  WhUbeck  v.  WhUheck,  9  Cow.  266;  Brisbane  v.  Adams,  1  Sandf.  195; 
Burnett  v.  Phalon,  4  Bosw.  622;  Leavy  v.  Roberts,  2  Hilt.  285;  Aiken  v. 
Bemis,  3  Woodb.  &  M.  348;  Wheelwright  v.  Beers,  2  Hall,  391;  Nason  v. 
Cockrojl,  3  Duer,  366;  Peck  v.  Hiler,  30  Barb.  655;  Adams  \.  BusJi,  23  How. 
Pr.  262;  Macy  v.  De  Wolf,  3  Woodb.  &  M.  193;  Ames  v.  Howard^  1  Sumn. 
482. 

43.  Not  Cumulative. — There  is  no  presumption  that  newly  discovered 
evidence  is  cumulative;  and,  if  it  does  not  appear  to  be  so  in  the  moving 
papers,  the  fact  must  be  shown  by  the  party  opposing  the  motion,  or  he  can 
not  complain:  Hobler  v.  Cole,  49  CaL  250.  Newly  discovered  cumnlatiTe 
evidence  furnishes  no  ground  for  a  now  trial,  unless  it  is  of  so  controlling  a 
character  that  it  would  probably  change  the  verdict:  Windham  County  Bank 
V.  Kendall,  7  Rhode  Island,  77;  State  v.  O'Brien,  Id.  336;  Heaion  v.  Man- 
hattan Ins.  Co.,  Id.  602.  The  best  definition  of  the  term  "cumulative  evi- 
dence *'  is  that  in  Parker  v.  ffaixly,  24  Pick.  246,  viz, :  "  Cumulative  evi- 
dence is  additional  evidence  of  the  same  kind  to  the  same  point":  BradiA 
V.  State,  35  Vt.  452.  That  only  is  cumulative  which  is  in  addition  to  or  cor- 
roborative of  what  has  been  given  at  the  trial:  Cray  v.  Harrison,  1  Nev. 
602.  Evidence  is  cumulative  if  it  supports  evidence  introduced  on  the  trial 
to  prove  facts  of  secondary  importance,  the  tendency  of  which  was  to  prove 
the  facts  in  issue:  Stoakes  v.  Monroe,  36  Cal.  383;  Cray  v.  Harrison,  1  Nev. 
602.  But  if  it  would  bring  to  light  some  new  fact  bearing  upon  the  main 
issue,  it  is  not  cumulative:  Gray  v.  Harrison,  1  Nev.  502.  Evidence  upon 
some  fact  which  is  specifically  distinct,  and  bears  upon  the  issue,  is  not 
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cumulative,  thongh  it  may  be  intimately  connected  with  parts  of  the  other 
testimony:  Alger  v.  Merritt,  16  Iowa,  121;  Stineman  v.  Beath,  36  Id.  73; 
Oerman  v.  Maquoketa  Savings  Bank,  38  Id.  368;  Wilson  v.  Plank,  41  Wis. 
94.  So,  proof  that  plaintiff  had  acknowledged  settlement  of  the  demand 
should  not  bo  deemed  cumnlative:  Ovyot  v.  BtUtSf  4  Wend.  579.  Nor,  in 
caae  of  crim.  con.,  proof  that  plaintiff  had  for  some  time  been  living  in  adul- 
tery: Smith  V.  Masten^  15  Wend.  270. 

44.  Not  Impeaching. — It  must  be  shown,  third,  that  it  is  not  to  im- 
peach an  adverse  witness.  It  must  go  to  the  merits  of  the  case,  and  not  be 
erach  as  tends  merely  to  discredit  a  witness:  Baker  v.  Joseph,  16  Cal.  180; 
Klockenbattm  v.  Pierson,  22  Id.  160;  Deer  v.  State,  14  Mo.  348;  Meakin  v. 
Anderson,  11  Barb.  215;  Beach  v.  Tooker,  10  How.  Pr.  297;  Simmons  v.  Fay, 

1  E.  D.  Smith,  107;  Carr  v.  Gale,  1  Curt.  0.  Ct  384;  United  States  v.  Pot- 
ter, 6  McLean,  182;  Brooke  v.  Payton,  1  Cranch  C.  Ct.  128;  Terr,  of  Oregon, 
V.  Laishaw,  1  Or.  146;  Barrett  v.  BeUhe.,  4  Bibb,  348;  Harrington  y,  Bigelow, 

2  Denio,  109;  Fleming  v.  Hollenhack,  7  Barb.  271;  Shumway  v.  Fowler,  4 
Johns.  425.  Except  in  very  rare  cases,  such  as  where  the  whole  question  is 
one  of  identity  of  persons  long  deceased.  To  give  an  opportunity  of  im- 
peaching the  character  of  a  principal  witness:  Jackson  v.  Kinney,  14  Johns. 
186;  Jackson  v.  Hooker,  5  Cow.  207.  Or  where  in  a  criminal  case  the  affida- 
vit of  the  principal  witness  stated  that  her  evidence  given  on  the  trial  was 
incorrect  and  her  mother  stated  in  an  affidavit  that  she  was  unreliable:  Mann 
V.  StcUe^  44  Texas,  642.  New  evidence  on  points  formerly  in  issue  must  be 
of  preponderating  character,  and  decisive  on  the  evidence  to  be  overturned: 
Finley  v.  Nancy,  3  Monr.  400.  But  where  the  genuineness  of  a  signature  is 
put  in  issue  and  made  the  subject  of  proof,  a  new  trial  will  not  be  granted 
on  account  of  the  discovery  of  new  evidence  tending  to  prove  the  signature 
a  forgery:  Wright  v.  Oarillo,  22  Cal.  595.  Where  the  plaintiff  in  ejectment 
recovers  on  a  paper  title  and  defendant  discovers  after  the  trial  that  plaintiff 
had  conveyed  his  title  to  a  third  person  before  the  commencement  of  the  suit, 
a  new  trial  should  be  granted:  Cranmer  v.  Porter,  41  Id.  462.  But  where 
the  defense  was  forgery  in  an  action  on  a  note,  a  new  trial  was  granted  on 
the  ground  that  the  note,  which  at  the  time  of  the  trial  was  lost,  had  since 
been  found:  Piatt  v.  Munroe,  34  Barb.  291.  Admissions  and  conversations 
of  a  defendant,  the  purport  of  which  is  in  direct  conflict  with  his  testimony 
in  the  case,  and  with  the  theory  of  his  defense,  are  not  impeaching  but 
original  evidence:  Alger  v.  Merritt,  16  Iowa,  121. 

45.  That  it  is  Material. — It  must  be  shown,  fourth,  that  it  is  material 
to  the  issue;  and  of  so  important  a  charater  as  to  satisfy  the  court  that  it 
may  reasonably  be  inferred  the  verdict  would  have  been  different  if  it  had 
l>een  in  on  the  former  trial:  Stoakes  v.  Monroe,  36  Cal.  383;  State  v.  Locke, 
26  Mo.  603;  Vardeman  v.  Edioards,  21  Tex.  737;  or  that  it  would  materially 
vary  the  complexion  of  the  cause:  Levitsky  v.  Johnson,  35  Cal.  41;  United 
States  V.  Cornell,  2  Mas.  U.  S.  91;  Ludlow  v.  Parker,  4  Hammond,  5. 
Where  a  referee,  after  report  had  been  made  up,  refused,  from  doubt  as  to 
his  powers,  to  allow  the  introduction  of  newly  discovered  evidence,  at  the 
same  time  intimating  in  a  supplemental  rex)ort  that  if  such  evidence  had 
been  adduced  on  the  trial  the  result  would  probably  have  been  different: 
^ekl,  to  be  good  ground  for  a  new  trial:  Hoyt  v.  Saunders,  4  Cal.  345. 

46.  That  it  "was  Subsequently  DiBCOvered. — The  moving  party  must 
show  by  his  own  affidavit  that  the  new  evidence  was  not  known  to  liiiu  at 
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the  time  of  the  trial  Upon  that  question  the  affidavits  of  other  peraons  are 
not  sufficient:  Arnold  v.  Skaggs,  34  Cal.  684.  A  new  trial  for  this  cause  ii 
never  granted  if  the  existence  of  the  new  evidence  was  known  to  the  appli- 
cant before  the  trial  was  had:  Jackson  v.  Malin,  15  Johns  293;  Vend^rpocH 
V.  SmUh,  2  Oai.  155;  Macy  v.  DeWolf,  3  Woodb.  &  M.  193;  Wheimm 
V.  Murdocks,  Id.  380.  Even  though  he  had  forgotten  it  at  the  time  of 
the  trial:  Fleming  v.  HoUmhack,  7  Barb.  271;  10  Wend.  285.  And  though  it 
was  unknown  to  his  counsel  until  after  the  trial:  Young  v.  Staiey  56  Cra.  403. 
Newly  discovered  testimony,  consisting  of  facts  within  the  knowledge  of 
witnesses  called  by  the  movant  and  examined  on  the  trial,  will  not  authorise 
a  new  trial:  PhiO^B  v.  Ocmulgee  Mills,  55  Ga.  633;  Archer  v.  ffeidt.  Id.  200; 
GaiUier  v.  Douglass  Afani{facturing  Co.,  52  How.  Pr.  325. 

47.  "When  New  Trial  Denied New  trial  will  not  be  granted  if  the 

witnesses  whose  testimony  is  sought  to  be  introduced  are  unworthy  of  be- 
lief: Cole  V.  Cole,  50  How.  Pr.  69;  Fleming  v.  HoUenback,  7  Barb.  271;  Macjf 
V.  DeWolf,  3  Woodb.  &  M.  193;  Williams  v.  Baldwin,  18  Johns.  489;  see 
Pomeroy  v.  Columbian  Ins.  Co.,  2  Cai.  260.  Nor  if  it  is  improbable  that  they 
could  be  obtained  at  the  new  trial:  Kendriek  v.  Delaji^ld,  2  CaL  67.  In  con- 
testing a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
it  is  competent  for  the  adverse  party  to  show  by  affidavit  that  the  witnea 
whose  testimony  is  stated  is  wholly  unworthy  of  credit:  WiUiams  v.  Bald- 
win, 18  Johns.  489.  Where  the  affidavit  on  which  the  application  is  made, 
is  shown  by  counter  affidavits  to  be  open  to  the  suspicion  of  bad  faith,  and 
it  also  fails  to  raise  a  reasonable  presumption  that  the  new  evidence,  if  pro- 
duced, would  change  the  result,  a  new  trial  will  be  denied:  Merk  v.  Oeh- 
haeuser,  50  CaL  631;  see,  also,  Cole  v.  Cole,  50  How.  Pr.  59.  On  a  conviction 
for  larceny  a  new  trial  will  not  be  granted  to  allow  the  prisoner  to  introduce 
evidence  that  the  stolen  property  did  not  belong  to  the  person  named  in  the 
indictment:  Foster  v.  State,  62  Miss.  695. 

MOTION  ON  STATEMENT,   ETC. 

48.  When  the  application  for  a  new  trial  is  made  for  any 
other  cause  than  those  named  in  the  first  four  subdivisions 
of  the  notice;  that  is,  when  it  is  made  on  the  ground  of  ex- 
cessive damages,  insufficiency  of  the  evidence  to  justify  the 
verdict,  etc.,  or  for  error  in  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  application;  it  may  be 
made  at  the  option  of  the  moving  party,  either  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case:  Cal.  Code  C.  P.,  sec.  658.  In  such  cases 
probably  the  more  frequent  practice  is  to  move  on  a  state- 
ment of  the  case;  though  in  some  instances  a  bill  of  excep- 
tions takes  its  place. 

BILL  OP  EXCEPTIONS. 

49.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
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vided  (see  ante^  *' Exceptions  "),  the  moving  party  shall  have 
the  same  time  after  service  of  the  notice  to  prepare  and  ob- 
tain a  settlement  of  a  bill  of  exceptions  as  provided  after 
the  entry  of  judgment,  or  after  receiving  notice  of  such 
entry  by  section  650,  and  a  bill  shall  be  prepared  and 
settled  in  like  manner.  If  a  bill  of  exceptions  has  been 
already  settled  and  filed,  'when  the  notice  of  motion  is 
given,  such  bill  shall  be  used  on  the  motion :  Cal.  Code  0. 
P.,  sec.  659,  subd.  2.  A  bill  of  exceptions  on  a  motion  for 
a  new  trial  on  the  ground  of  insu£Bciency  of  the  evidence 
should  specify  the  particulars  wherein  it  is  insufficient: 
Martin  v.  Matfidd,  49  Cal.  45;  Cal.  Code  C.  P.,  sec.  648; 
see  antCy  '*  Exceptions,"  as  to  manner  of  taking  and  settling 
biU. 

MINUTES  OF  THE  OOUBT. 

50.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision,  tho 
notice  of  motion  must  specify  the  particulars  in  which  tho 
evidence  is  alleged  to  be  insufficient;  and  if  the  ground  of 
the  motion  be  errors  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  moving  party,  the  notice  must  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  the 
notice  do  not  contain  such  specifications,  when  the  motion 
is  made  on  the  minutes  of  the  court,  it  must  be  denied:  Cal. 
Code  C.  P.,  sec.  659,  subd.  4.  As  a  statement  has  to  be 
subsequently  prepared  in  such  cases  in  order  to  appeal  from 
the  order  of  the  court  (see  Cal.  Code  C.  P.,  sec.  661),  the 
practice  of  moving  on  the  minutes  of  the  court  is  not  com- 
mon, but  the  statement  is  prepared  for  the  hearing  of  the 
motion  for  a  new  trial;  and  the  statement  is  then  used  on 
the  appeal. 

STATEMENT,   PBErARATION   OF. 

51.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case, 
the  moving  party  must,  within  ten  days  after  the  service  of 
the  notice  or  such  further  time  as  the  court,  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  prepare  a 
draft  of  the  statement,  and  serve  the  same  or  a  copy  thereof 
upon  the  adverse  party.  If  such  proposed  statement  be  not 
agreed  to  by  the  adverse  party,  he  must,  within  ten  days 
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thereafter,  prepare  amendments  thereto,  and  serve  the  same 
or  a  copy  thereof  upon  the  moving  party:  Cal.  Code  C.  P. 
sec.  659,  subd.  3.  The  evidence  should  be  presented  in  a 
narrative  form,  or  by  statement  of  its  substance,  or  what  it 
tended  to  prove:  People  v.  Getty,  49  Cal.  581. 

52.  The  office  of  a  statement  on  motion  for  new  trial  is  to 
bring  into  the  record  those  matters  only  which  arise  in  the 
progress  of  the  trial,  and  constitute  the  basis  of  the  motion 
under  the  fifth,  sixth,  and  seventh  subdivisions  of  section 
one  hundred  and  ninety-three  of  the  Practice  act  (Cal.  Code 
C.  P.  sec.  657),  and  which  the  appellant  desires  to  have  re- 
viewed on  appeal  from  the  order  granting  or  refusing  a  new 
trial:  Harper  v.  Minor,  27  Cal.  109.  Matters  which  do  not 
seem  to  illustrate  the  point,  such  as  verifications,  ac- 
knowledgment of  deeds  and  titles  of  courts,  should  be 
omitted:  Estate  of  Boyd,  25  Cal.  513;  substituting  the  words, 
"duly  verified,"  **duly  acknowledged,"  "title  of  canse," 
etc. :  Id.;  Mariner  v.  Smith,  27  Cal.  654;  Provost  v.  Piper,  9 
Cal.  552.  But  a  skeleton  statement  containing  the  words 
"  [here  insert  deed,  etc.]"  describing  it,  without  consent  of 
parties,  will  be  stricken  from  the  transcript:  KimbaU  v. 
Semple,  31  Cal.  657.  And  the  court  will  not  consider  tlie 
questions  which  it  is  intended  to  present:  Bush  v.  Taybr, 
45  Id.  112.  Nor  will  a  mandate  lie  to  compel  the  clerk  of 
the  lower  court  to  certify  such  a  statement,  or  to  engross  it, 
inserting  the  omitted  documents  in  their  proper  places: 
People  V.  Bartlett,  40  Id.  142. 

53.  It  is  seldom  necessary  to  insert  an  entire  deed;  it  is 
sufficient  to  say  that  a  deed  was  introduced  from  A.  to  B., 
showing  that  A.'s  title  has  vested  in  B:  KimbaU  v.  Semple, 
31  Cal.  657.  They  may  be  inserted  in  the  transcript,  if 
they  are  mentioned  in  the  statement  as  having  been  in 
evidence,  with  a  certificate  of  the  judge  that  it  was  before 
him  on  motion  for  a  new  trial.  Hess  v.  Winder,  30  Cal.  349. 
Transcripts  of  records  and  deeds,  where  no  point  is  made*  on 
the  construction  of  the  language,  may  be  referred  to  by  a 
brief  statement:  Knowles  v.  Inches,  12  Cal.  212.  Where 
documentary  evidence  is  referred  to,  the  appellant  cannot 
insert  copies  of  the  same  in  the  transcript  on  appeal,  with- 
out the  assent  of  the  other  party,  unless  the  statement  has 
been  engrossed  and  settled,  and  afterwards  authenticated, 
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or  unless  the   originals  are  on  file  and  form  part  of  the 
records:  Kimball  v.  Semple,  31  Cal.  657. 

54.  Where  the  admission  in  evidence  of  a  jadgment-roll 
is  relied  upon  as  error,  the  statement  should  contain  either 
the  record  or  paper  so  admitted,  or  a  settled  abstract 
thereof,  in  order  that  the  court  may  judge  of  its  admissi- 
bility :  Doyle  v.  FravUin,  48  Cal.  537.  And  if  a  party  relies 
on  the  insufficiency  of  the  evidence,  and  a  statement  or  bill 
of  exceptions  is  settled,  it  will  be  presumed  that  it  contains 
all  the  evidence  given  in  the  case  necessary  to  explain  the 
points  involved,  and  that  no  different  case  would  be  pre- 
sented as  to  such  points  had  all  omitted  evidence  been  in- 
serted :  Abbey  Homeat'd  Assn .  v.  WiUard,  Id.  615.  The 
reporter's  notes  do  not  constitute  a  statement,  and  cannot 
be  considered  on  appeal :  People  v.  Armstrong,  44  Id.  327. 
The  specification  of  particulars,  or  errors  should  be  made  a 
part  of  the  proposed  statement,  for  without  it  neither  the 
adverse  party  nor  the  judge  can  well  know  how  much  of  the 
evidence  should  be  set  forth:  Barrett  v.  Tewksbury,  15  Cal. 
354. 

SPECIFIOATION  OF  PARTICULARS. 

55.  When  the  notice  of  the  motion  designates,  as  the 
ground  of  the  motion,  the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged  to 
be  insufficient.  When  the  notice  designates,  as  the  ground 
of  the  motion,  errors  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  moving  party,  the  statement  shall  specify 
the  particular  errors  upon  which  the  party  will  rely.  If  no 
such  specifications  be  made,  the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion:  Cal.  Code  C.  P.,  sec. 
659,  subd.  3.  The  specification  should  be  contained  in  the 
statement,  it  is  not  sufficient  that  they  are  upon  an  annexed, 
unsigned  paper:  Spencer  v.  Long,  39  Cal.  700.  It  consti- 
tutes the  basis  of  the  statement,  and  if  wanting,  the  state- 
ment should  be  disregarded:  Id.;  Elder  v.  Shaw,  12  Nev. 
78.  No  point  will  be  considered,  unless  it  is  specified: 
Hawkins  v.  Abbott,  40  Cal.  639.  If  a  paper  purporting  to  be 
a  statement  on  motion  for  a  new  trial  does  not  contain  a 
specification  of  the  particular  grounds  relied  on,  there  is  no 
such  statement  as  is  required  by  statute,  and  nothing  on 
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which  the  court  can  act:  Hulion  v.  Reed,  25  Cal.  478;  WiJls 
V.  Preston,  Id.  591. 

56.  A  specification  of  the  particular  grounds  of  error  is 
the  essential  element  of  a  statement:  Button  v.  £eed,  25 
Cal.  483;  Partridge  v.  San  Francisco,  27  Id.  415.  And  all 
errors  to  which  objection  is  made  on  motion  for  a  new  trial 
should  be  specified:  Crowther  v.  Rowlandson,  27  Cal.  376; 
Burnett  v.  Pacheco,  Id.  408.  As  that  the  suit  is  barred  by  a 
former  adjudication,  between  the  same  parties,  upon  the  same 
subject-matter.  That  the  cause  of  action  is  barred  by  the 
statute  of  limitations.  That  the  property  in  question  was  the 
separate  property  of  the  wife.  So,  an  erroneous  instrnc- 
tion  may  be  assigned  as  error,  if  there  be  any  evidence  ren- 
dering it  pertinent  to  the  issue:  Barrett  v.  TewkAury,  15 
Cal.  359.  And  may  be  stated  thus,  that  the  respondents 
are  not  parties  in  interest  and  entitled  to  bring  the  suit, 
having  previously  divested  themselves  of  their  right  of 
property  in  question:  Id.  So,  as  to  other  errors  of  law: 
Alegro  v.  Duncan,  24  How.  Pr.  210. 

57.  The  error  must  be  specified,  if  there  is  but  one  ques- 
tion of  error  that  could  be  raised :  Zenith  Oold  and  S.  Min. 
Co.  V.  Irvine,  32  Cal.  302.  If,  at  the  close  of  a  statement 
on  motion  for  new  trial,  the  moving  party  says  that  he 
**will  rely,  on  the  argument  of  the  motion  for  new  trial 
in  this  cause,  upon  the  following  grounds,'*  and  then 
enumerates  his  grounds,  he  will  be  considered  as  aban- 
doning all  the  grounds  not  enumerated:  Beans  v.  -B?w- 
nuelli,  36  Id.  117.  It  is  not  enough  that  in  the  his- 
tory of  a  case  exceptions  appear  scattered  here  and  there 
through  a  statement  made  on  motion  for  new  trial,  bat  it  is 
necessary  in  the  statement  to  specify  the  particular  errors 
upon  which  the  party  will  rely:  Id.  Specifications  of  the 
"  particulars  in  which  the  court  erred,"  cannot  be  consid- 
ered as  specifications  of  the  particulars  wherein  the  eri- 
dence  was  insufficient.  Nor  is  it  an  error  of  law  that  the 
evidence  is  insufficient  to  justify  a  particular  finding  of  fact: 
Smith  V.  Christian,  47  Cal.  18. 

58.  The  statement  shall  contain  so  much  of  the  evidence, 
or  reference  thereto,  as  may  be  necessary  to  explain  the 
particular  points  specified:  Button  v.  Reed,  25  Cal.  483; 
McMinn  v.  Wlidan,  27  Id.  319.     But  evidence  not  bearing 
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on  those  points  should  be  excluded:  Harper  v.  Minor y  27 
Id.  107;  Estate  of  Boyd,  25  Id.  513.  It  is  presumed  that 
the  statement  on  motion  for  a  new  trial  contains  all  the  eyi- 
dence  pertinent  to  the  motion:  Clark  v.  Gridley,  35  Id.  398; 
Hidden  v.  Jordan,  28  Id.  301;  Abbey  Homestead  Assn.  v. 
WiUardy  48  Id.  614.  In  Nevada,  however,  it  has  been  uni- 
formly held  that  an  order  denying  a  motion  for  new  trial 
on  the  ground  of  insufficiency  of  evidence  was  proper, 
where  the  motion  was  made  on  a  statement  failing  to  show 
expressly  that  all  the  evidence  was  before  the  court;  and 
where  a  new  trial  was  granted  by  the  court  below  on  such  a 
defective  statement,  the  order  was  reversed :  Libhy  v.  Dal- 
ion,  9  Nev.  23. 

59.  Application  on  the  ground  of  error  in  instructions 
must  point  out  with  reasonable  certainty  and  particularity 

.  the  error  complained  of:  Estep  v.  Larah,  21  Ind.  183:  Feck 
V.  Hensley,  21  Ind.  344.  Error  in  disregarding  the  evidence 
offered  by  defendant  to  show  the  title  to  the  lands  in  dis- 
pute to  be  in  him,  and  in  sustaining  either  or  any  of  the  ob- 
jections made  by  the  plaintiff  to  the  admissibility  of  said 
evidence,  or  any  part  thereof,  is  a  defective  specification, 
and  the  form  disapproved,  but  the  point  was  considered 
under  the  peculiar  circumstances  of  the  case:  Sharp  y.Lum- 
ley,  34  Cal.  611.  The  findings  of  the  court  need  not  be  em- 
bodied in  the  statement  or  bill  of  exceptions:  Reynolds  v. 
Harris,  8  Id.  618.  But  if  new  trial  is  applied  for  on  the 
ground  that  the  findings  are  against  the  evidence,  a  specifi- 
cation of  the  particulars  in  which  each  finding  is  deemed 
against  the  evidence  is  necessary:  Leivy  v.  Rogers,  30  Id. 
229. 

SETTLEMENT  OF  STATEMENT. 

60.  If  no  amendments  are  served  within  the  time  desig- 
nated, or,  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  judge  or 
referee  for  settlement  without  notice  to  the  adverse  par£y. 
If  amendments  are  proposed  and  adopted  the  statement 
shall  be  amended  accordingly,  and  then  presented  to  the 
judge  who  tried  or  heard  the  cause,  for  settlement,  or  deliv- 
ered to  the  clerk  of  the  court  for  the  judge:  Cal.  Code  0.  P., 
sec.  659,  sub.  3.  If  not  adopted  the  proposed  statement 
and  amendments  shall,  within  ten  days  thereafter  (i.e.,  after 
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the  service  of  the  amendments),  be  presented  by  the  mov- 
ing party  to  the  judge,  upon  five  days'  notice  to  the  adverse 
party,  or  delivered  to  the  clerk  of  the  court  for  the  judge; 
and  thereupon  the  same  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties,  and  clerk,  and 
judge,  as  are  required  for  the  settlement  of  bills  of  exception 
by  sec.  650.  If  the  action  was  heard  by  a  referee  the  state- 
ment shall  be  settled  by  him  as  prescribed  in  that  section: 
Oal.  Code  0.  P.,  sec.  659,  subd.  3.    See  anfe,  "Exceptions." 

DUTY  OF  JUDGE  ON  SETTLEMENT. 

61.  It  is  the  duty  of  the  judge,  or  referee,  in  settling  the 
statement,  to  strike  out  of  it  all  redundant  and  useless  mat- 
ter, and  to  make  the  statement  truly  represent  the  case,  not- 
withstanding the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement:  Cal.  Code 
C  P.,  sec.  659,  subd.  3.   If  the  motion  be  made  on  the  min- 
utes of  the  court  and  a  statement  be  afterwards  prepared,  it 
shall  only  contain  the  grounds  argued  before  the  court  for 
a  new  trial,  and  so  much  of  the  evidence  or  other  matter  as 
may  be  necessary  to  explain  them;  and  it  shall  be  the  duty 
of  the  judge  to  exclude  all  other  evidence  or  matter  from  the 
statement:  Id.  sec.  661.     When  settled  the  statement  shall 
be  signed  by  the  judge  or  referee,  with  his  certificate  to  the 
effect  that  the  same  is  allowed:  Id.  sec.  659,  subd.  3.    The 
parties  may,  by  stipulation,  waive  the  signature  of  the  judge 
or  referee :  Sailer  v.  Garcia^  49  Cal .  218 .    Judges,  judicial 
officers  and  the  supreme  court  possess,  respectively,  the 
same  power  in  settling  and  certifying  statements  as  is  con- 
ferred upon  them  in  settling  and  certifying  bills  of  excep- 
tions in  this  section:  Cal.  Code  C.  P.,  sec.  653.     Seeanfe, 
*' Exceptions. "   The  court  below  loses  jurisdiction  to  settle 
and  allow  a  statement  on  motion  for  a  new  trial  after  appeal 
taken :  Thomas  v .  SuUivan,  11  Nev .  280 . 

PILINa  STATEMENT. 

62.  When  settled  and  certified  by  the  judge  or  referee, 
the  statement  must  be  filed  with  the  clerk:  Cal.  Code  C.P.} 
sec.  659,  subd.  3.  The  practice  in  Nevada  differs  from  that 
in  California:  See  Stat.  Nov.,  sec.  197.  Under  the  Nevada 
statute,  it  has  been  held  that  the  objection  that  the  state- 
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ment  was  not  filed  in  time  could  not  be  raised  on  appeal 
unless  it  had  been  made  on  the  hearing  of  the  motion  below: 
Tivisl  V.  Kelly,  11  Nev.  377.  And  an  order  extending  the 
time  to  file  the  statement  must  either  be  filed  with  the 
papers  of  the  case  or  entered  onHhe  minutes  of  the  court 
within  the  time  prescribed  by  statute:  Clark  v.  Strovse,  Id. 
76.  Under  the  former  California  statute,  it  was  held  that  a 
stipulation  by  counsel  to  the  correctness  of  a  statement, 
and  ''waiving  all  informalities  in  respect  to  filing  and  serv- 
ice of  the  same/'  made  on  the  day  when  it  should  have  been 
filed,  did  not  justify  the  moving  party  in  neglecting  to  file 
the  statement  for  five  months  afterwards;  and  that  such 
neglect  was  a  waiver  of  the  right  to  move  for  a  new  trial : 
0*Neil  V.  Dougherty,  4:7  Cal.  164.  And  although  the  objec- 
tion might  be  waived  by  the  adverse  party,  the  party  urging 
such  waiver  must  make  it  affirmatively  appear:  Munch  y, 
WilUamsoii,  24  Cal.  167. 

Jfo.  1033. 

StcUement  on  Motion  for  Neto  Trial 
[Title.] 

This  is  an  action  of  ejectment  for  a  parcel  of  land  de- 
scribed in  the  complaint  herein  [being  a  portion  of  a  tract 

of  land chains  square,  called  the claim,  lying 

on  the  north  side  of  the  road  leading  from to ]. 

The  cause  being  regularly  called,  was  tried  before  the 

court,  without  a  jury,  on  the day  of ,  187. . 

The  defendant  moved  for  a  judgment  on  the  pleadings, 
which  motion  was  denied,  and  thereupon  the  following  evi- 
dence was  introduced: 

M.  N.,  called,  and  sworn  for  plaintiff,  testified  as  follows, 
etc.  [insert  testimony  in  a  narrative  form,  or  its  substance]. 

Cross-examined,  etc. 

O.  P.,  called,  and  sworn  for  plaintiff,  testified  as  follows, 
etc.  [insert  testimony]. 

Cross-examined,  etc. 

Book  of  surveys  shown  witness,  and  identified.  Plat  in 
said  book  introduced.  Deed  [state  parties  and  contents] 
shown  witness;  knows  the  signature.  Deed  offered  in  evi- 
dence, defendant  objected  [state  grounds  of  objection]; 
objection  overruled,  and  deed  introduced  marked  *' Exhibit 
No.  1;"  defendant  excepted. 
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Cross-examined,  etc. 

Recalled,  examined,  says,  etc. 

Cross-examined,  says,  etc. 

It  was  here  admitted  that  [state  admission] ;  the  plaintiff 
offered  and  read  in  evidence  a  deed  marked  '^  Exhibit  No. 

2,"  dated  ,  from to ,  for  [the 

land  in  contest] ;  defendant  objected  to  the  introduction  of 
the  deed  [state  grounds];  objection  overruled,  and  defend- 
ant excepted.     Also,  deed  marked  ''Exhibit  No.  3,"  dated 

,  from to ,  for acres,  incladbg 

the  premises  in  question.     Also,  deed  marked  ''Exhibit 

No.  4,"  dated from to  ,  for 

acres,  including  the  premises  in  suit.  Which  deeds  were 
all  admitted  and  read  in  evidence  against  the  same  objec- 
tions of  the  defendant  as  above  named,  which  were  over- 
ruled, and  to  which  he  excepted. 

Plaintiff  also  offered  and  read  in  evidence  deposition  of 
,  on  file  in  this  cause,  as  follows  [insert  in  nar- 
rative form].  [State  in  like  manner  the  evidence  intro- 
duced on  behalf  of  defendant.] 

SPECIFICATION  OF  PABTICULABS  IN  WHICH  THE  EVIDENCE  B 
INSUFFICIENT  TO  SUSTAIN  THE  FINDINGS  AND  DBCISIONB  OF 
THE  COURT. 

I.  The  first  finding  of  the  court  is  unsustained  by  the 
evidence  for  the  reason  that  [show  wherein]. 

n.  That  portion  of  the  second  finding,  reading  as  follows, 
[designate  the  objectionable  portion]  is  contrary  to  the 
evidence  in  this  [show  wherein]. 

III.  That  portion  of  the  second  finding  reading  as  fol- 
lows [designate  other  portion]  is  not  sustained  by  the  en- 
dence  [show  wherein]. 

EBBOBS  OF  LAW. 

I.  The  court  erred  in  denying  defendant's  motion  for 
judgment  on  the  pleadings. 

n.  The  court  erred  in  admitting  in  evidence  said  deed  of 
to ,  dated ,  marked  "  Ex- 
hibit No.  1,"  there  being  no  seal  affixed  thereto,  and  the 
acknowledgment  thereof  being  defective. 

m.  The  court  erred  in  admitting  in  evidence  said  deed 
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of   ,  to ,  dated  ,  of  the  land 

shown  to  be  the  homestead  property  of and  his 

wife,  without  the  signature  and  acknowledgment  of  the  wife. 

lY.  The  court  erred  in  refusing  to  allow  defendant  to 

prove  that  he  actually  held,   possessed  and  occupied  the 

demanded  premises  continuously  and  adversely^  from  the 

day  of ,  187.,  to  the  day  of 

,  187 . ,  claiming  the  same  in  his  own  right,  ad- 
versely to  all  the  world,  including 

63.  Discretion  of  Court. — ^Where  there  is  an  insufficiency  of  evidence 
to  sustain  the  verdict,  a  new  trial  may  be  granted.  It  rests  in  the  discre- 
tion of  the  court:  Potter  v.  Carney,  8Cal.  574;  Visher  v.  Webster,  13  Id.  60; 
Lewis  V.  CoviUaudy  21  Id.  178;  OuUahan  v.  Starbuck,  Id.  413;  Phelps  v. 
Union  C,  M.  Co,,  39  Id.  467;  Lorenzana  v.  Camarillo,  41  Id.  467;  Simpson 
Y.  Pacific  Mut.  Lifelns,  Co.,  44  Id.  139;  AUscJiul  v.  Doyle,  48  Id.  635;  Marble 
V.  Fay,  49  Id.  685;  Doherty  v.  Enterprise  M,  Co.,  50  Id.  187.  Where  jury 
renders  a  verdict  against  the  plain  principles  of  law,  as  laid  down  by  the 
court,  and  against  clear  and  unquestioned  evidence,  the  court  will  grant  a 
new  trial,  notwithstanding  the  particular  circumstances  or  general  justice  of 
the  case:  United  States  v.  Duval,  Gilp.  356. 

64.  XSrror  in  Admitting  Evidence. — From  the  admission  of  improper 
evidence  on  the  trial,  pertinent  to  any  material  issue,  unless  the  same  be 
withdrawn  before  the  submission  of  the  cause,  injury  is  presumed  to  result 
to  the  party  against  whom  such  evidence  is  admitted,  and  he  is  entitled  to 
a  new  trial,  whether  the  cause  be  submitted  to  a  jury  for  a  general  or  special 
verdict,  or  to  the  dourt  without  the  intervention  of  a  jury:  Spanagel  v.  Del- 
linger,  38  GaL  282;  Mice  v.  Russell,  39  Id.  609;  Mason  v.  Wolff,  40  Id.  246; 
Leonard  v.  Kingsley,  50  Id.  628.  Where  improper  evidence  is  submitted  to 
the  jury  under  objection,  a  new  trial  will  be  granted,  unless  it  appears  that 
such  evidence  could  have  had  no  influence  prejudicial  to  the  party  objecting: 
Innis  V.  Sir.  Senator,  1  Cal.  459,  Santillon  v.  Moses,  1  Cal.  93;  Trigg  v. 
Conway,  Hempst.  538;  Walpole  v.  Renfroe,  16  La.  An.  92;  Consequa  v.  Wit- 
lings, Pet.  C.  Gt.  225;  Brown  v.  Cummings,  7  Allen  (Mass.)  307;  see,  also, 
CoghiU  ▼.  Boring,  15  Gal.  213..  Injury  is  presumed  from  evidence  errone- 
ously admitted,  except  where  it  clearly  appears  that  no  injury  accrued: 
Orimes  v.  Fall,  15  Gal.  63;  Weber  v.  Kingsland,  8  Bosw.  415;  or,  unless  it 
satLsfactorily  appears  that  the  verdict  would  not  have  been  changed:  Thomp' 
son  V.  Lothrop,  21  Pick.  340. 

65.  Error  in  Admitting  Evidence. — And  where  the  evidence  was  con- 
flicting, the  admission  of  any  incompetent  evidence  which  might  possibly 
prejudice  ought  not  to  be  overlooked:  Whiting  v.  Otis,  1  Bosw.  420.  But 
where  the  trial  is  before  a  court  or  referee  a  new  trial  will  not  lie  where  there 
is  sufficient  competent  evidence  to  justify  the  judgment:  Melton  v.  Cobb,  21 
Tex.  539;  Holbrook  v.  Jackson,  7  Gush.  136.  Or  where  the  evidence  conflicts 
with  the  complaint:  Cunningham  v.  Kimball,  7  Mass.  65.  Or  if  there  is  un- 
contradicted evidence  sufficient  to  warrant  the  verdict  of  the  jury:  Zeigler  v. 
WeUs,  28  Cal.  263;  Renaud  v.  Peck,  2  Hilt.  137;  Allen  v.  Blunt,  2  Woodb.  & 
M.  121,  152,  154;  Doanev,  Baker,  6  Allen  (Mass.)  260;  HolUnshead  v.  Naw 
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fnan,  45  Penn.  State  R.  140;  Richardson  y.  Warren,  6  Allen  (Mass.)  552.  Or 
if  the  objection  was  merely  technical:  Allen  v.  Blunt,  2  Woodb.  k  M.  121, 
152,  154.  And  Its  rejection  was  right:  Id.  Or  no  injustice  was  done  by  it: 
Id.  Or  if  it  was  culminative:  Id.  Or  where  it  is  afterwards  made  compet- 
ent:  Ea^man  v.  Amoakeag  Co,,  44  N.  H.  143.  Or  where  the  fact  to  be  proved 
is  mere  surplusage,  or  not  material  to  the  decision  of  the  action:  Clark  t. 
Lodcwood,  21  CaL  220;  MUU  v.  Barney,  22  Id.  240;  AUtn  v.  Blunt,  2  Woodb. 
&  M.  121,  152,  154.  Or  was  not  in  issue.  Or  where  its  admission  has  not 
prejudiced  the  case:  2  Tr.  4;  1  Taunt  12;  1  Bos.  &  Pul.  338;  2  Bing.  483; 
AUtn  V.  Blunt,  2  Woodb.  &  M.  121.  Or  could  not  have  injured  the  defend- 
ant: Dimmick  v.  Milwaukie  R,  R.  Co,,  18  Wis.  471.  Or  does  not  bearopoo 
the  question  decided:  Barry  y.  Bennett,  7  Met.  354.  Or  where  the  court  in- 
structs the  jury  to  disregard  such  evidence:  Union  Water  Co.  v.  Crary,  25 
CaL  504;  Randolph  v.  Woodstock,  35  Vt.  291;  SmUh  v.  Whitman,  6  AUen 
(Mass.)  562;  but  see  Green  v.  Hudson  River  R,  R.  Co.,  32  Barb.  25.  Or 
where»  under  the  decision  admitting  the  evidence,  no  evidence  is  shown  to 
have  been  given:  Randolph  v.  Woodstock,  35  Vt.  291;  Fowler  v.  Middlesex,  6 
Allen,  92. 

66.  XSrror  In  Admitting  Evidence. — If  the  court  erroneously  roles  that 
certain  evidence  is  admissible,  the  opposite  party  is  not  prejudiced  thereby, 
imless  the  ruling  is  followed  by  the  introduction  of  the  objectionable  testi- 
mony: Treat  v.  Reilly,  35  CaL  129.  A  party  is  not  injured  by  a  refusal  to 
strike  out  exceptionable  testimony,  if  the  same  party  afterwards  introduces 
the  same  testimony,  or  if  counsel  afterwards  concedes  the  facts  stated  in  sadt 
testimony:  Treat  v.  Reilly,  35  CaL  129.  If  the  court  erroneously  allows  re- 
spondent to  introduce  evidence  upon  matter  not  denied  in  the  answer,  but 
the  appellant  is  not  prejudiced  thereby,  a  new  trial  will  not  be  granted:  IftSt 
V.  McPike,  21  CaL  215;  Tully  v.  Harloe,  35  Cal.  302.  The  admission  of  im- 
material evidence  to  prove  a  conceded  point  furnishes  no  ground  for  a  new 
trial:  Sibley  v.  LeffingweU,  8  Allen  (Mass.)  584;  Rand  v.  Dodge,  17  N.  H.  Sa 
It  is  no  ground  for  a  new  trial  that  secondary  evidence  was  admitted  with- 
out a  foundation  for  it  being  laid,  if  no  objection  was  made  to  it:  Mjfer  t. 
Avery,  23  Ind.  510.  Or  that  further  evidence  was  allowed  after  the  testi- 
mony was  closed:  Mowry  v.  Starbuck,  4  CaL  274;  Brooks  v.  Crosby,  22  CaL 
42;  see  Howard  v.  Holbrook,  9  Bosw.  237. 

67.  Error  In  Admitting  Evidence. — If  the  court  refuse  to  allow  sa 
amendment  to  the  answer,  but  admits  evidence  on  the  point  to  which  the 
amendment  referred,  and  it  appears  that  the  amendment  is  immaterial,  no 
injury  results  from  the  refusal:  Jones  v.  Block,  30  Cal.  227.  Where  a  referee 
erred  in  receiving  certain  evidence,  yet  where  such  evidence,  by  legal  neces- 
sity, can  do  no  injury,  it  will  not  authorize  a  new  trial:  6  Duer,  145;  3  Hill, 
194;  Lowery  v.  Stewart,  3  Bosw.  505;  but  see  1  N.  Y.  519;  3  Cow.  612.  Wheo 
a  witness  is  allowed  to  testify  against  the  objection  of  a  party  to  a  cause,  and 
the  judge  does  not  state  the  facts  on  which  his  opinion  in  favor  of  the  com- 
petency of  the  witness  depends,  the  parties  disagreeing  as  to  the  facts,  a  new 
trial  will  be  ordered:  Stale  v.  Norton,  1  Wins.  (N.  C.)  303.  Where  the  evi- 
dence is  introduced  without  objection,  new  trial  will  not  be  granted  on 
account  of  its  incompetence:  Wait  v.  Maxwell,  5  Pick.  217;  Rice  v.  Bancn^ 
11  Id.  469;  Monson  v.  Palmer,  8  Allen  (Mass. )  551.  But  see,  as  to  the  proper 
course  where  the  objection  arises  from  a  defect  in  the  pleading,  CarpetUier  t. 
SmaU,  35  CaL  346. 
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68.  Error  in  Excluding  Evidence. — When  the  court  refusea  to  allow 
the  introduction  of  proper  evidence,  and  plaintiff  becomes  nonsuited,  the 
judgment  of  nonsuit  may  be  set  aside  and  a  new  trial  granted :  Ouffey  v.  Mose- 
Uyy  21  Tex.  408;  see  Robison  r.  Lyle,  10  Barb.  513.  So,  also,  where  all  evi- 
dence offered  by  plaintiff  is  excluded,  and  judgment  rendered  for  defendant : 
Moore  t.  Bates,  46  OaL  29.  Where  a  portion  of  plaintiff's  evidence  was 
excluded,  and  the  court  of  review  comes  to  the  conclusion  that  if  the  evidence 
excluded  had  been  admitted  plaintiff  could  not  have  recovered,  a  new  trial 
will  not  be  granted :  Merle  v.  Mathers^  26  CaL  455.  Or  where  the  evidence 
was  afterwards  admitted:  Morgan  v.  Reid,  7  Abb.  Pr.  215;  Hiche  v.  White- 
tide,  23  Cal.  404.  Or  if  it  is  evident  that  the  testimony  offered  could  have 
no  influence  upon  the  verdict:  Carpenter  v.  Norris,  20  Cal.  437;  City  Bank  of 
Brooklyn  v.  Dearborn,  20  N.  Y.  244.  Or  where  conclusive  evidence  on  the 
same  point  was  subsequently  admitted:  Park  Bank  v.  TiUon,  15  Abb.  Pr. 
384.  A  new  trial  will  be  ordered  on  the  improper  exclusion  of  a  witness, 
although  it  does  not  appear  probable  that  his  testimony  could  have  affected 
the  result:  Brovm  v.  Richardson,  20  N.  Y.  472,  476;  reversing  S.  C,  1  Bosw. 
402;  see,  also,  Buck  v.  Hermance,  1  Blatchf.  322.  But  where  the  excluded 
testimony  is  afterwards  admitted,  or  the  point  to  which  it  is  called  is 
explained  by  other  evidence  the  error  is  cured:  People  v.  Woody,  48  Cal.  81; 
Byrne  v.  Jansen,  50  Id.  624;  Branson  v.  Caruthers,  49  Id.  374.  The  rejection 
of  an  unimportant  deposition  is  not  of  itself  alone  cause  for  a  new  trial:  HUl 
V.  Meyers,  43  Penn.  St.  Rep.  (7  Wright)  170. 

69.  Error  of  Law. — ^It  is  not  an  error  of  law  that  the  evidence  is  in- 
sufficient  to  justify  a  particular  finding  of  fact;  and  the  same  is  true  of  the 
verdict  of  a  jury:  Smith  v.  Christian,  47  Cal.  18.  A  new  trial  will  not  be 
granted  for  an  error  by  which  the  rights  of  the  party  were  not  prejudiced: 
2  Grab.  &  M.  on  New  Trial,  603;  Tyler  v.  Green,  28  Cal.  406;  Carpeniier  v. 
Gardiner,  29  CaL  160;  Mott  v.  Reyes,  45  Id.  379;  Chipley  v.  Farris,  Id.  527; 
Eckert  V.  Cameon,  43  Penn.  State  R  (7  Wright)  120;  McKay  v.  Leonard, 
17  Iowa,  569.  Nor  for  an  error  favorable  to  the  appellant:  Wilkinson  v.  Par- 
roU,  32  Cal.  102.  A  new  trial  will  not  be  granted  where  a  demurrer  to  a  plea 
was  erroneously  sustained  when  defendant  could  have  had  the  full  benefit  of 
the  same  defense  under  other  pleas:  Powell  v.  Asten,  36  Ala.  140.  Nor  upon 
refusal  of  a  nonsuit,  in  cases  where  the  deficiency  was  afterwards  supplied: 
11  N,  Y.  102;  28  N.  H.  44;  2  Hill,  620;  Kent  v.  HarcouH,  33  Barb.  491.  Nor 
because  counsel  indulged  in  too  great  latitude,  arguing  as  to  inferences  to  be 
drawn  from  evidence:  United  States  v.  Flowery,  1  Sprague  U.  S.  109. 

70.  Error  of  Law If  the  court  refuses  a  demand  for  a  jury  trial  of 

issues  of  fact,  a  new  trial  will  be  granted,  although  the  issues  may  have  been 
fairly  tried  by  the  court:  Treadway  v.  Wilder,  12  Nev.  108.  The  court  will 
never  grant  a  new  trial  where  the  decision  is  right  upon  the  whole  case,  al- 
though the  reason  stated  it  not  the  true  one  on  which  the  decision  should 
have  been  based:  Munroe  v.  Potter,  22  How.  Pr.  49;  see,  also,  Kidd  v.  Teeple, 
22  Cal.  255.  Nor  where  plaintiff  could  in  no  event  recover  more  than  nominal 
damages:  Hopkins  v.  Grinnell,  28  Barb.  533;  McConHie  v.  N.  Y.  and  E.  R.  R, 
Co.,  20  N.  Y.  495.'  Nor  on  account  of  an  erroneous  ruling,  when  it  is  seen  that 
the  facts  cannot  be  changed,  and  the  facts  proved  are  conclusive  in  support 
of  the  judgment:  Brown  v.  Bowen,  30  N.  Y.  519.  Nor  where  the  court 
erroneously  submitted  a  matter  of  law  to  the  jury,  and  the  verdict  decided 
it  correctly:  Stokes  v.  Arty,  8  Jones  L.  (N.  C.)  66.    But  where  a  question  of 
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fact,  which  ought  to  have  been  snbmitted  to  the  jniy  was  decided  bj  the 
courty  a  new  trial  will  be  granted:  San  Francisco  ▼.  Clarh,  1  CaL  386;  nnlea 
submitted  to  without  objection:  Clark  v.  Mayor  of  New  York,  24  How.  Pr, 
333.  If  the  court  makes  a  ruling  during  the  progress  of  a  trial,  the  party  in 
whose  favor  the  ruling  is,  is  entitled  to  have  the  case  decided  according  to 
the  ruling,  provided  that  if  the  ruling  had  been  against  him  he  mig^ht  have 
been  able  to  remove  the  objection  made  by  the  other  party:  Carpentier  t. 
SmaU,  35  Cal.  346. 

71.  Error  in  Instmotions. — ^Where  an  erroneous  instruction  baa  been 
given,  which  may  have  influenced  the  verdict^  a  new  trial  will  be  granted: 
Slaughter  v.  Fowler,  44  Cal.  195;  Yonge  v.  Pacific  Mail  S,  S,  Co.,  1  CaL  353; 
Miller  v.  StewaH,  24  Cal.  502;  OaU  v.  Wdls,  12  Barb.  85;  Hunter  v.  Ouwler' 
houdt,  11  Barb.  33;  ScoU  v.  Lunt,  7  Pet.  U.  S.  596;  Bochell  v,  PkilUpt, 
Hempst.  U.  S.  22;  Umted  States  v.  BeaUy,  Id.  487.  For  example,  instnie- 
tion  on  matter  of  fact:  Pico  v.  Stevens,  18  Cal.  376.  But  where  no  other 
conclusion  than  that  directed  by  the  court  could  be  arrived  from  the  evidence 
it  is  error  without  prejudice  and  therefore  not  ground  for  reversal:  Id.  Or 
where  the  judge  refused  instructions  on  a  matter  of  law:  Enurson  y.  Hogg, 
2  Blatchf.  U.  S.  1.  But  where  incorrect  instructions  are  given  in  favor  of 
defendant,  he  cannot  complain  of  the  error:  Oaven  v.  Dopman,  5  CaL  342; 
Wilkinson  v.  Parrott,  32  CaL  102.  Or  an  error  which  does  not  militate 
against  appellant:  People  v.  Moore,  8  Cal.  94.  Or  injure  him:  Tompkins  v. 
Mahoney,  32  CaL  281;  Fagan  v.  WiUiamson,  8  Jones  L.  (N.  C.)  433;  Hook  v. 
Craghead,  35  Mo.  380.  Or  a  mere  want  of  perspicuity  in  framing  the  instruc- 
tion: People  V.  Moore,  8  CaL  94;  McKinney  v.  SmUk,  21  CaL  374;  HookseU  v. 
Amoskeag  etc.  Co,,  44  N.  H.  105. 

72.  Error  in  Instruotions.— A  new  trial  will  not  be  granted  on  the 
ground  of  erroneous  instructions  as  to  measure  of  damages,  if  it  appear  by  bill 
of  exceptions  that  damages  assessed  were  not  too  great:  CouiUard  v.  J^wteaia, 
6  Allen  (Mass. )  440.  Or  where,  notwithstanding  such  instruction,  the  jury 
came  to  the  proper  understanding,  and  rendered  a  correct  judgment:  HaJteU 
v.  McHenry,  4  Cal.  411;  Pratte  v.  Judge  Court  Comm.  Pleas,  12  Ma  Id*; 
Marcly  v.  Shulis,  29  N.  Y.  346. 

73.  Error  in  InstractionB. — ^When  a  single  statement  in  a  judge*!  charge 
contains  two  propositions,  one  of  which  is  erroneous,  court  will  order  a  oew 
trial  if  it  appears  the  jury  was  misled  thereby:  Oreen  v.  Hudson  Bie.  R.  B* 
Co,,  32  Barb.  25.  The  whole  charge  to  the  jury  should  be  taken  together, 
and  if  the  case  appears  to  have  been  fairly  presented  to  the  jury  the  veixhct 
will  not  be  disturbed:  Carrington  v.  Pacific  M.  S.  S.  Co,,  1  Cai.  475;  JhetMlle 
V.  Henriquez,  1  Cal.  387;  Brooks  v.  Cro^y,  22  Id.  42;  People  v.  Clevelofid,^ 
Id.  557;  People  v.  Dennis,  39  CaL  625;  Burton  v.  Merrick,  21  Ark.  357. 
Where  several  defenses  are  pleaded,  either  of  which  is  good  in  law,  and  the 
court  errs  in  its  instructions  as  to  one  of  the  defenses,  unless  it  appear  that 
the  verdict  was  rendered  on  a  defense  in  relation  to  which  no  error  was  com- 
mitted, a  new  trial  will  be  granted:  Wiseman  v.  McNuUy,  25  CaL  234  So, 
where  the  verdict  involves  more  than  one  issue,  if  the  charge  is  erroneoot  tf 
to  either  issue:  Whitacre  v.  Culver,  8  Minn.  133.  Or  if  'there  is  some  evi- 
dence, although  it  may  have  been  slight,  upon  which  the  instmctioDB  were 
based:  Perlberg  v.  Oorham,  10  Cal.  120. 

74.  Error  in  InatruotionB. — ^Wherever  the  court,  on  a  supposed  state  of 
facts,  instructs  the  jury  if  they  so  find  the  facts  to  render  a  verdict  for  the 
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plaintifiE^  when  the  instruction  should  have  been  to  find  in  that  event  a  ver- 
dict for  the  defendant,  the  remedy,  if  no  exception  is  taken,  is  to  move  on  a 
case  for  a  new  trial:  Brush  v.  Kohn^  9  Bosw.  689.  If  a  party  desires  to  call 
the  attention  of  the  judge  to  the  fact  that  he  was  mistaken  as  to  certain  evi- 
dence having  been  given  as  stated  in  the  charge,  he  should  do  so  directly  and 
in  a  way  to  inform  the  judge  thereof,  and  request  him  to  admonish  the  jury 
that  in  fact  no  such  evidence  had  been  given,  and  if  the  judge  from  misap- 
prehension refuse  to  correct  the  error,  the  party  prejudiced  thereby  would  be 
entitled  to  relief  on  his  motion  for  a  new  trial  on  a  case:  Vamum  v.  Taylor, 
10  Bosw.  148.  If  a  fact  is  improperly  found,  the  proper  remedy  is  a  new 
trial:  NoHIi  Am,  Oil  Co.  v.  Torayth,  48  Penn.  291. 

75.  Brror  in  Inatmctions. — Though  the  instruction  given  at  the  request 
of  a  party  was  inaccurate,  yet  if  it  was  not  excepted  to,  and  the  jury  did  not 
find  in  conformity  to  it,  a  new  trial  should  not  be  granted:  See  Rogers  v.  Mur- 
ray, 3  Bosw.  357.  Where  an  erroneous  instruction  is  given  to  the  jury  the 
judgment  will  be  reversed  unless  it  appear  that  appellant  was  not  prejudiced 
thereby:  Richardson  v.  McNuUy,  24  Cal.  339.  The  judge  has  a  right  to  aid 
the  jury  by  an  expression  of  his  opinion  upon  the  effect  of  the  evidence,  but 
not  so  as  to  mislead  or  control  their  deliberations;  that  which  a  jury  have  a 
right  to  decide  ought  to  be  so  submitted  as  to  leave  them  free  to  decide  it 
either  way:  Mohney  v.  Evans,  51  Penn.  St.  80;  see  BaUersby  v.  AbboU,  9  Cal. 
565;  and  Aylxoin  v.  Ulmer,  12  Mass.  22. 

76.  Error  aa  to  One,  Affects  All.-— An  order  or  decision  of  the  court, 
made  on  the  motion  or  at  the  request  of  one  of  several  defendants,  if  erro- 
neous, the  responsibility  will  attach  alike  to  all  the  defendants,  unless  it  ap- 
pears that  the  order  or  decision  was  clearly  restricted,  or  would  necessarily 
have  an  application  only  to  particular  defendants  or  their  interests:  Judsony. 
Malloy,  40  Cal.  307. 

77.  Error  in  Findings. — ^Where  certain  findings  are  unsupported  by  any 
evidence,  such  findings  should  be  set  aside,  and  a  new  trial  granted:  SinUh  v. 
AtJiem,  34  Cal.  506.  If  on  the  trial  the  court  finds  from  the  evidence  all  the 
facta  necessary  to  entitle  the  plaintiff  to  recover,  and  upon  re-examination, 
on  motion  for  a  new  trial,  finds  that  a  fact  essential  to  plaintiff^s  recovery  is 
not  proved,  a  new  trial  should  be  granted:  Hawkins  v.  ReicJierty  28  CaL  534. 
If  a  defense  should  be  specially  pleaded,  the  omission  to  plead  it  is  not  cured 
by  the  introduction  without  objection  of  evidence  in  support  of  it,  and  the 
finding  of  the  fact  in  relation  to  it  by  the  court:  MeCoinb  v.  Reed,  28  Cal. 
281;  Smith  v.  Owens,  21  Cal.  11..  If  the  findings  follow  the  issues,  and  a  de- 
murrer would  not  be  sustained  to  the  complaint,  judgment  will  not  be  ar- 
rested on  the  findings:  Millard  v.  Hathaway,  27  Cal.  119.  Nor  for  inaccu- 
racy iu  the  language  of  a  finding  sufficiently  distinct  as  to  material  question 
involved:  McKinney  v.  Smith,  21  Cal.  374. 

78.  Exceptions  Must  be  Taken  at  the  Trial. — Exceptions  must  be 
taken  to  the  ruling  of  the  court:  McCloud  v.  O'Neall,  16  Cal.  392;  Russell  v. 
U7iion  Ins.  Co.,  1  Wash.  C.  Ct.  440;  Farmers'  Loan  and  Trust  Co.  of  N.  T. 
V.  McKinney,  6  McLean,  1;  see  ante,  ** Exceptions."  Where  a  party  wishes 
to  put  on  record,  for  purposes  of  review,  the  decision  of  the  court  on  a  mat- 
ter of  fact,  the  only  mode  is  to  request  that  written  findings  be  filed,  and  on 
failure  or  refusal  to  do  so,  to  except  for  want  of  findings.  A  decision  by  the 
court  on  a  matter  of  fact  cannot  be  established  by  affidavit  on  motion  for 
new  trial:  SancJiez  v.  McMahon,  35  Cal.  218. 
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79.  Xizceptlons  Must  be  Taken. — If  an  objection  is  taken  to  evidesioe 
by  counsel,  and  the  objection  is  overruled  by  the  court,  and  no  exceptian  is 
taken  to  the  ruling,  the  presumption  is  that  the  counsel  acquiesced  in  the 
ruling:  Turner  v.  Tuolumne  County  Water  Co.,  25  CaL  404.  If  incompetent 
testimony  is  admitted  without  objection,  the  court  will  treat  the  testiniQny 
as  competent  on  motion  for  nonsuit,  and  on  motion  for  new  trial:  Jdnaon  v. 
Brooks,  29  Gal.  214.  The  nature  of  the  objections  to  the  admission  of  evi- 
dence must  be  shown:  Cox  y.  Jackson,  6  Allen  (Mass.)  108. 

80.  Excessive  Damages. — Courts  will  grant  a  new  trial  where  the  dam- 
ages are  unjustifiable  or  grossly  inconsistent  with  the  facts  of  the  case:  Mc- 
Daniel  v.  Baca,  2  Cal.  326;  Potter  v.  Seale,  5  Id.  410;  see,  also,  Pleasants  t. 
N.  B,  <b  M,  B.  B,  Co.,  34  Id.  686;  Oleason  v.  Bremen,  50  Me.  222;  SchergfT. 
Szadeczky,  1  Abb.  Pr.  366;  Blum  v.  Higgins,  3  Id.  104;  Fry  v.  Bennett^  9  Id. 
45;  Knight  v.  Wilcox,  18  Barb.  212;  Clapp  v.  Hudson  Biver  B,  B.  Co.,  19  Id. 
461;  Hamilton  v.  Third  Av.  B.  B.  Co.,  48  How.  Fr.  50;  Dufy  v.  Ckkago 
etc.  BaUway  Co.,  34  Wis.  188;  Patten  v.  Same,  36  Id.  413.  The  mere  fact 
that  damages  are  excessive  is  not  a  ground  for  new  trial;  they  must  appear 
to  have  been  given  under  the  influence  of  passion  or  prejudice:  M.  K.  ^  T. 
B.  B.  Co.  V.  Weaver,  16  Kan.  456;  CaL  Code  C.  P.,  sec.  667,  subd.  5.  But 
where  the  verdict  is  for  a  sum  greatly  disproportionate  to  the  injury,  "tiiat  is 
of  itself  evidence  that  it  was  rendered  under  the  influence  of  passion  or  preju- 
dice: Kinseyv.  Wallace,  36  Cal.  481;  McCarty  v.  Fremont,  23  Id.  197.  In 
case  the  verdict  exceeds  the  damages  claimed  in  the  complaint,  a  new  trial 
will  be  granted:  Palmer  v.  Beynolds,  3  Cal.  396,  Mclntire  v.  Clark,  7  Wend. 
330;  see,  also,  Vox  v.  Dey,  3  Id.  356;  Coming  v.  Coming,  6  N.  Y.  97;  Deder 
V.  Parsons,  11  Hun.  295;  Hanson  v.  Bobinson,  37  Wis.  339;  contra^  WeU 
V.  Thompson,  23  Ind.  428.  But  a  new  trial  will  not  be  granted  where  the 
verdict  exceeds  the  amount  of  damages  laid  in  the  writ,  but  not  the  amount 
laid  in  the  declaration:  Boderick  v.  B.  B.  Co.,  7  W.  Va.  54.  But  the  excess 
may  be  remitted  and  the  judgment  stand:  Piercer.  Payne,  14 Cal.  420;  if<n- 
son  V.  Bobinson,  37  Wis.  339.  So,  also,  in  other  cases  of  excessive  damages: 
McLaughlin  v.  Was?i.  County  Mut.  Ins.  Co.,  23  Wend.  525;  Jansen  v.  Ball,  6 
Cow.  628;  DibUn  v.  Murphy,  3  Sandf.  19;  Clapp  v.  Hudson  Biver  B.  B  Co., 

19  Barb.  461;  Murray  v.  Same,  47  Barb.  196;  Collins  v.  Albany  dt  5.  R.  R. 
Co.,  12  Id.  492;  Devore  v.  McDermitt,  47  Ind.  234;  ScoU  v.  Lilienthal,  9 
Bosw.  224.     This,  however,  is  in  the  discretion  of  the  court:  Clark  v.  ffvber, 

20  CaL  198.  But  although  there  are  cases  in  which  the  courts  have  reduced 
the  verdict  where  the  damages  were  excessive,  it  would  seem  to  be  doabtfol 
practice  in  actions  for  personal  injuries:  OaU  v.  N.  Y.  Cent,  d  H.  B.  B.  R.  Co., 
63  How.  Pr.  385;  but  see  Johnson  v.  Boot,  2  Fish.  Pat.  Cas.  291.  The  offer 
to  remit  comes  too  late  after  new  trial  granted:  HiU  v.  Netcman,  47  Ind.  187. 
In  actions  for  personal  torts  the  law  fixes  no  precise  rule  of  damages,  bat 
leaves  their  assessment  to  the  unbiased  judgment  of  the  jury;  and  the  ver- 
dict will  not  be  disturbed  on  the  ground  of  excessive  damages  unless  the 
amount  is  so  disproportionate  to  the  injury  as  to  justify  the  conclusion  that 
the  verdict  is  not  the  result  of  the  cool,  dispassionate  consideration  of  the 
jury:  Aldrich  v.  Palmer,  24  Cal.  513;  Wheaton  v.  N.  B.  d:  M.  B.  B.  Co.,  36 
Id.  591;  Myers  v.  San  Francisco,  42  Cal.  215;  BusscUy.  Dennison,  45  Id.  337; 
Coleman  v.  Sovthunck,  9  Johns.  45;  Southvnck  v.  Stevens,  10  Id.  443;  J/cCo»- 

nell  V.  Hampton,  12  Id.  234;  Sargent  v. ,  6  Cow.   106;  Moody  v.  Bahr, 

Id.  351;    Travis  v.  Barger,  24  Barb.  614;   Parker  v.  Lewis,  Hempst  72; 
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Palmer  v.  Fhke,  2  Curt.  C.  Ct.  14;  Swan  v.  Bovne,  2  Cranch  C.  Ct.  221;  St. 
Paul  V.  Kuby,  8  Minn.  154;  Miss,  Cent,  R,  R,  Co.  v,  Caruth,  61  Miss.  77;  C. 
<kJ,R,R.Co.  V.  Wilsan,  63  DL  167. 

81.  Exemplary  or  Punitive  Damages — ^Where  pimitiye  dama;^  are 
allowable,  they  should  bear  proportion  to  the  actual  damage;  and  if  they  fail 
to  do  so,  whether  too  small  or  too  great,  the  court  should  award  a  new  trial: 
Mobile  etc,  R,  R.  Co,  y,  Askcrafi^  48  Ala.  15.  If  the  court  instruct  the  jury 
that  they  "cannot  find  vindictive  damages,"  and  the  jury,  notwithstanding 
the  instruction,  do  find  such  damages,  that  in  itself  is  not  sufficient  ground 
for  a  new  trial,  if  the  verdict  be  not  excessive:  Dye  v.  Denhamf  54  Ga.  224. 
Bat  see  Wilson  v.  Filchy  41  t^aL  363. 

82.  Erroneous  Rule  in  Assessing  Damages. — ^Where  the  jury  adopt 
a  rule  of  compensation,  not  justified  by  the  evidence  and  at  variance  with 
the  instructions  of  the  court,  a  new  trial  should  be  granted:  Karr  v.  Parks, 
44  CaL  50.  In  a  case  of  infringement  of  patent,  if  the  court  instruct  the 
jury  that  if  their  verdict  be  for  plaintiif  it  must  be  for  nominal  damages  only, 
and  they  return  a  verdict  for  five  hundred  dollars;  Held^  that  while  errors  of 
this  description  may  sometimes  be  obviated  by  allowing  the  prevailing  party 
to  remit  the  excess  when  the  court  is  satisfied  that  the  error  arose  from  over- 
sight or  inadvertence,  yet  when  the  finding  is  not  only  contrary  to  the  evi- 
dence but  in  direct  contravention  of  the  charge  of  the  court,  the  verdict  will 
be  set  aside  and  a  new  trial  granted:  Johnson  v.  Root,  2  Fish.  Pat.  Cas.  291; 
see  Whitney  v.  Emmett,  Baldw.  326. 

83.  Facts  Must  be  Shown.— The  facts  should  be  stated  from  which  the 
conrt  can  perceive  whether  the  damages  are  excessive,  and  whether  on  another 
trial  there  would  be  any  probability  of  a  verdict  for  a  less  amount,  or  that 
there  is  any  defense  to  the  claim:  Patterson  v.  Ely,  19  Cal.  28.  If  the  state- 
ment shows  that  too  high  a  rate  of  interest  was  allowed  by  the  jury  upon  an 
account  sued  on,  for  a  part  of  the  time,  a  new  trial  will  be  granted  uncon- 
ditionally, unless  it  appears  that  plaintiff  had  not  kept  his  account  for  the 
residue  of  the  time  upon  the  erroneous  basis  of  interest,  and  he  will  consent 
to  remit  the  excess:  Clark  v.  Gfridley,  35  CaL  398.  Circumstances  must  show 
that  the  jury  have  made  some  mistake  in  the  rules  of  law  applicable,  or  in 
their  mode  of  computation,  or  that  they  have  been  actuated  by  passion  or 
prejudice  or  some  improper  feeling:  Aldrich  v.  Palmer,  24  Id.  513;  Boyee  v. 
Caliromia  Stage  Co,,  25  Id.  460. 

84.  Inadequate  Damages. — A  new  trial  will  be  granted  for  inadequacy 
of  damages  as  well  as  for  excessive  damages:  Hall  v.  Bark  Emily  Banning. 
33  CaL  622;  Mariani  v.  Dougherty,  46  Id.  26;  McDonald  v.  Walter,  40  N.  Y. 
551;  Richards  v.  Sandford,  2  E.  D.  Smith,  349;  Robbins  v.  Hudson  River  R, 
R.  Co.,  7  Bosw.  1;  see  Moore  v.  Wood,  19  How.  Pr.  405;  Taylor  v.  Howser, 
12  Bush  (Ky.)  465.  Especially  where  the  amount  shows  a  compromise:  Fal- 
vey  V.  Stanford,  L.  R  10  Q.  B.  54. 

85.  Insufficient  Grounds. — It  is  no  ground  for  a  new  trial  of  the  issues 
of  fact  that  the  judgment  is  broader  than  the  facts  alleged  and  found  would 
justify.  Such  an  error  does  not  affect  the  findings  where  it  occurred  in  enter- 
ing the  judgment  subsequent  to  the  findings:  Shepard  v.  McNeil,  38  CaL  72. 
The  court  will  not  grant  a  new  trial  on  the  ground  of  excessive  damages, 
when  the  verdict  was  in  accordance  with  the  direction  of  the  court:  Stimpson 
V.  The  Railroads,  1  Wall.  jr.  C.  Ct.  164;  or  where  the  defendant  leaves  the 


376  NEW  TBIAL. 

matter  to  general  inference:  Stej>hens  v.  FeJU,  2  Blatchf.  37;  or  where  tlie 
claim  for  damages  rests  entirely  on  the  uncontroverted  allegations  of  the  com- 
plaint, judgment  will  not  be  disturbed:  Patterson  v.  Ely,  19Cal.  28;  or  where 
defendants  admit  that  the  amooyt  claimed  is  correct:  Rovoe  v.  SmUk,  10 
Bosw.  268;  or  that  the  verdict  was  entered  for  the  amount  due  instead  of  the 
penalty  of  the  bond,  and  that  the  recovery  was  for  a  sum  greater  than  was 
claimed  by  the  ad  damnum  in  the  declaration,  were  not  sufficient  for  a  new 
trial:  H%f  v.  HtUdUnson,  14  How.  U.  S,  686. 

86.  Iifbel  and  Slander. — ^It  is  only  in  rare  cases  and  where  the  damages 
are  obviously  and  grossly  excessive  that  a  new  trial  will  be  granted  in  a  case 
of  libel  or  slander:  Root  v.  King,  7  Cow.  613;  TiUotson  v.  Che^ham,  2  Johns. 
63;  Cooib  v.  Hill,  3  Sandf.  341;  Ostrom  v.  Calkins,  5  WendL  263;  Bydtman  v. 
Parkins,  9  Id.  470.  But  in  action  for  libel,  if  there  is  no  proof  of  malice,  and 
the  publication  is  made  in  the  usual  course  of  defendant's  business  aa  pQbbc 
journalist  in  the  full  belief  of  the  truth  of  the  article  after  careful  inquiiy 
from  an  apparently  reliable  source,  the  jury  should  not  award  pum'tive  dam- 
ages, and  to  do  so  would  be  a  ground  for  new  trial:  Wilson  v.  Fitch^  41  OaL 
363;  see,  also,  Potter  v.  Thompson,  22  Barb.  87. 

87.  Jdegal  Effect  of  Evidence. — But  where  the  jury  acted  under  a  mis- 
taken impression  as  to  the  legal  effect  of  evidence,  or  in  a  total  disregard  of 
it,  a  new  trial  will  be  granted:  Minturn  v.  Burr,  20  CaL  48;  Todd  v.  Bootifi 
Co,,  8  Mo.  431;.  Fulkerson  v.  Bollinger,  9  Id.  228;  Wilkinson  v.  OrteUy,  1 
Curt.  C.  Ct  63;  16  Abb.  N.  S.  303.  A  new  trial  wiU  not  be  granted  on  the 
affidavits  of  jurors  that  the  jury  misapprehended  the  testimony,  where  no 
reasonable  ground  for  such  misapprehension  appears:  Jaekw.  Nabtr,  15  Iowa, 
460;  Moffit  V.  Rogers,  Id.  453. 

88.  New  Trial  will  be  Granted.  —  Where  an  attorney  appears  and 
conducts  the  defense,  the  remedy  of  defendant  is  by  motion  for  a  new  trial; 
but  where  such  attorney  appears  without  authority  and  by  mistake  the 
remedy  is  by  motion  for  relief  from  the  judgment  under  CaL  Code  C.  P.,  sec 
473;  McKinley  v.  Tuttle,  34  Cal.  235.  Where  judgment  is  founded  in  part 
upon  a  betting  contract,  a  new  trial  will  be  granted:  8isk  v.  Evans,  8  Mo. 
62.  Or  where  referee  decided  against  the  weight  of  evidence,  and  erred  in 
the  application  of  the  rules  of  law:  Brown  v.  Pen  field,  24  How.  Pr.  64.  Or 
the  evidence  is  overwhelmingly  against  the  finding:  Carpentier  v.  Gardiner, 
29  CaL  164;  Branson  v.  Caruthers,  49  Id.  375;  see,  also,  Walsh  v.  HiU,  41  Id. 
571;  Guerrero  v.  BalUrino,  48.  Id.  118.  It  is  error  when  a  particular  fact  in 
a  cause  is  found  by  a  jury,  to  enter  judgment  for  the  party  against  whom  it 
was  found,  on  the  ground  that  the  evidence  was  insufficient  to  establish  it. 
The  proper  remedy  is  a  new  trial:  North  American  Oil  Co.  v.  Fornfth,  48 
Penn.  St.  291. 

89.  New  Trial  Granted. — Where  the  finding  is  opposed  to  the  evidence, 
a  new  trial  will  be  granted:  Franklin  v.  Dorland,  28  Cal.  175;  Zyfe  v.  Rot- 
tins,  25  Cal.  437;  Slocumv,  Lurty,  Hempst  431;  Zantzinger  v.  Weigktman, 
2  Cranch  C.  Ct.  478;  Wilson  v.  Janes,  3  Blatchf.  227.  But  it  must  be  pal- 
pably so:  Hunt  v.  Hunt,  3  B.  Monr.  575.  Or  not  sustained  by  the  evidence: 
Cox  V.  Hamilton,  21  Texas,  777.  Or  where  the  evidence  has  failed  to  support 
several  material  allegations  of  the  complaint:  Waikins  v.  Rogers,  21  Ark.29& 
Or  where  the  findings  are  not  warranted  by  the  evidence:  Bolton  v.  Stevart, 
29  Cal.  615;  see,  also,  Appeal  of  Piper,  32  CaL  530;  afiirmed  in  Appeal  q/ 
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Brooks,  32  Cal.  559.  This  rale  applies  to  law  and  equity  cases  alike:  Doe  v. 
VaUejo,  29  Cal.  386.  And  to  findings  by  referees:  Brady  v.  Broxon,  20 
Cal.  620;  Cappe  v.  Bi-izzolara,  19  Id.  607;  Brown  v.  Penfield,  24  How.  Pr.  64. 
But  the  evidence  mast  be  such  that  if  questions  had  been  submitted  to  a  juiy, 
the  court  would  set  aside  the  verdict  as  contrary  to  evidence:  Moore  v.  Aftir- 
dock,  26  Cal.  524. 

90.  Ne^B7  Trial  Granted. — Where  the  verdict  is  obtained  on  improper 
or  incompetent  evidence — but  it  must  be  objected  to  at  the  time  to  constitute 
it  a  ground  for  new  trial:  McCloud  v.  O'Neall,  16  Cal.  392;  Hahn  v.  Van 
Doren,  1  E.  D.  Smith,  411;  Anderson  v.  Busteed,  5  Duer,  485;  Travis  v. 
Barger,  24  Barb.  614;  Weeks  v.  Lowerre,  8  Id.  530;  Clark  v.  Crandall,  3 
Barb.  612;  Vallance  v.  King,  Id.  548.  Or  where  there  is  no  evidence  upon 
a  point  essential  to  sustain  the  verdict:  Cummins  v.  Scott,  20  Cal.  83;  Jack- 
son V.  Sacramento  B,  B.  Co.,  23  Cal.  268;  DoU  v.  Anderson,  27  Cal.  250; 
White  V.  Clayes,  32  111.  325;  Bathbone  v.  Stanton,  6  Barb.  141;  Bailey  y. 
ElUs,  21  Ark.  488;  Backus  v.  Clark,  1  Kans.  303;  Wright  v.  Orient  Ins,  Co., 
6  BoBW.  269;  compare  JTin^man  v.  N.  T.  Mut.  Ins.  Co.,  5  Bosw.  460.  Or 
an  essential  finding  of  the  court:  Smith  v.  Athearn,  34  Cal.  506;  HtrnmA- 
mann  v.  Spanagel,  39  Id.  389;  Moss  v.  Atkinson,  44  Id.  16.  A  verdict  for 
a  tenant  claiming  title  by  twenty  years'  possession  cannot  be  sustained 
without  evidence  that  his  possession  was  adverse  to  the  title  of  the  true 
owner:  Eaton  v.  Jacobs,  49  Maine,  559.  But  where  a  verdict  is  void  for 
repugnancy  or  uncertainty:  Steams  v.  Barrett^  1  Mas.  U.  S.  153;  and  see 
Thompson  v.  Carherry,  2  Cranch  C.  Ct.  39.  Where  complaint  claims  on 
two  distinct  grounds,  and  some  of  the  jury  might  have  decided  on  one  and 
some  on  the  other:  Biggs  v.  Barrjf,  2  Curt.  C.  Ct.  259.  Where  several 
counts  are  abandoned,  and  the  verdict  is  rendered  upon  two  counts  which 
do  not  lay  a  foundation  for  the  damages  found  by  the  jury:  Jones  v.  Van- 
zandt,  2  McLean,  611.  Or  if  one  of  the  counts  is  defective,  or  an  error  has 
been  committed  as  to  one  of  them:  Wilson  v.  Tatum,  8  Jones  L.  (N.  C.)  300; 
Middlesex  Canal  v.  McOregore,  3  Mass.  124;  see,  also.  United  Stages  v.  Smith, 
3  Blatchf.  255. 

91.  Statement  Must  Contain.— Specifications  in  a  statement  of  "par- 
ticulars in  which  the  court  erred,"  cannot  be  considered  as  specifications  in 
which  the  evidence  is  insufficient:  Smith  v.  Christian,  47  Cal.  18.  Errors  in 
law  must  be  specified  in  the  statement  in  case  they  are  relied  upon,  or  it  is 
error  to  grant  a  new  trial  on  that  ground:  Mc  WiUia.ms  v.  Ilerschman,  5  Nev. 
263.  Where  a  statement,  on  motion  for  a  new  trial,  fails  to  specify  wherein 
the  evidence  is  insufficient  to  justify  the  decision,  such  insufficiency,  as  a 
ground  of  the  motion,  will  be  disregarded:  Sanchez  v.  McMahon,  35  Cal.  218; 
Pralu^  V.  Pacific  O,  and  S.  Min.  Co.,  35  Cal.  30.  It  must  specify  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insufficient:  Love  v.  Sierra 
Nevada  Lake  Water  and  Min,  Co.,  32  Cal.  639;  Elder  v.  Shaw,  12  Nev.  78. 
And  if  the  objection  to  the  verdict  is  that  it  is  against  the  weight  of  evidence, 
must  set  forth  all  the  testimony:  Libby  v.  DaUon,  9  Nev.  23;  Dawley  v.  Hovious, 
23  Cal.  103.  But  the  presumption  is  that  the  statement  contains  all  the 
evidence  relating  to  the  point  specified,  although  the  record  does  not  affirma- 
tively show  that  such  is  the  case:  Hidden  v.  Jordan,  28  Id.  301;  Clark  v. 
Griilley,  35  Id.  403. 

92.  Statement  Must  Contain. — ^Where  the  statement,  on  motion  for  a 
new  trials  did  not  contain  that  part  of  the  evidence  upon  the  sufficiency  of 
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which  the  truth  of  implied  findings  of  fact  depended,  bat  ahowed  mer^ 
that  the  moving  party  at  the  trial  *  *  introduced  evidence  tending  to  prove  "  t 
state  of  facts  adverse  to  those  thus  impliedly  found,  and  the  express  finding 
were  clearly  sustained  by  the  evidence  set  out  in  the  statement:  Held,  that 
the  statement  was  insufficient  to  show  the  moving  party  entitled  to  a  new 
trial,  because  it  did  not  appear  that  said  evidence  which  ''tended  to  proTe" 
amounted  in  fact  to  proof  oi  said  state  of  facts:  Morrill  v.  Chapman,  33  CaL 
85.  If  the  moving  party,  on  motion  for  new  trial,  intends  to  rely  on  tiie 
point  that  a  finding  of  fact  is  contrary  to  the  evidence,  he  should  specify  in 
his  statement  wherein  such  finding  is  not  justified  by  the  evidence.  It  is 
not  sufficient  for  him  to  state  generally  that  the  evidence  is  insufficient  to 
justify  the  findings:  Beans  v.  Emanuelli,  36  CaL  117. 

93.  Verdict  Agcunst  La*^. — A  verdict  against  the  instructions  of  the 
court  should  be  set  aside:  Farley  v.  Budd,  14  la.  289.  A  jury  is  bound  to 
take  the  law  from  the  court,  and  cannot  disregard  an  instruction  upon  that 
subject,  however  erroneous  it  may  be:  Sweetman  v.  Prince,  62  Barb.  256; 
CUirh  V.  Richards,  3  K  D.  Smith,  89.  A  verdict  of  a  jury  in  disobedience 
to  the  instructions  of  the  court  upon  a  point  of  law  is  a  verdict  against  law, 
and  for  that  reason  should  be  set  aside  without  further  consideration:  Emer- 
son  V.  Santa  Clara  Co.,  40  Cal.  543.  An  averment  that  the  verdict  is  against 
law  is  not  sustained  by  showing  that  it  is  unsupported  by  the  evidence:  Brum- 
agim  v.  Bradskaw,  39  CaL  35. 

94.  Weight  of  Evidence. — In  some  extraordinary  cases  where  the  ver- 
dict of  a  jury  is  clearly  against  the  weight  of  evidence,  a  new  trial  will  be 
awarded:  Bagley  v.  Eaton,  8  CaL  169;  Hill  v.  Smith,  32  CaL  166;  Hart  v. 
Leavenworth,  11  Mo.  629;  DoUen  v.  Arnold,  10  How.  Pr.  628;  Heritage  v. 
Halt,  33  Barb.  347;  SmUh  v.  Tiffany,  36  Barb.  23;  CoddingUm  v.  Camlqf,  2 
Hilt  528;  State  v.  EUioU,  15  Iowa,  72;  Edmiston  v.  Garrison,  18  Wis.  594; 
Oainee  v.  Forchehner,  9  Florida,  266;  Slocum  v.  Lurty,  Hempst.  431;  ZaMr 
zinger  v.  Weightman,  2  Cranch  C.  Ct.  478;  WiUon  v.  Janes,  3  BUtchf.  227. 
But  the  supreme  court  will  not  interfere  with  the  verdict  of  a  jury  on  the 
ground  that  it  is  against  the  weight  of  evidence,  except  in  extraordinary  cases: 
See  Treat  v.  BeUly,  35  Cal.  129;  KirnbaU  v.  Gearhart,  12  CaL  27;  14  Id.  167; 
Betisley  v.  Atmll,  12  Id.  240;  Bitter  v.  Stock,  12  Id.  402;  McGarrUyy.  Bying- 
ton,  12  Id.  432;  Visher  v.  Webster,  13  Id.  60;  Adams  v.  Pugh,  7  Id.  150; 
BUchie  v.  Bradshaw,  6  Id.  228;  KnowUs  v.  Joost,  13  Id.  620;  Lewis  v.  CavU- 
laud,  21  Id.  178;  OuUahan  v.  Starbuck,  21  Id.  413;  Tebbs  v.  Weathertoax,  23 
Id.  58;  Preston  v.  Keys,  23  Id.  193;  Ellis  v.  Jeans,  26  Id.  275;  WUcoxson  v. 
Burton,  27  CaL  232;  WUkinMn  v.  ParroU,  32  Id.  102;  NeweU  v.  Rusk,  23 
Ind.  210;  Paiton  v.  Patton,  5  J.  J.  Marsh.  389;  United  States  v.  J}uval,  Gilp. 
356. 

95.  "Weight  of  Bvidenoe.— To  justify  the  court  in  setting  aside  the  ver- 
dict as  against  the  weight  of  evidence,  the  court  should  be  brought  to  the 
irresistible  conclusion  that  the  verdict  was  not  the  free,  sound,  and  unbiased 
exercise  of  judgment  on  the  part  of  the  jury,  and  that  manifest  injustice 
would  result:  McKay  v.  Thorington,  15  Iowa,  25.  Where  the  court  before 
which  the  case  is  tried  is  not  satisfied  with  the  verdict,  and  is  convinced  that 
it  is  clearly  against  the  weight  of  evidence,  it  should  grant  a  new  trial, 
although  there  may  be  some  conflict  in  the  testimony:  Dickey  v.  Davis,  39 
CaL  565;  People  v.  Baker,  Id.  686;  Hawkins  v.  Abbott,  40  Id.  641;  PhiUpoUs 
v.  Blasdel,  8  Nev.  61.    And  where  there  is  a  conflict  and  the  trial  court 
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grants  a  new  trial,  it  will  be  presumed  on  appeal  that  the  court  below  was  of 
opinion  that  the  evidence  preponderated  against  the  verdict:  Mason  v.  AuS' 
tin,  46  CaL  387;  Shermjcin  v.  Mitchell,  Id.  676;  Treadwayy.  Wilder,  9Nev.  67; 
Magaroli  v.  MulUgari,  11  Id.  96.  Even  though  the  judge  who  granted  the 
new  trial  is  different  from  the  one  who  tried  the  case  and  did  not  hear  the 
testimony:  Mdcy  v.  Davila,  48  Cal.  647;  Altschidv.  Doyle,  Id.  535;  Jiice  v. 
Cunningham,  29  Id.  492.  If  the  verdict  is  against  the  weight  of  evidence, 
but  there  is  still  some  evidence  to  justify  it,  a  new  trial  will  not  be  granted 
on  appeal,  for  insufficiency  of  evidence  to  sustain  the  verdict:  Kile  v.  Tubbs, 
32  Gal.  333;  Hice  v.  Cunningham,  29  Cal.  492.  But  where  there  was  evidence 
on  both  sides,  it  must  clearly  appear  that  the  verdict  was  given  by  mistake, 
or  willful  abuse  of  power:  Carr  v.  Oak,  3  Woodb.  &  M.  38;  Fearing  v. 
De  Wolf,  Id.  ia5;  Aikm  v.  Bemia,  Id.  348;  Whetmore  v.  Murdoch,  Id.  380; 
Davison  v.  Sealskins,  2  Paine,  324:  Stanley  v.  Whipple,  2  McLean,  35;  to 
nearly  the  same  effect,  Blanefiard's  Oun  Stock  Turning  Factory  v.  Jacobs,  2 
Blatchf.  69;  Baker  v.  Tlie  Potomac,  18  How.  Pr.  185;  Shaw  v.  Collier,  Id. 
238;  Walker  v.  Smith,  1  Wash.  0.  Ct.  202.  But  it  should  not  go  beyond  that 
point  to  interfere  with  decision  of  fact  fairly  deducible  from  conflicting  tes- 
timony: MathetDs  v.  PouUney,  33  Barb.  127;  Smith  v.  Tiffany,  36  Barb.  23. 
In  such  case  the  verdict  of  a  jury  is  decisive:  Conklin  v.  Thompson,  29 Barb. 
218;  Best  v.  Starks,  24  How.  Pr.  58;  Sheldon  v.  Hudson  Biv,  B.  B,  Co.,  29 
Barb.  226;  Williams  v.  VanderbiU,  29  Barb.  491.  As  in  questions  of  fraud: 
1  Gnk  k  Wat  on  New  Trial,  353;  10  Johns.  101;  3  Id.  180;  People  v. 
Townsend,  37  Barb.  520.  Questions  of  title  to  chattels:  Gardner  v.  Byerson, 
19  How.  Pr.  108.  Or  the  genuineness  of  a  signature:  Wright  v.  CariHo,  22 
CaL  595.  Or  a  question  turning  on  the  credibility  of  a  witness:  United  States 
V.  Fhfe  Cases  q/  Cloth,  2  N.  Y.  Leg.  Obs.  84. 

JVo.  10S4. 

Notice  of  Settlement  of  Statement, 
[Title.] 

A.  B.,  Esq.,  attorney  for  plaintiff,  John  Doe: 
Please  take  notice  that  the  defendant's  statement  to  be 
used  on  his  motion  for  a  new  trial  herein,  will  be  settled  by 

the  Judge  of  this  Court  on  the day  of  , 

18 . . ,  at o'clock,  at  his  chambers,  in  the  City  Hall  of 

the  City  of ,  in  the  County  of 

96.  Axnendments  hew  Made. — If  the  proposed  statement  be  not  agreed 
to  by  the  adverse  party,  he  must  within  ten  days  thereafter  prepare  amend- 
ments thereto,  and  serve  the  same  or  a  copy  thereof  upon  the  moving  party. 
If  the  amendments  be  adopted,  the  statement  shall  be  amended  accordingly, 
and  presented  to  the  judge  who  heard  or  tried  the  cause,  for  settlement,  or 
to  the  clerk  of  the  court  for  the  judge.  If  not  adopted,  the  proposed  state- 
ment and  amendments  shall  within  ten  days  thereafter  be  presented  by  the 
moving  party  to  the  judge  upon  five  days*  notice  to  the  adverse  party,  or  deliv- 
ered to  the  clerk  of  the  court  for  the  judge,  and  settled  as  bills  of  exceptions.  If 
the  action  was  tried  by  a  referee,  the  statement  shall  be  settled  as  are  bills  of 
exceptions.     If  no  amendments  are  sei-ved  within  time,  or  if  served  are  al- 
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lowed,  the  statement  and  amendment,  if  any,  may  be  preeented  for  settle- 
ment without  notice  to  the  adverse  party:  CaL  CodeC.  P.,  sec.  659,  subd.  3. 
See  atUe,  *  *  Exceptions.  * ' 

97.  Amendments  after  Settlement— An  amendment  after  settlemeiit, 
adding  no  facts  or  exceptions,  and  not  affecting  the  merits,  and  in  furtherance 
of  justice,  is  in  the  discretion  of  the  court,  and  may  be  allowed:  Valentine  v. 
Stetcarty  15  CaL  387;  affirmed  in  Loucks  v.  Edmondwn,  18  Id.  201  Courts 
should  be  liberal  in  allowing  amendments  of  this  kind:  Caldwell  t.  Oreely,  5 
Kev.  2G3.  But  otherwise  a  court  should  not  entertain  a  motion  to  amend 
after  it  has  been  filed  and  served  on  the  opposite  party:  Levy  v.  GeUe«m,  27 
Cal.  685.  Nor,  unless  good  reason  be  shown,  receive  an  affidavit  made 
after  time  has  elapsed:  Howe  v.  Briggs,  17  CaL  385.  A  statement  agreed 
to  should  not  be  amended,  unless  under  a  very  clear  showing  of  mistake  or 
fraud:  Hutchm^n  v.  BourSj  13  CaL  52. 

98.  Certificate.— When  settled,  the  statement  shall  be  signed  by  the 
judge  or  referee,  with  his  certificate  to  the  effect  that  the  same  is  allowed, 
and  shall  then  be  filed  with  the  clerk:  CaL  Code  C.  P.,  sec.  659,  subd-  3. 
Under  the  former  practice  act,  the  certificate  of  the  attorneys  for  the  re- 
spective parties  that  the  statement  had  been  agreed  upon  and  was  correct, 
was  also  a  mode  of  authentication:  See  Oodchaux  v.  Muifard,  26  Cal.  316. 
And  it  has  been  held  under  the  present  Code  C  P.  that  the  certificate  of  the 
judge  or  referee  may  be  waived  by  stipulation,  and  if  so  waived  on  the  hear- 
ing of  the  motion,  it  cannot  be  raised  on  appeal:  Sarvery.  Oardaj  49  CaL  218. 
See  as  to  the  effect  of  a  recital  in  the  order  of  the  court:  Millard  v.  Haiha- 
toay,  27  Id.  138.  In  Vilhac  v.  Biven,  28  Cal.  413,  it  was  held  that  a  state- 
ment without  any  certificate  of  its  correctness  could  not  be  considered  on 
appeaL  See /?©«<,  note  "Statement,  how  authenticated."  Certificate  cannot 
be  added,  nor  additions  made  thereto  after  appeal  taken:  CapUs  v.  C.  P.  JL 
Co.,  6  Nev.  265;  Lamburth  v.  Dalton,  9  Nev.  64.  As  to  presumptions  in 
favor  of  judge's  certificates:  see  Overman  S,  Mining  Co.  v.  American  M.  Co,, 
7  Id.  312. 

99.  Effect  of  Notice.— If  the  notice  of  the  time  and  place  of  the  settle- 
ment of  a  statement  is  given  to  appellant,  and  he  does  not  attend,  he  cannot 
afterwards  complain  of  the  statement  as  settled:   Vilhac  v.  Biven,  28  CaL  409. 

lOO.^Bzclusion  of  Useless  Matter.— It  is  the  duty  of  the  judge  at 
referee,  in  settling  the  statement,  to  strike  out  of  it  all  redundant  and  usdess 
matter,  and  t«  make  the  statement  truly  represent  the  case,  notwithstanding 
the  assent  of  the  parties  to  the  redundant  or  useless  matter,  or  to  any  inac- 
curate statement:  CaL  Code  C.  P.,  sec  659,  subd.  3.  If  the  motion  is  heard 
upon  the  minutes  of  the  court,  and  a  statement  be  subsequently  prepared  for 
appeal,  such  statement  shall  only  contain  the  grounds  argued  before  the 
court  for  a  new  trial,  and  so  much  of  the  evidence  or  other  matter  as  may  be 
necessary  to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to  exclude 
all  other  evidence  or  matter  from  the  statement:  Id.  sec.  661.  The  proper 
place  to  object  to  the  insertion  of  immaterial  matter  is  on  the  settlement  of 
the  statement:  Kimball  v.  Semple,  31  Cal.  657. 

101.  Engrossment  of  Statement — The  proper  practice  is  to  engross  the 
statement  as  settled,  and  so  much  of  the  deeds  and  other  documentary  evi- 
dence as  is  directed  to  bo  inserted,  with  the  authentication  of  the  judge  in- 
dorsed on  the  engrossed  statement:  Dist.  Courts  Rule  xxviii,  San  I^Yancisoo 
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Connty ;  KmbaU  v.  Semple,  31  Oal.  657;  Marlow  v.  Marsh,  9  CaL  259.  Where 
the  refusal  of  the  court  to  admit  certain  documentary  evidence  is  relied  upon 
as  error,  the  record  should  contain  either  a  copy  of  such  documentary  evi- 
dence or  a  settled  abstract  of  its  contents :  Doyle  v.  Franklin^  48  Cal.  537. 
The  engrossed  statement  must  contain  all  that  the  parties  rely  on,  set  out  in 
full  as  they  wish  it  to  be  considered  by  the  court:  JBiuh  v.  Taylor,  45  Id.  112. 
Neither  the  notice  of  motion  for  new  trial  nor  affidavits  in  support  of  it  have 
properly  any  place  in  a  statement  on  motion  for  a  new  trial:  Ferrer  y.  Home 
Mut.  Ins.  Co,,  47  CaL  416. 

102.  Statement,  How  Authenticated. — A  statement  not  authenticated 
by  certificate  of  the  parties  or  the  judge  will  not  be  regarded:  Vilhac  v.  Biven, 
2S  CaL  409;  Cosgrove  v.  Johnson,  30  Id.  609.  A  statement  signed  by  the 
judge,  and  appearing  from  the  minutes  of  the  court  to  have  been  used  on  the 
hearing  of  the  motion,  is  sufficiently  authenticated:  Kidd  v.  Laird,  15  Cal. 
161.  Agreeing  to  submit  a  motion,  without  the  statement  having  been  set- 
tled or  authenticated,  does  not  waive  objection  to  want  of  authentication: 
Cosgrove  v.  Johnson,  30  Cal.  509.  A  refusal  to  strike  out  a  proposed  amend- 
ment is  not  an  authentication  and  settlement  of  a  statement:  Cosgrove  v. 
Johnson,  30  Cal.  509.  Nor  is  an  indorsement  by  the  judge  at  the  bottom  of 
the  settlement  that  the  amendments  were  allowed:  Baidtoin  v.  Ferre,  23  Cal. 
461.  Where  the  record  shows  simply  a  statement  signed  by  the  judge,  with- 
out any  certificate  preceding  as  to  the  correctness  of  the  statement,  it  is  in- 
sufficient: McCartney  v.  Fitz  Henry,  16  CaL  184.  Unless  a  statement  be 
agreed  to  by  counsel  or  settled  by  the  judge,  it  has  not  sufficient  authentica- 
tion to  constitute  any  portion  of  the  record:  Doyle  v.  Seawall,  12  CaL  425; 
Paige  v.  0*Neal,  Id.  492.  Where  a  statement  is  not  authenticated  in  the 
mode  prescribed  by  statute  it  is  a  good  ground  for  denying  a  new  trial:  Wliite 
V.  White,  6  Nev.  20. 

103.  Settlement,  when  Made. — Such  statement  should  be  settled  by 
the  judge  and  certified  by  him  before  the  motion  is  decided:  Waggenheim  v. 
Hook,  35  CaL  216.  Unless  the  motion  be  made  upon  the  minutes  of  the  court: 
Cal.  Code  C.  P.,  sec.  661.  But  it  need  not  be  shown  affirmatively  that  the 
settlement  was  upon  proper  notice,  or  in  presence  of  both  parties:  BaUersby 
V.  Abbott,  9  CaL  565.  The  method  of  making  and  settling  statements  com- 
mented on:  Levey  v.  Fargo,  1  Nev.  416. 

MOTION — HEABING. 

104.  Under  our  system,  from  the  entry  of  the  verdict  or 
filing  of  the  findings  of  the  court,  the  motion  for  new  trial 
is  a  kind  of  episode,  or  in  a  certain  sense  a  collateral  pro- 
ceedingy  a  proceeding  not  in  the  direct  line  of  the  judgment, 
for  the  judgment  may  be  at  once  entered  and  even  executed, 
while  the  motion  for  new  trial  ends  in  an  order  reviewable 
on  an  independent  appeal:  Spanagle  v.  Ddlinger,  88  Cal. 
284;  Beixedict  v.  Gaffe,  3  Duer,  669.  The  motion  for  a  new 
trial  must  be  made  promptly,  but  especially  if  based  upon 
the  ground  of  surprise:  Peck  v.  Hiler^  30  Barb.  655;  Rape- 
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lye  V.  Prince^  4  Hill,  119.  The  application  for  a  new  trial 
shall  be  heard  at  the  earliest  practicable  period  after  notice 
of  the  motion,  if  the  motion  is  to  be  heard  upon  the  minutes 
of  the  court,  and  in  other  cases,  after  the  affidavits,  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  are  filed,  and 
may  be  brought  to  a  hearing  upon  motion  of  either  party: 
Cal.  Code  0.  P.,  sec.  660;  Stat.  Nov.,  sec.  198. 

105.  If  a  motion  for  a  new  trial  is  not  prosecuted  with  due 
diligence,  it  should  be  dismissed  on  application :  Frartk  v. 
Doane,  and  Oreen  v.  Doane,  15  Cal.  302;  Eckstein  v.  Caider' 
woody  27  Cal.  413;  see  Warden  v.  Mendocino  Co.f  32  Id.  655; 
Ward  V.  Patterson,  46  Penn.  372.  As  a  failure  to  prosecute 
is  an  abandonment  of  the  motion :  Mahoney  v.  WUson,  15 
Cal.  42.  But  see  Qriffith  v.  Gruner,  4:1  Id.  645.  The  ques- 
tion of  delay  held  to  be  in  tJie  discretion  of  the  court  below 
which  will  not  be  interfered  with,  unless  abuse  of  discretion 
clearly  appears:  Boggs  v.  Clark,  37  Id.  237;  Chavot  v.  Tucker, 
39  Id.  435;  Hopkins  v.  W.  P.  R.  B.  Co.,  44  Id.  389.  Aud 
where  it  does  not  appear  to  have  been  acted  on,  the  appel- 
late court  will  not  consider  the  sufficiency  of  the  evidence 
to  sustain  the  verdict:  Myers  v.  Casey,  14  Cal.  542,  If  the 
judge  who  tried  a  cause  goes  to  the  county  in  his  district 
not  adjoining  the  one  in  which  the  case  was  tried,  to  hold 
court,  before  the  time  for  filing  amendments  to  the  state- 
ment on  motion  for  a  new  trial  has  expired,  the  moving 
party  prosecutes  the  motion  with  due  diligence  if  he  brings 
the  same  to  a  hearing  when  the  judge  returns,  or  first  holds 
court  in  a  county  adjoining  the  one  in  which  the  case  was 
tried:  Warden  v.  Mendocino  Co.,  32  Cal.  655;  Simmons  v. 
Coin,  45  Id.  669. 

Note. — Under  the  present  CaL  Code  C.  P.,  and  particularly  sec  6fi0,  it 
would  seem  that  a  notice  of  the  hearing  of  the  motion  would  be  the  proper 
practice  after  the  statement,  bill  of  exceptions,  or  affidavits  are  filed. 

106.  Argument  on  Motion. — On  the  hearing  reference  may  be  had,  in 

all  cases,  to  the  pleadings  and  orders  of  the  court  on  file,  and  when  the  mo- 
tion is  made  on  the  minutes  reference  may  also  be  had  to  any  depositioos, 
documentary  evidence,  and  phonographic  report  of  the  testimony  on  file:  CaL 
Code  C.  P.,  sec.  660;  WeatJierbee  v.  Carroll,  33  Cal.  549.  Motion  can  only 
be  heard  on  the  record  made  and  settled  before  the  motion  is  made:  Cotgrore 
V.  Johnson,  30  Cal.  509;  Quivey  v.  Oambert,  32  CaL  304;  except  when  made 
on  the  minutes  of  the  court.  After  notice  of  intention,  defendants  may,  at 
their  option,  move  or  not  move  for  a  new  trial,  and  if  they  choose  may  aban- 
don their  proceedings:  Sioyell  v.  Cole,  19  CaL  602.     But  if  the  statement  sets 
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forth  the  grounds  of  the  motion,  and  the  motion  is  made  and  submitted,  a  re- 
fusal to  argue  the  motion  is  not  an  abandonment  of  the  same:  Carder  v.  Bclx- 
ter,  28  CaL  99. 

107.  Denial  of  Motion. — An  order  dismissing  a  motion  for  a  new  trial  is 
in  effect  denying  a  new  trial:  Warden  v.  Mendocino  Co.,  32  Cal.  655.  Where 
parties  stipulate  that  a  motion  be  denied,  they  cannot  question  the  correct- 
ness of  an  order  denying  the  same:  Broiherton  v.  Hart,  11  Cal.  405.  No 
"exception"  lies  to  overruling  a  motion  for  a  new  trial,  nor  for  entering 
judgment:  Pomeroy  v.  Bank  qflnd.,  1  WalL  U.  S.  692.  By  CaL  Code  C.  P., 
sec.  647,  it  is  deemed  to  have  been  excepted  to. 

108.  B£fect  of  Motion. — A  motion  for  a  new  trial,  filed  within  the  time 
allowed  by  law,  preserves  all  rights  till  it  can  be  heard  and  determined,  and  is 
not  affected  by  the  adjournment  of  the  court  for  the  term:  Lurvey  v.  WelU, 
Fargo  <fc  Co.,  4  Cal.  106;  see  Copper  Hill  M.  Co,  v.  Spencer,  25  Id.  16.  But 
a  motion  for  a  new  trial  does  not  stay  proceedings  on  the  judgment:  People  v. 
LouckSf  28  CaL  68.  Nor  does  it  operate  as  a  suspension  of  an  injunction: 
Ortman  v.  Dixon,  9  Cal.  23.  If,  after  a  court  has  filed  its  findings  of  facts, 
the  case  is  sent  to  a  referee  to  take  an  account,  the  motion  does  not  stay  the 
proceedings  pending  before  the  referee:  Croiother  v.  Rowlandson,  27  CaL  376. 
Nor  does  the  pendency  of  a  motion  for  new  trial  stay  proceedings  so  as  to  de- 
prive the  court  of  the  power  of  vacating  an  order  appointing  a  receiver  made 
before  the  trial:  Copper  Hill  Min.  Co,  v.  Spencer  {No.  1),  26  Cal.  11.  As  to 
effect  of  motion  for  a  new  trial  in  particular  cases,  see  the  following:  United 
States  V.  Hodge,  6  How.  U.  S.  279;  Clark  v.  Mam{f,  Ins.  Co.,  2  Woodb.  & 
M.  472;  Brent  v.  Coyle,  2  Cranch  C.  Ct.  348;  Fraser  v.  Weller,  6  McLean,  11; 
Clark  V.  Sohier,  1  Woodb.  &  M.  368.  That  motion  is  not  "equivalent  to  a 
new  action:"  States  v.  Hawkins,  10  Pet.  U.  S.  125.  An  order  granting  a  new 
trial  is  final,  and  the  court  cannot  afterwards  vacate  it,  and  decide  again  on 
the  motion:  Coombs  v.  Hibberd,  43  Cal.  452.  It  vacates  the  judgment,  if 
any,  entered  on  the  verdict  or  findings  set  aside,  and  for  that  reason  an  appeal 
from  the  judgment  cannot  be  entertained:  Kower  v.  Oluck,  33  Id.  407. 

109.  Hearing  on  Motion. — The  fact  that  instructions  given  by  the  court 
are  lost  or  mislaid  before  a  motion  for  a  new  trial  is  heard,  is  no  ground  to 
suspend  the  hearing  of  the  motion:  Visher  y.  Webster,  13  CaL  58.  It  is  ir- 
regular for  the  court  to  reverse  its  first  judgment,  and  render  a  contrary  one, 
without  hearing  or  notice:  Mitchell  r.  Hackett,  14  CaL  661.  The  motion 
should  not  be  decided  before  the  statement  has  been  settled,  engrossed  and 
certified:  Morris  v.  De  Celis,  41  CaL  331;  nor  even  then  without  notice  to 
either  party  or  any  actual  submission  of  the  motion:  De  Oaze  v.  Lynch,  42  Id. 
362.  And  where  a  new  trial  was  prematurely  made  through  inadvertence, 
held  that  the  order  should  have  been  vacated:  Hall  v.  Polack,  Id.  218.  The 
proper  place  to  raise  the  objection  that  the  statement  was  not  filed  in  time  is 
in  the  trial  court,  it  cannot  be  raised  for  the  first  time  on  appeal:  TvHst  v. 
KeUy,  11  NeT.  377. 

110.  Motion,  'when  Made. — In  proceedings  on  motion  for  a  new  trial, 
there  is  no  term:  Spanagel  v.  Dellinger,  34  CaL  476.  The  motion  may  be 
made  before  or  after  entry  of  judgment,  and  may  be  made  at  the  term  or  out 
of  the  term:  Id.  But  the  court  has  no  power  to  set  aside  an  order  denying  a 
new  trial  after  the  adjournment  of  the  term:  Wilson  v.  McEiJoy,  25  Cal.  169; 
Hegeler  v.  Henckel,  27  Cal.  491.    The  motion  may  be  heard  at  chambers:  Cal. 
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Code  C.  P.,  sec.  166.  When  the  judge  who  tried  the  cause  resides  in  another 
county  in  the  same  district,  it  may  by  consent  of  parties  be  heard  by  sach 
judge  at  chambers,  or  in  open  court  in  the  county  of  his  residence,  or  in  any 
other  county:  Id.  sec.  663.  A  motion  for  a  new  trial  should  not  be  mtde 
while  proceedings  are  pending  before  a  referee:  CTOwther  v.  £owlatuU(mt  27 
CaL  376. 

111.  Pendency  of  Motion. — And  if  motion  be  taken  under  adrisemeot, 
the  court  may,  in  term  time  or  vacation,  order  judgment  on  a  verdict  ren- 
dered and  recorded:  Hutchinson  v.  Bours,  13  Cal  50.  But  if  pending  a  mo- 
tion for  a  new  trial  taken  under  advisement  for  decision  in  vacation,  and  a 
new  term  intervenes,  it  is  a  continuance  of  the  motion,  and  the  court  may 
act  on  it  at  its  convenience:  Id.;  Sheppard  v.  Wilaon,  6  How.  U.  S.  260. 
If  the  statement  on  motion  for  a  new  trial  is  not  filed  in  time,  an  order  gruit- 
ing  a  new  trial  for  causes  appearing  in  such  statement  only,  will  be  reverBcd: 
Hegeler  v.  Ifenckel,  27  CaL  491.  If  no  motion  is  made  for  a  new  trial  in  the 
court  below,  the  findings  of  the  court  and  the  verdict  of  the  jury  are  cqucIq* 
sive  of  the  facts:  AUen  v.  Fennon,  27  CaL  68.  The  provisions  of  the  prac- 
tice act  in  relation  to  motion  for  new  trials  have  no  application  to  a  motioo 
to  set  aside  the  report  of  the  commissioners  in  a  proceeding  to  condemn  laoda 
for  railroad  purposes;  and  such  motion  may  be  properly  founded  on  the  re- 
port itself,  of  which  the  testimony  taken  by  the  commissioners  [soperly 
forms  a  part:  W,  P,  R,  i?.  Co.  v.  Reed,  35  Cal.  621.  The  award  in  Buchcasei 
will  not  be  set  aside  when  there  is  a  substantial  conflict  in  the  testimony:  Id. 

112.  Parties  to  Motion. — One  of  several  parties  against  whom  a  jndg- 
ment  is  rendered,  who  does  not  join  in  the  motion  for  a  new  trial,  cannot 
complain  of  alleged  error  in  denying  a  new  trial:  Calderwood  v.  Brooks,  28 
CaL  151. 
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CHAPTER  I. 

APPEALS  TO  THE  BUPBEHE  OOUBT  OF   THE   UNITED  STATES. 

1-  All  courts  having  tbe  power  to  revise  and  control  the 
judgments  and  proceedings  of  inferior  courts  are  technically 
denominated  "  appellate  courts."  The  mode  in  which  this 
supervisory  power  is  invoked  and  exercised  is  not  confined, 
however,  to  what  is  strictly  called  an  **  appeal."  An  appeal 
is  a  process  of  civil  law  origin,  and  removes  a  cause  en- 
tirely, subjecting  the  fact  as  well  as  the  law  to  a  review  and 
revisal;  but  a  writ  of  error  is  of  common  law  origin,  and 
removes  nothing  for  re-examination  but  the  law:  Wiacart  v. 
Dauchy,  3  Dall.  XJ.  S.  321;  compare  TJie  San  PedrOy  2  Wheat. 
U.  8.  132;  United  States  v.  Wbu^on,  1  Gall.  U.  S.  512; 
United  States  v.  Ooodwin,  7  Cranch  TJ.  S.  108.  Where  no 
appeal  is  allowed  by  law,  the  proper  method  to  take  a 
case  to  an  appellate  court  is  by  writ  of  error:  Middle- 
ton  V.  Gould,  5  Cal.  190;  Haigkt  v.  Gay,  8  Id.  297.  An 
appeal  is  allowed  from  the  United  States  circuit  courts  and 
district  courts  acting  as  circuit  courts,  to  the  supreme  court 
of  the  United  States,  in  cases  of  equity,  and  of  admiralty, 
and  maritime  jurisdiction  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  two  thousand  dollars  exclusive  of 
costs:  U.  S.  Bev.  Stat.,  sec.  692.  An  appeal  will  also  lie 
from  a  final  decree  in  equity,  without  regard  to  the  amount 
in  dispute,  in  any  case  touching  patent  rights  or  copyrights; 
in  actions  for  the  enforcement  of  any  revenue  law;  in  ac- 
tions against  revenue  officers;  in  cases  on  account  of  depri- 
vation of  rights  of  citizens,  or  under  the  constitution,  and 
in  suits  for  injuries  by  conspirators  against  civil  rights:  Id., 
sec.  699.    Final  judgments  at  law  in  the  same  matters,  or 
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class  of  cases,  may  be  reviewed  upon  writ  of  error*  Cases 
tried  by  the  circuit  court  without  the  intervention  of  a  jury, 
the  rulings  of  the  court  in  the  progress  of  the  trial  of  tbe 
cause,  if  excepted  to  at  the  time,  and  duly  presented  by  bill 
of  exceptions,  may  be  reviewed  by  the  supreme  court  upon 
a  writ  of  error  or  upon  appeal,  and  when  the  finding  is 
special,  the  review  may  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the  judgment:  Id., 
sec.  700.  Writs  of  error  and  appeals  from  territorial  courts 
are  provided  for  by  sections  702-704.  The  procedure  on 
error  and  appeal  is  provided  for  by  sec.  997  et  seq. 

2.  The  only  mode  in  which  the  supreme  court  of  the 
United  States  can  review  a  final  judgment  or  decree  of  a 
state  court,  is  upon  writ  of  error,  and  such  review  is  con- 
fined to  cases  enumerated  in  section  709,  U.  S.  Bev.  Stats. 
This  section  is  as  follows:  ''A  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  a  state,  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  tbe 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  is  against  their 
validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
their  validity;  or  where  any  title,  right,  privilege,  or  im- 
munity is  claimed  under  the  constitution,  or  any  treaty  or 
statute  of,  or  commission  held  or  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed,  by 
either  party,  under  such  constitution,  treaty,  statute,  com- 
mission, or  authority,  may  be  re-examined  and  reversed  or 
affirmed  in  the  supreme  court  upon  a  writ  of  error.  The 
writ  shall  have  the  same  effect  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  court  of 
the  United  States.  The  supreme  court  may  reverse,  mod- 
ify, or  affirm  tbe  judgment  or  decree  of  such  state  court, 
and  may  at  their  discretion,  award  execution,  or  remand  the 
same  to  the  court  from  which  it  was  removed  by  the  writ." 

3.  The  true  test  as  to  whether  a  writ  of  error  lies  to  the 
supreme  court  of  the  United  States,  from  the  final  judgment 
of  a  state  court,  is  to  be  arrived  at^  not  from  mere  averment 
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in  the  pleadings,  but  from  the  matter  decided,  as  developed 
in  the  whole  record:  Greely  v.  Townsend,  25  Cal.  614. 

PBOCEDUBE  ON  EBBOB. 

4.  ''There  shall  be  annexed  to  and  returned  with  any 
writ  of  error  for  the  removal  of  a  cause,  at  the  day  and  place 
therein  mentioned,  an  authenticated  transcript  of  the  rec- 
ord, an  assignment  of  errors,  and  a  prayer  for  reversal,  with 
a  citation  to  the  adverse  party:"  U.  8.  Kev.  Stats.,  sec.  997. 
The  writ  of  error  may  be  issued  as  well  by  the  clerks  of  the 
circuit  courts,  under  the  seal  of  that  court,  as  by  the  clerk 
of  the  United  States  supreme  court;  and  must  be,  as  nearly 
as  each  case  will  admit,  agreeable  to  the  form  of  a  writ  of 
error  transmitted  by  the  clerk  of  the  supreme  court  to  the 
clerks  of  the  several  circuit  courts:  Id.  sec.  1004.  The  rec- 
ord required  to  be  attached  to  the  writ  of  error  is  the  record 
of  the  state  supreme  court  in  the  cause,  being  the  statement 
upon  which  the  appeal  was  taken  with  the  other  matters 
composing  the  transcript,  together  with  the  judgment  of  the 
supreme  court,  and  also  a  copy  of  the  opinion  or  opinions 
filed  in  the  case:  See  Eule  8,  U.  S.  Sup.  Ct.  subd.  2.  When 
the  writ  shall  be  returned:  Id.  subd.  5.  As  to  docketing 
case,  etc.,  see  Id.  Bule  9,  subd.  1. 

5.  No  formal  application  for  the  writ  is  necessary,  as  it 
issues  as  a  matter  of  course.  The  party  desiring  the  review 
is  denominated  the  plaintiff  in  error,  and  the  opposite  party 
the  defendant  in  error.  When  the  writ  is  issued  by  the 
supreme  court  of  the  United  States  to  a  state  court  the  cita- 
tion to  the  defendant  in  error  shall  be  signed  by  the  chief 
justice,  or  judge,  or  chancellor  of  such  court  rendering  the 
judgment  or  passing  the  decree  complained  of,  or  by  a  jus- 
tice of  the  supreme  court  of  the  United  States,  and  the  ad- 
verse party  shall  have  at  least  thirty  days  notice:  U.  S.  Bev. 
Stats.,  sec.  999.  Such  writs  of  error  shall  be  issued  in  the 
same  manner,  and  under  the  same  regulations,  and  shall 
have  the  same  effect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  court  of  the  United 
States:  Id,  sec.  1003. 

6.  The  judge  or  justice  signing  the  citation,  shall,  except 
in  cases  brought  up  by  the  United  States  or  by  direction  of 
any  department  of  the  government,  take  good  and  sufficient 
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secnrity  that  the  plaintiff  in  error  or  the  appellant  shall 
prosecute  his  writ  or  appeal  to  effect,  and,  if  he  fail  to  make 
his  plea  good,  shall  answer  all  damages  and  costs,  where 
the  writ  is  a  supersedeas  and  stays  execution,  or  all  costs 
only  where  it  is  not  a  supersedeas:  Id.  sec.  1000.  The  clerk 
of  the  supreme  court  of  the  United  States  secures  the  print- 
ing of  the  record,  and  charges  the  parties  for  a  manuscript 
copy  for  the  printer,  and  to  secure  this  expense,  and  his 
fees  in  the  case  shall  require  of  the  plaintiff  in  error  a  bond 
in  the  penalty  of  two  hundred  dollars,  or  a  deposit  of  that 
amount  to  be  placed  in  bank  subject  to  his  draft:  See  Bule 
10,  U.  S.  Sup.  Ct. 

7.  The  writ  of  error  must  be  brought  within  two  years 
after  the  entry  of  the  judgment  or  decree,  except  where  the 
party  entitled  to  prosecute  the  writ  is  an  infant,  insane  per- 
son, or  imprisoned,  in  which  cases  the  two  years  is  excla- 
sive  of  the  period  of  such  disability:  U.  S.  Bev.  Stats.,  sec. 
1003.  There  shall  be  no  reversal  upon  a  writ  of  error,  for 
error  in  ruling  upon  any  plea  in  abatement,  other  than  a 
plea  to  the  jurisdiction  of  the  court,  or  for  any  error  in  fact: 
Id.  sec.  1011.  Where  both  parties  appeal  but  one  record  is 
required:  Id.  sec.  1013. 

8.  The  supreme  court  of  the  United  States  has  no  juris- 
diction of  a  case  brought  up  upon  an  agreed  statement  of 
facts,  without  writ  of  error  or  appeal :  Washington  Co.  t. 
Durant,  7  Wall.  U.  S.  694;  Denhurst  v.  CouUhard,  3  Dall. 
U.  S.  409.  And  the  appeal  on  writ  of  error  must  be  pros- 
ecuted at  the  next  succeeding  term :  Castro  y.  United  Stcd^, 
3  Wall.  U.  S.  46.  It  has  no  jurisdiction  of  an  appeal,  un- 
less the  transcript  of  the  record  is  filed  at  the  next  term 
after  the  appeal  is  obtained,  though  the  transcript  is  filed 
at  the  next  teim  after  the  appeal  bond  is  given,  and  though 
the  citation  recites  that  the  appeal  was  allowed  at  the  term 
at  which  thg  appeal  bond  is  given:  Id.;  JEkimondsan  y. 
Blofymshire,  7  Wall.  U.  S.  306.  Amount  of  judgment  is  not 
material  on  review  of  decision  in  the  state  courts,  against 
rights  claimed  under  the  laws  and  treaties  of  the  United 
States:  Buel  v.  Van  Ness,  8  Wheat.  312.  As  in  actions 
under  the  revenue  laws :  United  States  v.  Bromley,  12  How. 
U.  S.  88. 
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Jfo.  1035. 

Form  of  Boixd. 
SupREMS  Court  of  the  United  States. 


A.  B.,  Plaintiff  in  Error, 

against 
C.  D.,  Defendant  in  Error. 


Enow  all  men  by  these  presents,  that  we,  A.  B.,  E.  F. 

and  G.  H.,  of ,  are  held  and  firmly  bonnd  unto  the 

said  0.  D.,  of ,  in  the  sum  of dollars,  lawful 

money  of  the  United  States,  to  be  paid  to  the  said  0.  D., 
his  executors,  administrators  or  assigns,  to  which  payment 
well  and  truly  to  be  made,  we  bind  oarselves,  and  each  of 
us,  jointly  and  severally,  and  our  and  each  of  our  heirs,  ex- 
ecutors  and    administrators,    firmly    by    these    presents. 

Sealed  with  our  seals  and  dated  this .day  of , 

187... 

Whereas  the  above-named  A.  B.  hath  prosecuted  a  writ 
of  error  to  the  Supreme  Court  of  the  United  States  to  re- 
verse the  judgment  rendered  by  the  Supreme  Court  of  the 
State  of  California  in  a  certain  action  wherein  said  C.  D. 
was  plaintiff,  and  said  A.  B.  was  defendant  [or  as  the  case 
may  be.] 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  above-named  A.  B.  shall  prosecute  his  said  writ 
of  error  to  eflfect,  and  answer  all  costs  [or,  if  a  supersedeas 
is  desired,  costs  and  damages],  if  he  shall  fail  to  make  good 
his  plea,  then  this  obligation  shall  be  void;  otherwise  tore- 
main  in  full  force  and  virtue. 

Sealed  and  delivered  (  xi'  p' 

in  presence  of        j"  q  -ct 

JVb.  1036, 

Citation, 

Untfed  States  op  America — ss. 
To  C.  D.,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  Supreme  Court  of  the  United  States,  to  be  holden  at  Wash- 
ington, on  [the  second  Monday  of  October  next],  pursuant 
to  a  writ  of  error  sued  out  of  said  court  to  the  [Supreme 
Court  of  the  State  of  California],  wherein  A.  B.  is  plaintiff, 
and  you  are  defendant,  in  error,  to  show  cause,  if  any  there 


SEAL. 
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be,  why  the  judgment  in  the  said  writ  of  error  mentioned 

should  not  be  corrected,  and  speedy  justice  should  not  he 

done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Morrison  R.  Waite,  Chief  Justice 

of  the  said  Supreme  Court  of  the  United  States,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

G.  H., 

One  of  the  Justices  of  the  Supreme  Court  of  the  United 

States  [or,  Chief  Justice  of  the  Supreme  Court  of  the  State 

of  California]  . 

Note. — It  is  not  deemed  necessary  to  give  a  form  for  a  writ  of  error,  as  the 
clerks  authorized  to  issue  them  are  supplied  with  blanks.  Those  not  familiar 
with  the  practice  should  carefully  consult  the  statute,  and  the  roles  of  the 
Supreme  Court  of  the  United  States. 

9.  Chief  Justice  of  State  Court  may  Refuse  Citation. -> When  a 
final  judgment  in  a  suit  has  been  rendered  in  the  highest  court  of  law  or 
equity  of  a  state  in  which  a  decision  in  the  suit  could  be  had,  and  a  writ  of 
error  has  been  issued  by  the  clerk  of  the  circuit  court  of  the  United  States, 
directed  to  the  judges  of  the  court  in  which  the  judgment  was  rendered, 
commanding  that  the  record  be  sent  before  the  supreme  court  of  the  United 
States  to  be  there  reviewed,  the  presiding  judge  of  the  court  in  which  the 
judgment  was  rendered  is  not  compelled,  as  a  matter  of  right,  to  award  a 
citation  to  the  respondent  to  appear  before  the  supreme  court  of  the  United 
States  to  maintain  the  validity  of  his  judgment,  but  he  may  look  into  the 
record  for  the  purpose  of  determining  whether  in  his  opinion  the  jadgment 
is  one  from  which  a  writ  of  error  lies,  and  if  he  determines  that  it  is  not;  he 
may  refuse  the  citation:  Oreely  v.  Townsetui,  25  Cal.  608. 

10.  United  States  District  Judge.— The  judge  of  the  United  States 
district  court  for  the  district  of  Oregon  has  no  authority,  while  holding  the 
circuit  court  of  the  United  States  for  the  district  of  California,  to  sign  a  cita- 
tion upon  a  writ  of  error  from  the  supreme  court  of  thfe  United  States  to  the 
supreme  court  of  this  state;  nor  has  he  authority  to  take  and  approve  of  the 
security  required  in  order  to  make  the  writ  of  error  a  gupa-sedeas^  and  oper- 
ate as  a  stay  of  execution  upon  the  judgment  to  be  reviewed:  Tomphmy. 
Malioney,  32  Cal.  231. 


CHAPTEE  II. 

APPEALS  FBOM  THE  DISTRICT  COURTS  TO  THE  SUPREME  OOUBT. 

11.  Appeals  may  be  taken  from  the  district  courts  to  the 
supreme  court.  From  a  final  judgment:  First.  In  an  action 
or  special  proceeding  commenced  in  those  courts;  Second. 
In  an  action  or  special  proceeding  brought  into  those  coarts 


APPEALABLE  JUDGMENTS.  391 

from  other  courts.  Or,  from  an  order:  First.  An  order 
granting  or  refusing  a  new  trial;  Second.  An  order  granting 
or  dissolving  an  injunction;  Third.  An  order  refusing  to 
grant  or  dissolve  an  injunction;  Fourth.  An  order  dissolving 
or  refusing  to  dissolve  an  attachment;  Fifth.  An  order 
changing,  or  refusing  to  change,  the  place  of  trial;  Sixth. 
Any  special  order  made  after  final  judgment;  Seventh.  And 
from  such  interlocutory  judgments,  in  actions  for  partition, 
as  determine  the  rights  and  interests  of  the  respective  par- 
ties, and  directs  partition  to  be  made:  Cal.  CodeC.  P.,  sec. 
963;  and  Id.,  sec.  939;  Solomon  v.  Reese^  34  CaL  28; 
Doheriy  v.  Thayer,  31  Id.  141. 

AMOUNT  IN  OONTROVEBSV. 

12.  For  the  appellate  jurisdiction  of  the  supreme  court, 
see  Cal.  Code  C.  P.,  sec.  44,  and  ante,  vol.  1,  p.  28,  and 
posty  "Appeals  from  County  Court."  The  supreme  court 
has  jurisdiction  to  review  all  cases  which  the  district  courts 
have  jurisdiction  to  try,  no  matter  what  the  judgment  of  the 
district  court  may  have  been:  Solomon  v.  Beese,  34  Cal.  28; 
Klein  v.  AUenbach,  6  Nev.  162;  Pennybecker  v.  McDougal,  48 
Cal.  160. 

APPEALABLE  JUDGMENTS. 

13.  A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  an  action  or  proceeding:  Cal.  Code  C.  P.,  sec. 
577.  A  judgment,  to  be  final,  must  give  relief  by  its  own 
force,  or  be  enforceable  for  ^hat  purpose  without  further 
action  by  the  court:  Bondurani  v.  Apperson,  4  Met.  (Ky.) 
30.  When  an  order  for  judgment  has  been  made  and  regu- 
larly entered  by  the  clerk,  and  judgment  has  been  drawn 
up,  signed  by  the  judge  and  filed  with  the  clerk,  final  judg- 
ment has  been  rendered:  Gray  v.  Palmer,  28  Cal.  416.  The 
judgment  of  an  inferior  court  is  final,  in  the  sense  indicated 
above,  although  the  litigation  may  be  continued  in  a  higher 
court  upon  appeal;  but  the  judgment  of  a  court  of  last  re- 
sort is  final  in  another  sense,  as  it  conclusively  ends  the 
litigation,  unless  it  remands  the  case  to  the  court  below  for 
further  proceedings,  new  trial,  or  the  like.  A  judgment  of 
the  supreme  court  afiSrming  the  judgment  below  is  final: 
Mulfo^d  V.  Estudillo,  32  Cal.  131.  But  not  on  an  incidental 
matter  collateral  to  the  suit. 
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14.  A  judgment  by  default  is  a  final  judgment;  and  as  to 
the  right  of  appeal  tbere  is  no  distinction  between  judg- 
ments by  default  and  those  after  issue  joined  and  a  trial: 
Steoetis  V.  Ro88y  1  Cal.  94;  Burt  v.  Scrantom,  Id.  416;  F&>f)k 
V.  Woodlief,  2  Gal.  241;  Halleck  v.  Jaudin,  34  Cal.  167;  Ed- 
man  V.  Sigourney,  11  Met.  436;  Ball  v.  Burke,  11  Gush.  80; 
Henderson  v.  Gibson,  19  Md.  234.  If  the  complaint  exhibits 
no  cause  of  action  a  judgment  by  default  will  be  reversed: 
Abbe  V.  3Iarr,  14  Gal.  210;  Choynske  v.  Cohen,  39  Id.  502. 
But  the  default  confesses  all  the  material  facts  in  the  com- 
plaint: Bowe  V.  Table  M.  etc.  Co.,  10  Id.  444.  In  New  York 
the  practice  differs,  and  an  appeal  does  not  lie  from  a  judg- 
ment by  default :  See  N.  Y.  Gode,  1877,  sec.  1294;  Flakt  v. 
Van  Wagmen,  54  N.  Y.  25;  MUlei'  v.  Tyler,  58  Id.  477;  Imuss 
V.  FurceU,  Id.  388.  So,  in  Nevada,  an  appeal  will  not  he 
from  a  judgment  by  default:  Paul  v.  Armstrong,  1  Nev.  82. 
Unless  irregularly  and  erroneously  entered:  Kidd  y.  lour 
Twenty,  3  Nev.  381. 

15.  Case  Stated. — An  appeal  lies  from  a  judgment  npon  an  agreed 
statement  of  facts,  on  an  audita  querela:  Hovey  y.  Grane^  10  Pick.  440;  Pot' 
her  V.  Framingham,  8  Met  260;  Furlong  v.  Leary^  8  Cush.  409;  WhiU  v. 
Clapp,  8  Allen  (Mass. )  283.  From  judgment  on  a  case  submitted  in  wiitisg 
for  trial,  without  the  intervention  of  a  jury,  if  no  exceptions  are  taken,  no 
appeal  lies:  Base  v.  Haverhill  Ins.  Co,,  10  Gray  (Mass.)  400. 

16.  Case  Submitted  Without  ActioD ^A  case  submitted  without  ac- 
tion under  section  1138  of  the  Gal.  Gode  G.  P.,  may  be  determined  and  judg- 
ment rendered  thereon  as  if  an  action  were  pending,  and  is  subject  to  appeal: 
Id.,  sec.  1140.  The  case,  the  submission,  and  a  copy  of  the  judgment,  coo- 
stituto  the  judgment  roll:  Id.,  sec.  1139. 

17.  Consent. — A  judgment  or  order  entered  by  consent  is  not  appealable: 
Meerlioh  v.  Sessions,  9  Gal.  277;  approved  in  BroOierton  v.  Hart,  11  Cai  4(6; 
MUU  V.  Brovm,  16  Pet.  525;  Sampson  v.  WelcJi,  24  How.  U.  S.  207;  Lanti^ 
V.  Moore,  1  Nev.  231;  Boyd  v.  Bigelow,  14  How.  Pr.  511;  Van  Wormer  v. 
Mayor  of  Albany,  18  Wend.  169;  O' Dougherty  v,  A IdrieJi,  5  Denio,  385.  Kc^ 
even  under  a  stipulation  to  that  effect:  Kelsey  v.  Forsyth,  21  How.  U.  S.  85; 
Jarvis  v.  Palmer,  1  Barb.  Ch.  379;  Perkins  v.  Famham,  10  How  Pr.  ISO- 
Mere  passiveness  or  silence  is  not  consent,  such  as  to  bar  an  appeal:  San  Fran- 
cisco V.  Certain  Real  Estate,  42  CaL  518.  A  stipulation  not  to  appeal  will  be 
enforced:  Toumsend  v.  Masterson  Stone  D.  Co.,  15  N.  Y.  587.  But  such 
agreement  must  be  based  on  some  consideration,  or  the  facts  must  estop  the 
party  from  exercising  the  right:  Ogdenshurg  <i:  L.  C.  R.  R.  Co.  v.  VermMt  S 
C.  R.  R.  Co.,  63  N.  Y.  176. 

18.  Costs. — A  judgment  for  plaintiff,  for  costs  only,  may  be  appealed 
from:  Meeker  v.  Harris,  23  CaL  285;  McDaniels  v.  Johnsoti,  36  Vt  687;  ^f- 
Oregor  v.  Comstock,  19  N.  Y.  581.     Cases  in  which  it  is  said  no  appeal  wiB 
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lie  upon  a  mere  question  of  costs,  as  being  in  the  discretion  of  the  court: 
Rogers  v.  Holly,  18  Wend.  350;  Eaatbum  v.  Kirk,  2  Johns.  Ch.  317;  Travis 
V.  IVcUers,  12  Johns.  500.  In  Massachusetts,  if  the  court  of  common  pleas 
disallowed  the  defendant's  motion  for  costs  upon  a  discontinuance  of  a  suit, 
an  appeal  would  lie:  OilbreCh  v.  Brown,  15  Mass.  178.  Where  judgment  was 
rendered  for  defendant  for  costs,  **  but  no  final  determination  of  the  rights 
of  the  parties  in  the  action/*  it  is  not  a  final  judgment,  and  no  appeal  will 
lie:  McAlpin  v.  Bennett,  21  Texas,  535;  Walmer  v.  Schulemberger,  23  Ind. 
454.  In  an  action  for  libel  the  plaintiff  recovered  a  verdict  for  one  hundred 
dollars.  The  plaintiif  filed  his  bill  of  costs  amounting  to  two  hundred  and 
seventy -eight  dollars,  and  had  judgment  for  verdict  and  costs.  Defendant 
moved  to  strike  the  cost-bill  from  the  files,  because  the  verdict  was  for  less 
than  three  hundred  dollars.  The  motion  was  denied.  On  appeal  from  the 
order  denying  the  motion,  held,  that  the  motion,  if  granted,  would  have 
effected  a  modification  of  the  judgment,  and  that  the  order  refusing  the  mo- 
tion could  only  be  reviewed  on  an  appeal  from  the  judgment:  Flitbacher  v. 
Kelly;  49  Cal.  116,  citing  Lasky  v.  Davis,  32  Id.  677. 

19.  Nonsuit. — An  appeal  lies  from  a  judgment  of  nonsuit,  but  an  appeal 
will  not  lie  from  a  judgment  after  a  new  trial  has  been  granted:  Kower  v. 
Gluck,  33  Cal.  401.  Or  from  judgment  of  nonsuit  entered  on  the  motion  of 
the  party:  ImUy  y.  Beard,  6  CaL  666;  SUeper  v.  Kelly,  22  CaL  456;  Van 
Wormer  v.  Mayor  of  Albany,  18  Wend.  169;  0*Do7igherty  v.  Aldrich,  5  Den. 
385.     No  motion  for  new  trial  is  necessary:  Cravens  v.  Dewey,  13  CaL  42. 

20.  Partition. — An  appeal  may  be  taken  from  such  interlocutory  judg- 
ment,  in  actions  for  partition,  as  determines  the  rights  and  interests  of  the 
respective  parties,  and  directs  partition  to  be  made:  Cal.  Code  C.  P.,  sec.  963. 
If  the  interlocutory  judgment  in  partition  adjudges  that  one  of  the  parties 
has  no  interest  in  the  property,  it  is  not  a  final  judgment  as  to  him,  from 
which  he  can  appeal:  Peck  v.  Vandenberg,  30  Cal.  11.  But  see  the  section  of 
the  code  cited,  supra.  In  Massachusetts,  the  judgment  accepting  the  report 
of  commissioners,  in  a  petition  for  partition,  is  not  appealable:  Pierce  v.  Oli- 
ver, 13  Mass.  211;  but  see  Rev.  Stat,  of  Mass.,  c.  103,  sec.  19.  In  Missouri, 
a  decree  that  partition  be  made  between  the  parties  is  interlocutory,  and  no 
appeal  will  lie:  MeMurty  v.  Glascock,  20  Mo.  432;  Stephens  v.  Hume,  25  Id. 
349. 

21.  Special  Proceedings. — A  judgment  finding  the  amount  due  on  a 
mortgage,  and  directing  a  sale  of  the  mortgaged  premises,  may  be  appealed 
from:  Swan's  Pr.  &  PL  238.  In  proceeding  to  condemn  land,  the  decision  of 
the  court  by  which  the  merits  of  the  matter  are  finally  determined  is  a  final 
judgment  in  a  special  proceeding,  from  which  an  appeal  can  be  taken,  and 
cannot  be  reviewed  on  writ  of  error:  Sacramento  P.  and  N.  /?.  R,  Co.  v. 
Harlan,  24  CaL  334;  San  Francisco  and  San  Jose  R,  R.  Co,  v.  Mdfioney,  29 
CaL  112.  A  judgment  of  the  supreme  court,  compelling  a  board  of  supervi- 
sors to  execute  and  deliver  to  the  Central  Pacific  K  R.  Co.  bonds  of  said  city 
and  county,  as  specified  in  the  act  of  April  22,  1863,  was  a  final  judgment: 
People  V.  Coon,  25  Cal.  635.  An  appeal  may  be  taken  from  a  judgment  ren- 
dered by  a  district  judge  at  chambers  in  an  action  of  mandamus,  certiorari, 
or  q\to  warranto,  or  in  a  special  proceeding  to  try  the  validity  of  a  cori)ora- 
tion  election:  Brewster  v.  Hartley,  37  Id.  15. 
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22.  Void  Judgment.  —An  appeal  may  be  taken  from  a  void  judgment*. 
Hastings  v.  Burning  Moscow  Co,,  2  Nev.  93;  Oarmly  v.  Mcintosh,  22  BaHx. 
271;  Commonwealth  v.  O'Neill  6  Gray,  343;  compare  Malone  v.  Clark,  2  Hill, 
657;  Randall  v.  HaU,  Hill  &  D.  Supp.  239;  Edtrards  v.  i?ti««e//,  21  Wend.  63; 
Striker  v.  ifoW,  6  Wend.  465;  Fairbanks  v.  Corbie*,  1  Abb.  Pr.  150.  One  ii 
not  bound  to  appeal  from  a  void  order  or  judgment,  but  may  resist  it  and 
assert  its  invalidity  at  all  times:  Kamp  v.  Kamp,  59  N.  Y.  212. 

APPEALABLE  DECREES. 

23.  To  aatborize  an  appeal,  the  decree  must  be  final  on 
all  matters  within  the  pleadings,  so  that  the  affirmance  of 
the  decree  will  end  the  suit:  6  How.  U.  S-  206,  209;  Craig- 
Jiead  V.  IVilson,  18  How.  U.  S.  199.  A  decree  providing  for 
the  subsequent  collection  of  money,  sale  of  stock,  and  pay- 
ment in  accordance  with  the  decree,  is  still  a  final  decree: 
Neall  y.  Hill,  16  Cal.  145.  A  decree  is  final  if  it  decides 
the  ownership  of  the  property  in  suit,  and  directs  its  imme- 
diate transfer,  though  accoants  remain  to  be  taken  between 
the  parties:  Thompson  v.  Dean,  7  "Wall.  U.  S.  342;  see  For- 
gay  v.  Conrad,  6  How.  U.  S.  201. 

24.  A  decree  adjudging  that  the  defendant  pay  a  certain 
sum  into  court,  or  in  default  thereof  that  a  receiyer  be  ap- 
pointed, is  a  final  decree:  Wabash  and  Erie  Canal  v.  Beers^ 
1  Black,  U.  S.  54;  Heroy  v.  Oibson,  10  Bosw.  591;  Bailey  v. 
Lane,  15  Abb.  Pr.  373.  A  decree  of  the  district  court  in 
admiralty,  refusing  to  order  the  sale  of  a  vessel  as  petitioned 
by  one  of  two  part  owners,  is  a  final  decree :  Davis  v.  Tht 
Seneca,  Gilp.  U.  S.  34.  The  decrees  in  the  district  court, 
on  California  land  surveys,  under  the  acts  of  congress,  are 
final:  VnUed  Stales  v.  Billing,  2  Wall.  U.  8.  444;  The  Ibssal 
case,  Id.  649. 

25.  Divorce. — From  a  decree  rendered  in  a  suit  for  divoroe  an  appeal  lies: 

Conant  v.  Conani,  10  Cal.  249. 

26.  Foreclosure. — ^A  decree  for  the  foreclosure  and  sale  of  mortgaged 

premises  is  a  final  decree  before  the  return  and  confirmation:  Whiting  v.  Sa»i 
qfthe  U,  S.,  13  Pet.  U.  S.  6;  Bronson  v.  Railroad  Co,,  2  Black.  U.  &  524; 
Ray  V.  Law,  3  Oanch  U.  S.  179;  Railroad  Co.  v.  Smtter,  2  Wall.  U.  a  440; 
Tripp  V.  Cook,  26  Wend.  143.  An  appeal  will  lie  from  a  confirmation  of  a 
sale  in  a  mortgage  case:  Hey  v.  Schoolty,  7  Ohio,  373;  KenCs  AdminW  ▼.  Fos- 
ter, 16  Ohio,  274.  A  decree  in  a  suit  to  enjoin  trustees  from  selling,  dissolF- 
ing  an  injunction  before  granted,  and  onlering  that  they  shall  sell  and  brin^ 
the  proceeds  into  court  to  abide  furtlier  orders,  is  a  final  decree,  from  which 
an  appeal  lies,  within  the  meaning  of  the  act  of  1803:  Railroad  Co.  v.  Brad- 
leys,  7  Wall  U.  S.  675. 
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NON-APPEALABLE  DECREES. 

27.  In  chancery,  a  decree  is  interlocutory  Avbenever  an 
inquiry  as  to  matter  of  law  or  fact  is  directed  preparatory 
to  a  final  decision.  But  when  a  decree  finally  decides  and 
disposes  of  the  whole  merits  of  the  cause,  it  is  a  final  de- 
cree: 7  Paige,  18;  Beehe  v.  Rimell,  19  How.  U.  S.  283.  A 
decree  ordering  a  reference  and  an  accounting,  and  reserv- 
ing all  other  matters  in  controversy,  is  not  final:  Id. ;  Craig- 
head V.  WiUon,  18  How.  U.  S.  199;  Dowa  v.  Congden,  28 
N.  T.  122. 

28.  A  general  decree,  before  the  funds  are  collected,  that 
they  shall  be  distributed  among  certain  parties,  and  ap- 
pointing a  master  to  state  an  account,  is  not  a  final  decree : 
Ogilvie  v.  Knox  Ins.  Co.,  2  Black,  539.  A  decree  of  the 
supreme  court,  simply  reversing  the  decree  made  by  an  in- 
ferior court,  and  remitting  the  cause  for  further  proceedings, 
is  not  final:  10  Wheat.  502;  11  Id.  429;  7  How.  U.  S.  650; 
13  Id.  11;  18  Id.  199;  Harvey  v.  Richards,  2  Gall.  U.  S.  216; 
Pepper  v.  Dunlap,  5  How.  U.  S.  51;  Harwiston  v.  Stanthrop, 
2  Wall.  U.  S.  106;  Winn  v.  Jackson,  12  Wheat.  U.  S.  135; 
Coming  v.  Troy  Iron  and  Nail  Factory,  15  How.  TJ.  S.  451; 
Griffin  v.  Orman,  9  Fla.  22;  Owens  v.  Love,  Id.  325.  Where 
restitution,  with  costs  and  damages,  have  not  been  assessed, 
the  decree  is  not  final:  I  he  Palmyra,  10  Wheat.  502;  dis- 
tinguishing Ray  V.  Laiv,  3  Cranch  U.  S.  179;  Chase  v.  Vas- 
qnez,  22  Wheat.  429.  A  decree,  that  a  sum  of  money  is  due, 
but  leaving  the  amount  dependent  upon  other  claims,  is  not 
final:  Montgomery  v.  Anderson,  21  How.  U.  S.  386.  Where 
the  decree  of  the  district  court  was  not  final,  the  circuit 
court  to  which  the  cause  was  taken  by  appeal  had  no  power 
to  act  upon  the  case,  nor  could  it  consent  to  an  amendment 
of  the  record  by  the  insertion  of  a  final  decree  by  agreement 
of  counsel,  nor  can  this  court  consent  to  such  an  amend- 
ment: Moi'decai  v.  Lindsay,  19  How.  U.  8.  199. 

29.  A  supplemental  decree  of  sale  is  but  a  decree  in  exe- 
cution of  the  original  decree,  and  not  final :  Carr  v.  Eoode, 
13  Pet.  U.  S.  460.  Nor  is  a  subsequent  decree  of  posses- 
sion, to  put  buyer  in  possession  of  property  sold:  Callan  v. 
31ay,  2  Black,  U.  S.  541.  A  decree  dismissing  a  cross-bill 
alone  is  not  final:  Ayres  v.  Carver,  17  How.  U.  S.  591. 
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APPEALABLE  0BDEB3. 

30.  There  are  certain  orders  which  by  the  statute  are 
made  appealable,  while  others  can  only  be  reviewed  upon 
an  appeal  from  the  judgment.  The  appealable  orders  are 
enumerated  in  the  California  Code  C.  P.,  sec.  939,  subd.  3, 
and  sec.  963,  subd.  2;  see  ante,  par.  11;  N.  Y.  Code,  sec. 
1347.  Intermediate  orders,  which  are  not  appealable,  may 
be  reviewed,  if  excepted  to,  upon  appeal  from  the  judgment: 
Ilibberd  v.  Smith,  39  Cal.  145;  Agard  v.  Valencia,  Id.  292. 
An  order  made  by  the  court,  on  a  motion,  is  a  final  adjudi- 
cation upon  the  subject-matter,  unless  appealed  from  within 
the  statutory  time:  KiUredge  v.  Stevens,  23  Cal.  283.  So,  an 
order  or  judgment  upon  an  award,  when  such  order  or  judg- 
ment is  founded  upon  matter  of  law  apparent  on  the  record, 
may  be  appealed  from:  Skeels  v.  Chichering,  7  Met.  316; 
Ward  V.  American  Bank,  Id.  486.  Any  judgment,  order,  or 
decree,  which  puts  an  end  to  the  proceedings,  may  be  ap- 
pealed from;  as  an  order  of  the  county  court  dismissing  an 
appeal:  2k>eler  v.  McDonald,  23  Cal.  136. 

The  following  are  orders  involving  a  substantial  rights 
and  which  are  appealable  in  the  states  where  the  decisions 
were  made. 

31.  Amendment. — An  order  anthorizing  the  insertion  in  a  complunt  of 

an  entirely  different  cause  of  action  involves  a  substantial  right,  and  is  ap- 
pealable: Sheldon  v.  Adams,  41  Barb.  54;  18  Abb.  Pr.  405.  In  New  York, 
an  appeal  wiU  not  lie  from  an  order  granting  or  refusing  an  amendment: 
N.  Y,  Ice  Co.  V.  N,  W.  Ins.  Co.,  23  N.  Y.  357;  21  How.  Pr.  296;  AudtOm^^ 
Excelsior  Im.  Co.,  27  N.  Y.  216;  Bennard  v.  Spring,  42  Barb.  470;  Thompson 
V.  Kessel,  30  N.  Y.  383;  McCarty  v.  Edwards,  24  How.  Pr.  236;  Mitchdl  v. 
Van  Buren,  27  N.  Y.  300;  Walsh  v.  Walsh  Ins.  Co.,  32  N.  Y.  427.  Or  im- 
posing  terms  on  granting  an  amendment:  Schermerhom  v.  Wood,  30  How.  Yr. 
316;  Sli^tts  V.  Selden,  7  Wall.  U.  S.  416.  Or  modifying  judgment  after  actual 
entry:  ButUr  v.  Niles,  28  How.  Pr.  181;  but  see  Bryan  v.  Berry,  8  CaL  130^ 
and  Code  G.  P.,  sec.  939. 

32.  Attachment. — From  an  order  dissolving  or  refusing  to  dissolve  an  at- 
tachment, an  appeal  will  now  lie:  CaL  Code  C.  P.,  sec.  939;  changing  the 

practice  as  reported  in  Alexander  v.  Fritts,  24  CaL  447;  Hotpelly.  KingAunf, 
15  Wis.  272.  A  judgment  giving  priority  to  one  creditor  over  another,  as  to 
attached  funds  of  a  debtor,  but  not  distributing  or  giving  any  other  relief  to 
the  parties,  is  not  a  final  order:  Hanson  v.  Bowyer,  4  Met.  (Ky.)  108. 

33.  Bm  of  Particnlars — An  order  directing  a  bill  of  particulars,  as  re- 
gards extent  to  which  they  arc  to  be  furnished,  is  appealable:  Masonx.  Hing, 

10  Bosw.  598.     But  refusal  to  allow  aerviue  of  such  bill  of  particulars  after 
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time  expired  is  discretionary,  and  not  appealable:  Ooings  y»  PaUerij  1  Daly, 
168. 

34.  Contempt. — ^A  commitment  for  contempt  for  refusing  to  obey  an  un- 
lawful order  of  court  can  be  reviewed  and  set  aside  by  a  superior  court:  Ex 
parte  Rowe,  7  Cal.  175.  An  appeal  will  lie:  Ware-v,  Hohinaoriy  9  Id.  107.  In 
a  later  case  it  was  held  that  an  appeal  may  be  taken  from  a  judgment  for 
contempt,  where  the  fine  imposed  is  for  three  hundred  dollars,  and  the  court 
below  has  exceeded  its  jurisdiction;  the  question  of  jurisdiction  being  always 
open  for  review,  and  that  where  all  the  facts  do  not  appear  of  record,  and 
would  not  be  brought  up  on  certiorari^  appeal  upon  a  statement  is  the  proper 
remedy:  People  v.  0*Neillf  47  Cal.  109.  But  the  point  was  not  decided, 
whether  a  judgment  for  contempt  rendered  by  a  court  having  junsdiction  to 
render  it,  may  be  reviewed  for  mere  error:  See  Aram  v.  ShaUehberger,  42  Id. 
275;  Pease  v.  King,  9  How.  Pr.  97. 

35.  Decree,  Setting  Aaide. — An  appeal  Ues  from  an  order  setting  aside 
a  decree  in  equity,  and  granting  a  rehearing:  Riddle  v.  Bakery  13  Cal.  295; 
Michigan  Ins.  Co,  v.  Whittimoref  12  Mich.  311.  In  Pennsylvania,  an  order 
founded  on  a  previous  decree  to  pay  money  cannot  be  appealed  from:  Chew's 
Appeal,  3  Grant  (Penn.)  294. 

36.  DiamiBaal  of  Action. — ^An  order  dismissing  an  action  after  issue 
joined  is  appealable:  Purple  v.  Clark,  6  Pick.  206.  Or  from  a  judgment,  upon 
a  plea  of  abatement:  Browning  v.  Bancroft,  5  Met.  88;  Morey  v.  Whittenton 
Mills,  8  Cush.  374.  But  it  does  lie  where  dismissal  was  on  matters  of  law 
apparent  on  the  record:  Hovey  v.  Crane,  10  Pick.  440;  Bowler  v.  Palmer,  2 
Gray,  553.  If  an  action  is  improperly  dismissed  by  the  plaintiff,  the  defend- 
ant's remedy  is  by  appeal  iroxa  the  judgment,  and  not  by  motion  to  set  it 
aside:  Higgins  v.  Mahoney,  50  Cal.  444. 

37.  ForecloBure. — In  Wisconsin,  an  order  that  an  action  for  the  foreclo- 
sure of  a  mortgage  should  be  referred  for  the  purpose  of  taking  testimony, 
involves  the  merits  of  the  action,  and  may  be  appealed  from:  Oatman  v. 
Bond,  15  Wis.  20. 

38.  Injunction. — An  appeal  may  be  taken  from  an  order  granting  or  dis- 
solving, or  refusing  to  grantor  dissolve,  an  injunction:  Cal.  Code  C.  P.,  sec. 
939.  An  appeal  from  an  interlocutory  order  granting  a  temporary  injunction 
will  not  be  sustained  when  such  order  was  superseded  by  a  final  decree  be- 
fore appeal  taken:  Easterbrook  v.  Upton,  1  Nev.  398.  So,  it  seems  a  decree 
for  an  injunction  in  a  patent  case,  and  a  reference  to  a  master  to  take  an  ac- 
count of  profits,  is  not  final:  Bernard  v.  Gibson,  7  How.  U.  S.  650;  distin- 
guishing Forgay  v.  Conrad,  6  Id.  201.  So,  a  decree  merely  dissolving  an  in- 
junction, without  dismissing  the  bill,  is  not  final:  McCollum  v.  Eager,  2  How. 
U.  S.  61;  Young  v.  Grundy,  6  Cranch  U.  S.  61;  HiHaH  v.  Ballou,  9  Pet.  U. 
S.  156;  Gibbons  v.  Ogden,  6  Wheat.  U.  S.  448;  Broum  v.  Swann,  9  Pet.  U. 
S.  1.  A  decree  of  the  highest  court  of  a  state,  affirming  the  decretal  order 
of  a  state  court  refusing  to  dissolve  an  injunction  granted  on  the  filing  of  the 
billf  is  not  a  final  decree  within  the  meaning  of  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  from  which  an  appeal  lies  to  the  supreme  court  of 
the  United  States:  Gibbons  v.  Ogden,  6  Wheat.  U.  S.  448. 

39.  Judgment,  Entry  ol — ^An  order  allowing  a  motion  for  the  signing 
of  a  judgment  nujicpro  tunc,  improperly  allowed,  is  appealable:  Fairehild  v. 
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Dean,  15  Wis.  206.  Orders  setting  aside  or  refusing  to  set  aside  judgments 
or  sales  under  them  are,  in  Wisconsin,  appealable:  Carney  v.  La  Cnume  R.  R, 
Co.,  Id.  503;  Jessup  v.  CUy  Bank  of  Racine,  Id.  604.  So  inNerada:  Ballard 
V.  Purcell,  1  Nev.  342;  Maynard  v.  Johnson,  2  Nev.  16.  In  New  York,  see 
Mortimer  v.  Nash,  17  Abb.  Pr.  229.  An  appeal  lies  from  an  order  of  the 
court  below  changing  the  judgment:  Bryan  v.  Berry,  8  Cal.  130;  CaL  CodeC. 
P.,  sec.  939,  subd.  3.  The  practice  in  New  York  seems  to  be  different:  See 
Butler  V.  NiUs,  28  How.  Pr.  181. 

40.  Judicial  Errors. — If,  in  acting  judicially,  the  court  commits  an 
error,  the  remedy  is  by  appeal,  and  not  by  mandamus :  People  r.  PraU,  28 
Cal.  166.  For  an  error  in  law  excepted  to,  an  appeal  lies  without  motion  for 
a  new  trial:  Rice  v.  Oashirie,  13  CaL  53;  CaL  Code  C.  P.,  sec.  956.  Where 
certain  evidence,  which  was  essential  to  sustain  a  party's  defense,  was 
erroneously  excluded,  although  no  evidence  whatever  on  another  point  like- 
wise essential  to  his  defense,  but  not  available  for  that  purpose  in  the 
absence  of  said  excluded  evidence,  such  error  is  prejudicial,  and  ground  for 
reversal  on  appeal  of  a  judgment  rendered  against  him:  JoUey  v.  Fota,  34 
Cal.  321. 

41.  New  TriaL — An  appeal  may  be  taken  from  an  order  granting  or  re- 
fusing a  new  trial:  Cal.  Code  C.  P.  sec.  939;  N.  Y.  Code,  sec.  1347;  KeUhum 
v.  Crippen,  31  CaL  365;  Adams  v.  Bush  (No.  1),  2  Abb.  Pr.  (N.  S.)  104.  But 
the  motion  must  have  been  prosecuted  before  the  district  court:  Cal.  Code  C. 
P.,  sec.  963;  Mahoney  v.  Wilson,  15  CaL  42;  Frank  v.  Doane,  Id.  303;  GretA 
V.  Doane,  Id.  304.  Such  an  appeal  brings  up  the  whole  record:  Hctnacom  v. 
Tower,  17  CaL  618;  Walden  v.  Murdoch,  23  Id.  640.  Without  such  ao 
appeal,  the  supreme  court  cannot  review  the  evidence,  to  determine  whether 
the  verdict  or  findings  are  sustained  by  it:  Green  v.  Butler,  26  Cal.  595;  ClaHt 
V.  Gridley,  49  Id.  105. 

42.  Receiver. — ^An  appeal  lies  from  an  order  refusing  to  appoint  are> 
ceiver,  in  proceedings  supplementary  to  execution  against  a  judgment- 
debtor:  Heroy  v.  Gibson,  10  Bosw.  691;  Bailey  v.  Lane,  15  Abb.  Pr.  373. 
An  order  setting  aside  or  opening  the  biddings  on  a  judicial  sale,  regular  in 
itself,  is  not  appeaUble:  Hazlelon  v.  Wakeman,  3  How.  Pr.  357;  WakemaH  t. 
Price,  3  Comst.  334;  Bi^falo  Sav.  BL  v.  Newton,  23  N.  Y.  160.  Or  an  order 
denying  a  stay  of  trial  in  one  cause  until  determination  of  another:  JavMS  t. 
Chalmers,  2  Sold.  209.  Or  refusal  to  adjourn  the  hearing  before  a  referee: 
Carpenter  v.  Haynes,  1  N.  Y.  Code  R.  414. 

43.  Reference. — Granting  reference  in  cases  not  properly  referable  is 
appealable:  7  Bosw.  678;  Harris  v.  Mead,  16  Abb.  Pr.  257;  Dickenson  v. 
Mitchell,  19  Id.  286.  Or  for  refusing  to  enter  decree  on  report  of  refoee: 
Ludlum  V.  Fourth  Dist,  Ct,  9  CaL  7. 

44.  Special  Orders  After  Judgment. — An  appeal  may  be  taken  from 
any  special  order  made  after  final  judgment:  CaL  Code  C.  P.,  sec.  963. 
Appeals  from  orders  after  judgment  are  allowed  to  correct  erroneous  pro- 
ceedings  subsequent  to  and  founded  on  a  good  judgment:  Howard  v.  Rieh- 
ards,  2  Nev.  128.  In  Massachusetts,  an  appeal  lies  from  the  decision  of  a 
court  of  common  pleas,  arresting  judgment  in  a  civil  action:  Bemis  v.  Fuxon, 
2  Mass.  141.  An  order  made  by  judge  at  chambers,  setting  aside  an  execu- 
tion, and  perpetually  staying  the  enforcement  of  the  same:  Bond  v.  Paeheeo, 
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30  Cal.  530.  Or  from  an  order  refasing  the  issuance  of  an  execution,  on  the 
grounds  of  a  counter  judgment  without  opposition,  to  test  the  right  to  have 
the  application  granted:  Belts  v.  QarVy  26  N.  Y.  383;  Horton  v.  MilUr,  44 
Fenn.  256;  see  Shuman  v.  Strauss,  52  N.  Y.  404.  Or  an  order  refusing  to 
quash  an  execution:  Gilman  v.  Contra  Costa  Co.,  8  CaL  52;  Cooler/  v. 
Gregory,  16  Wis.  303.  But  not  from  an  order  that  execution  issue:  Mount  v. 
Mitchell,  31  N.  Y.  356.  An  appeal  lies  from  a  judgment  on  a  rule  of  court, 
dismissing  an  opposition  to  an  order  of  seizure  and  sale:  Htft  v.  KeUy,  17  La. 
An.  144.  The  act  of  the  district  judge  in  granting  an  order  of  seizure  and 
sale,  is  a  judicial  act,  from  which  an  appeal  will  lie:  Commissioners  v.  Marks, 
16  Id.  112.  Or  an  order  denying  attachment  against  party  refusing  to  be 
examined  in  supplementary  proceedings:  Holstein  v.  Jiice,  24  How.  Pr.  135. 
An  order  denying  a  motion  to  dismiss  a  motion  for  new  trial,  may  be  appealed 
from,  and  cannot  be  considered  upon  an  appeal  from  an  order  granting  a  new 
trial  under  the  motion  sought  to  be  dismissed :  Macy  v.  Davilla,  48  Cal.  646. 

45.  Striking  Ont. — ^An  order  striking  out  from  the  answer  matter  con- 
stituting a  good  defense,  and  is  reviewable  on  appeal  from  the  final  judg- 
ment: Bapalee  v.  Stevjart,  27  N.  Y.  310. 

46.  Snpplexnental  Complaint. — ^An  order  allowing  supplemental  com- 
plaint to  be  made  may  be  appealed  from:  19  Abb.  Pr.  293.  Under  the  stat- 
ute of  Minnesota,  an  appeal  lies  from  a  decision  of  referees  appointed  to 
assess  damages  for  the  occupation  of  complainant's  land:  Paddox  v.  St, 
Croix  Corporaivon,  8  Minn.  277;  Ames  v.  Mississippi  etc.  Co.,  Id.  467.  Or 
from  the  decision  of  the  County  Commissioners,  in  a  controversy  about  a 
ferry:  Carothers  v.  Wheeler,  1  Oregon,  194. 

47.  Suspending  Attorney. — An  order  by  a  district  court,  suspending  or 
removing  an  attorney,  is  appealable:  Cal.  Code  C.  P.  sec.  287,  subd.  5. 

The  following  are  non-appealable  orders  in  the  States 
where  the  decisions  were  rendered. 

48.  Piscretion  of  Court. — An  order  or  matter  resting  in  the  discretion 
of  the  court,  or  a  question  of  pure  practice,  does  not  involve  the  merits,  and 
is  not  appealable:  Jorgetisen  v.  Boehmtr,  9  Minn.  181;  Vincent  v.  Wellington^ 
18  Wis.  159;  Cushman  v.  Brundett,  50  N.  Y.  296;  WhiU  v.  Coulter,  59  Id.  629. 
Ab  an  order  granting  or  refusing  a  favor:  1  Comst.  43;  2  £.  D.  Smith,  223. 
But  the  refusal  to  exercise  discretion  on  the  ground  of  want  of  power,  is  error 
of  law,  and  a  ground  of  appeal:  Tilton  v.  Beeeher,  59  N.  Y.  176;  Equitable  L. 
Ins.  Co.  V.  Stevens,  63  Id.  841;  Morris  v.  Wheeler,  45  Id.  708;  14  East,  395. 
Or  a  palpable  abuse  of  discretion:  Piatt  v.  Kelly,  16  Abb.  Pr.  188;  Fredericks 
V.  Taylor,  62  N.  Y.  596;  S.  C,  14  Abb.  Pr.  N.  S.  77.  Or  mistake:  Fields  v. 
Afoul,  15  Abb.  Pr.  6.  Or  an  order  in  statutory  proceedings,  where  limits 
imposed  by  legislature  on  exercise  of  discretion  are  exceeded:  De  Livingston's 
PetUion,  WS.Y.  555. 

49.  Discretionary  Orders — Parties. — An  appeal  will  not  lie  from  the 
refusal  of  the  court  to  permit  a  party  to  be  made  co-defendant:  Roberts  v. 
Patlan,  18  Mo.  485.  Or  from  an  order  making  a  new  party  defendant:  Beck 
V.  San  Francisco,  4  Cal.  375.  Or  an  order  denying  a  motion  for  leave  to  in- 
tervene: Wenborn  v.  Boston,  23  Cal.  321;  Scheldt  v.  Sturgis,  10  Bosw.  606.  A 
motion  to  renew  an  action,  made  with  notice  to  the  surviving  defendant  only, 
and  denied,  cannot  be  appealed  from:  Union  Bank  v.  Mott,  27  N.Y.  633. 
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50.  DlBcretionary  Orders — ^Transfer. — An  appeal  lies  from  an  order 
refusing  to  transfer  a  cause  from  a  state  court  to  a  federal  court,  because  of 
alienage  of  defendant:  Hopper  v.  Kalkman,  17  Cal.  517;  Brook*  y.  Calder- 
wood,  19  Id.  124. 

51.  DiBcretionary  Orders — Practice. — No  appeal  lies  from  an  order 
regulating  a  mode  of  proceeding,  and  within  the  judicial  discretion:  MeCoun 
V.  K.  Y,  G,  A  U,  R,  R,  Co,,  60  N.  Y.  176;  AHhur  v.  Oriswold,  60  Id.  143. 
So  of  an  order  or  decision  as  to  right  to  begin  or  close  case:  Fry  v.  BaateU, 
28  N.Y.  324.  Or  an  order  suspending  trial  to  bring  in  further  evidence: 
Phelps  y.  Wardf  10  Bosw.  617.  Or  an  order  staying  proceedings  until  further 
direction  of  the  court:  Rhodes  v.  Craig,  21  Cal.  419.  From  an  order  restor- 
ing the  cause  to  the  calendar  for  trial:  Dvmich  v.  Deringer,  32  Cal.  48Sw 
From  an  order  of  court  refusing  to  set  aside  a  former  order:  Oates  v.  Walker, 
35  Cal.  289;  Hastings  \,  Cunningham,  35  Id.  549;  Culver  v,  HoUisier,  17  Abb. 
Pr.  405.  When  two  orders  are  made,  the  latter  affirming  the  former,  appeal 
must  be  made  from  the  latter:  Horn  v.  Volcano  Water  Co.,  18  CaL  141.  The 
party  cannot  faU  back,  and  seek  to  reverse  the  order,  by  a  direct  appeal:  Id. 
No  appeal  lies  from  an  order  of  court  refusing  to  set  aside  an  interlocutory 
judgment:  Stearns  v.  Marvin,  3  Cal.  376.  Or  an  order  granting  leave  to 
renew  a  motion:  Smith  v.  Spaulding,  30  How.  Pr.  339.  Or  an  order  refusiog 
to  dismiss  a  cause  for  want  of  prosecution  is  not  appealable:  Waldo  v.  Bict,  IS 
Wis.  404;  Lamphear  v.  Lamprey,  4  Mass.  107.  But  the  dismissal  of  an  action 
is  final:  Tappan  v.  Bruen,  5  Mass.  193;  Wood  v.  Ross,  11  Id.  275.  Or  u 
order  refusing  to  substitute  assignee  penc^n^e  lite  as  party:  Packard  v.  Wood, 
17  Abb.  Pr.  318.  Or  striking  out  cause  from  general  term  calendar:  Cottsx, 
Smith,  31  How.  Pr.  146.  Or  an  order  refusing  a  continuance:  Haratdhj/r. 
Horton,  46  CaL  546. 

52.  Interlocutory  Orders. — An  order  which  does  not  determine  the 
controversy,  but  leaves  it  to  proceed,  is  not  appealable:  IlUus  v.  N,  F.  caU 
N,  H,  R.R,  Co.,  3  Kern,  597;  Kanouse  v.  Martin,  6  How.  Pr.  240;  Duaaey. 
Northern  R.  R.  Co. ,  3  Comst.  545.  An  appeal  will  not  lie  from  an  interloca- 
tory  order,  except  in  cases  provided  by  statute:  People  v.  Thurston,  5  CaL  517; 
Juan  v.  Ingoldsby,  6  CaL  439;  De  Barry  v.  Lambert,  10  Id.  603;  BaJxr  v. 
Baker,  10  Id.  527;  Harris  v.  Clark,  4  How.  Pr.  78;  Cruger  v.  Dougkas,  2 
Comst.  571;  Chittenden  v.  Missionary  Society,  8  How.  Pr.  327;  Svoarthoui  t. 
Curtis,  4  Comst.  415.  Or  an  order  denying  a  rehearing  of  a  decree  of  this 
nature:  King  v.  Merchants^  Exchange  Co.,  1  Seld.  547. 

53.  Interlocutory  Orders. — ^An  appeal  does  not  lie  from  an  order  for 
judgment  on  a  frivolous  answer:  Dunham  v.  Nicholson,  4  How.  Pr.  140;  we 
also  Wilkin  v.  Raplee,  52  N.  Y.  248.  Or  an  order  striking  out  scandalous 
matter:  Opdyke  v.  Marble,  18  Abb.  Pr.  375.  Or  striking  out  an  answer  ai 
sham  or  irrelevant:  Briggs  v.  Bergen,  23  N.  Y.  162;  Hanover  F.  Ins.  Co.  v. 
TomUnson,  58  Id.  651;  Tabor  v.  Gardner,  41  Id.  232.  Or  an  order  for  judg- 
ment on  partial  demurrer:  Paddock  v.  Springfield  ^i  and  Mar.  Ins.  Co.,  2 
Rem,  591.  Or  an  order  overruling  a  demurrer:  Bennett  v.  Nichols,  12  Mich. 
22;  Ford  v.  David,  13  How.  Pr.  193;  Rutherford  v.  Fisher,  4  DalL  U.  &  22. 
Or  an  order  sustaining  a  demurrer:  4  DalL  22,  160;  Miners*  Bank  v.  United 
States,  5  How.  U.  S.  215;  Blakely  v.  Fish,  Hempst.  11.  In  Minnesota,  under 
the  statute  of  1861,  an  appeal  is  allowed  from  any  order  made  upon  a  demuT' 
rer:  St.  Paul  Division  v.  Brown,  9  Minn.  151.     So  in  Massachusetts*  for  the 
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caase  that  the  declaration  does  not  state  a  legal  cause  of  action:  Amherst  R, 
H.  Co.  Y.  WaUon,  4  Gray,  61.  An  appeal  in  a  criminal  case  may  be  taken 
from  an  order  allowing  a  demurrer,  though  final  judgment  be  not  entered: 
People  Y.  Logan,  1  NeY.  110.  An  appeal  does  not  lie  from  an  order  entering 
a  default:  Riehetaan  y.  Compton,  23  Cal.  650.  An  order  dismissing  an  action 
as  to  one  party,  made  before  judgment:  Dimick  v.  Deringer,  32  Id.  492.  An 
order  dismissing  a  cross-complaint  on  demurrer  to  the  same:  £>anielsY,  Lana- 
daie,  3S  Id.  567.  An  order  made  before  judgment  staying  all  proceedings 
nntil  further  order:  Rhodes  y.  Craig,  21  Id.  419. 

54.  Interlocutory  Orders — Costs. — An  appeal  does  not  lie  from  an  order 
correcting  an  award  of  costs  on  certiorari :  People  y.  Robinson,  25  How.  Pr. 
345.  Or  awarding  costs  against  executor  refusing  to  refer:  Niblo  y.  Binsse, 
31  Id.  476.  Or  requiring  a  receiver  to  give  security  for  costs:  Bolles  y.  Dvff, 
17  Abb.  Pr.  448.  Or  from  an  order  made  on  a  motion  to  retax  costs.  The 
error  can  be  revised  only  on  an  appeal  from  the  judgment:  Laskey  v.  Davis, 
33  Cal.  677.  Or  an  order  allowing  costs  on  a  peremptory  mandamus:  People 
Y.  Albright,  14  Abb.  Pr.  305.  Or  an  order  made  on  motion  to  open  a  judicial 
sale  on  grounds  not  affecting  the  regularity  of  the  proceedings:  Kingsland  v. 
Barllett,  28  Barb.  480.  Or  an  order  for  an  extra  allowance  of  costs:  KrekeUr 
V.  Bitter,  62  N.  Y.  372. 

55.  Interlocutory  Orders — Evidence An  appeal  does  not  lie  from  a 

decision  that  a  deposition  is  or  is  not  regularly  taken :  Hix  y.  Fisher,  1  Wins. 
(N.  0.)  No.  2  (L.),  84.  Or  from  an  order  refusing  to  issue  a  commission  to 
take  testimony:  People  v.  StUlman,  7  CaL  117*  Or  an  order  striking  out  in- 
terrogatories attached  to  a  pleading:  Davenport  Co,  y.  Davenport,  15  Iowa,  6. 
Or  an  order  admitting  affidavits  on  motion:  Childs  v.  Fox,  18  Abb.  Pr.  112. 
Or  stopping  cross-examination,  unless  in  case  of  manifest  abuse  or  injustice: 
OreiU  Western  Turnpike  Co,  v.  Loomis,  32  N.  Y.  127. 

56.  Interlocutory  Orders — New  Trial. — An  appeal  does  not  lie  from  an 
order  denying  motion  for  new  trial  on  ground  of  surprise:  Shelden  v.  DeL  and 
Hud,  Canal  Co,,  29  N.  Y.  634;  Bedell  v.  Chase,  34  N.  Y.  386;  Shuttleworth  v. 

Winter,  55  Id.  624;  WliUe  v.  Harvey,  23  Ind.  55.  Or  refusing  to  amend  an 
OE^er  allowing  time  to  move  for  a  new  trial:  Pendegast  v.  Knox,  32  Cal.  73; 
Quivey  v.  Oambert,  Id.  304.  Or  striking  out  or  refusing  to  strike  out  a  state- 
ment made  on  motion  for  a  new  trial:  Ketchum  v.  Crippen,  31  Cal.  365;  Oenella 
Y.  Relyea,  32  Cal.  159;  Pendegast  v.  Knox,  32  Id.  73;  Quivey  v.  Oambert,  Id.  304; 
but  see  Maey  v.  Davilla,  48  Id.  646.  Or  from  an  order  denying  a  motion  to 
certify  a  statement:  Oenella  v.  Relyea,  32  C^.  159.  Or  directing  such  state- 
ment to  be  settled:  Leffingwell  v.  Qriffing,  29  CaL  192.  Upon  a  bill  for  relief 
against  a  judgment  at  law,  a  decree  granting  a  new  trial  on  terms,  and  not 
dismissing  the  bill,  on  making  the  injunction  perpetual,  is  an  interlocutory 
order,  and  not  appealable:  Lea  v.  KeUy,  15  Pet.  U.  S.  213. 

57.  Interlocutory  Orders — Receiver — ^An  appeal  does  not  lie  from  an 
order  directing  a  receiver  to  distribute  the  funds  in  his  hands,  unless  it  is  the 
final  result  of  the  proceeding:  A  darns  v.  Woods,  21  CaL  165.  Or  as  to  ap- 
pointment or  substitution  of  receiver:  Siney  v.  I^,  Y.  ConsoL  Stage  Co.,  29 
How.  Pr.  481 ;  Janeway  v.  Oreen,  16  Abb.  Pr.  215.  Or  refusal  to  allow  re- 
ceiver to  commence  action:  Petition  of  Reeve,  34  N.  Y.  359.  * 

58.  Interlocutory  Orders — Reference. — ^An  appeal  does  not  lie  from  an 

order  granting  a  reference  in  referable  causes:    Welsh  v.  Darragh,  52  N.  Y. 
Xrxb,  Vol.  ni->90 
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590;  Kain  v.  Delano,  11  Abb.  Pr.  K  S.  29.  Or  the  findings  of  a  referee  in  a 
divorce  case:  Baker  v.  Baker,  10  Cal.  527.  Or  as  to  decisions  of  a  referee  in 
relation  to  alimony:  Forrest  v.  Forrest,  25  N.  Y.  501.  Or  directly  to  an  order 
overruling  exceptions  to  a  referee's  report:  Peck  v.  Curtis,  31  CaL  207.  Or 
an  order  vacating  an  order  of  reference:  Hastings  v.  Cunningham,  35  CaL  553. 

59.  Interlocutory  Orders — ^Vacating  Judgment. — ^An  appeal  lies  direct 
from  a  judgment,  but  not  from  an  order  refusing  to  set  it  aside:  Peralta  r. 
Castro,  16  CaL  511;  Fisher  v.  Hepburn,  48  N.  Y.  41;  Whit4i  v.  CouUer,  69  Id. 
629;  Maples  v.  Oeller,  1  Nev.  233;  Fort  v.  Bard,  1  Comst.  43;  Fasset  v.  Tall- 
madge,  15  Abb.  Pr.  206.  On  the  ground  of  irregularity:  Jones  v.  Derby,  16 
K.  Y.  242;  Sherman  v.  FeU,  2  Comst.  186;  IngersoU  v.  Bostwick,  22  N.  Y. 
425;  Lake  Ontario,  Auburn  and  JSf.  Y,  /?.  R.  Co,  v.  Marvin,  18  N.  Y.  585; 
McCormick  v.  PickeHng,  4  Comst.  276;  Catliin  v.  Billings,  16  N.  Y.  622;  Pen- 
dleton V.  Weed,  17  N.  Y.  72.  But  an  order  vacating  a  judgment  by  confes- 
sion, on  account  of  a  defect  in  the  statement,  was  held  appealable:  Belknap 
V.  Wa>ters,  1  Kern.  477.  Or  refusing  to  set  aside  an  execution  merely  voidable: 
Bank  qf  Oenessee  v.  Spencer,  18  N.  Y.  150. 

60.  Void  Order. — It  is  not  necessary  to  appeal  from  a  void  order  which 
can  have  no  operation  or  effect:  Killip  v.  Empire  Mill  Co.,  2  Nev.  34;  Kamp 
V.  Kamp,  59  N.  Y.  212. 

TIME  IN  WmOH  TO  APPEAL. 

61.  An  appeal  may  be  taken:  First.  From  a  final  jndg- 
ment  in  an  action  or  special  proceeding  commenced  in  the 
court  in  which  the  same  is  rendered,  within  one  year  after 
the  entry  of  judgment.  But  an  exception  to  the  decision 
or  verdict,  on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal  from  the  judg- 
ment;  unless  the  appeal  is  taken  in  sixty  days  after  the  ren- 
dition of  the  judgment:  Cal.  Code  C.  P.  sec.  939;  Waggeii- 
heim  v.  Hook,  25  Cal.  216;  Ch^ay  v.  Palmer,  28  Cal.  416; 
Ealleck  v.  Jaudin,  34  Cal.  167;  Bates  v.  Gage,  49  Id.  126. 
The  one  year  commences  to  run  from  the  time  the  judgment 
is  rendered  by  the  court,  and  not  from  the  time  it  is  entered 
in  the  judgment-book  by  the  clerk:  Gray  v.  Palmer,  28  Cal. 
416;  Peck  v.  Courtis,  31  Id.  207;  Genella  v.  Eelyea,  32  Cal. 
159;  Hall  v.  Beggs,  17  La.  An.  238.  From  the  time  it  is 
announced  by  the  court  and  entered  in  the  minutes:  Wether- 
lee  V.  Dunn,  36  Cal.  249;  Webster  v.  Cook,  38  Id.  424;  Mc 
Courtney  v.  Fortune,  42  Id.  387.  The  right  of  appeal  de- 
pends upon  the  rendition,  not  the  entry  of  judgment:  Cat 
St.  Pel.  Co.  V.  Patterson,  1  Nev.  151.  The  modification  of 
a  judgment  made  as  the  result  of  a  motion  for  new  trial  is, 
in  effect  the  rendition  of  a  new  judgment,  and  a  party 
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thereto  may  appeal  at  any  time  witliin  one  year  thereafter, 
from  the  jadgment:  Ma^m  v.  Haley,  45  Cal.  64.  The  pen- 
dency of  an  appeal  from  an  order  denying  a  motion  for 
new  trial  does  not,  however,  prolong  the  time  for  appealing 
from  the  judgment:  Bomheimer  v.  Baldwin,  42  Id.  27. 

62.  The  supreme  court  cannot  enlarge  the  time  fixed  by 
statute:  see  Cal.  Code  C.  P.  sec.  1054;  Botiah  v.  Hagen,  17 
Cal.  122;  1  Paige,  423;  5  Wend.  136;  Hump.  Tenn.  60; 
Dooling  v.  Moore,  20  Cal.  142;  Oimmy  v.  Doane,  22 
Cal.  635;  Gray  v.  Palmer,  28  Id.  416;  Peck  v.  Courtis, 
31  Id.  207;  Oenella  v.  Belyea,  32  Id.  159;  Wait  v.  Van 
Allen,  22  N.  T.  319.  In  Humphrey  v.  Charnbeilain,  1 
Kern,  274,  it  is  decided  tbat  that  power  cannot  be  exer- 
cised directly  or  indirectly,  either  by  amendment  or 
otherwise,  and  that  a  stay  of  proceedings  does  not  extend 
time  for  appeal:  Gallt  v.  Finch,  24  How.  Pr.  193;  Mon^  v. 
Morange,  26  How.  Pr.  247;  SalU  v.  BuOei^  27  How.  Pr.  133. 
It  appears  that,  in  New  York,  notice  of  the  order  should  in 
all  cases  be  given  before  the  time  for  appeal  commences  to 
run:  Code  1877,  sec.  1325.  On  appeal  from  the  judgment, 
the  time  runs  from  the  filing  of  the  judgment-roll:  Id. 
Such  notice  cannot  be  given  by  anticipation,  nor  till  judg- 
ment Las  been  perfected  by  filing  the  judgment-roll,  or  by 
entry  or  filing  of  the  order  in  a  special  proceeding  or  after 
judgment  rendered:  Fry  v.  Bennett,  16  How.  Pr.  385. 

63.  An  appeal  must  be  taken:  Second.  From  a  judgment 
rendered  on  an  appeal  from  an  inferior  court,  within  ninety 
days  after  the  entry  of  such  judgment:  Cal.  Code  C.  P.,  sec. 
939.  So,  from  a  judgment  of  a  county  court,  rendered  on 
appeal  from  a  justice's  court,  Dooling  v.  Moore,  20  Cal.  141, 
in  cases  of  law.  But  it  may  be  taken  on  the  same  day  that 
jadgment  is  entered:  Blydenburg  v.  Cotheal,  5  How.  Pr.  200; 
Jones  V.  Poi'ter,  6  How.  Pr.  286.  An  appeal  perfected  on 
the  same  day  of  the  filing  of  the  judgment-roll,  but  before 
the  hour  when  the  roll  was  filed,  is  nevertheless  regalar. 
The  law  does  not  regard  fractions  of  a  day,  except  to  pre- 
vent injustice:  3  Den.  263;  Blydenburg  y.  Cotheal,  4t  Coms. 
N-  T.  418.  But  where  any  steps  have  been  taken  in  good 
faith,  the  court  has  power  under  the  statute  to  allow  an 
amendment  nunc  pro  tunc  to  supply  the  defect:  Fry  v.  Be7i'- 
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Tiett,  7  Abb.  Pr.  352;  Home  v.  N.  Y.  CcjU.  B.  B.  Co.,  14 
How.  Pr.  430;  Slierman  v.  Wells,  Id.  522. 

64.  After  appealing  from  a  judgment  alone,  a  party  may 
appeal  from  an  order  refasing  a  new  trial  within  the  statute 
time:  Mamiou  v.  Pioche,  8  Cal.  522;  Carpentier  v.  WUHam- 
son,  25  Id.  154.  But  if  appeal  be  taken  in  the  same  notice 
from  both  the  final  judgment  and  the  order  refusing  a  new 
trial,  after  sixty  days  from  the  entry  of  the  order,  the  appeal 
from  the  order  will  be  dismissed:  Lower  y.  Knox,  10  Gal. 
480.  A  party  neglected  to  appeal  from  an  order  vacating  a 
judgment  in  his  favor,  but  nearly  a  year  after  it  was  made 
moved  to  set  it  aside,  and  appealed  from  the  order  denying 
that  motion :  Held,  that  the  appeal  would  not  lie,  as  it  would 
be  a  palpable  evasion  of  the  statute  limiting  the  time  for 
appeals  from  orders:  Von  Steemoyck  v.  MiUer,  18  Wis.  320. 
A  motion  to  set  aside  a  judgment  for  irregularity  does  not 
suspend  the  time  for  appealing:  Benouil  v.  Han^,  2  Sandf. 
641;  2  C.  E.  71. 

65.  Anappeal  maybe  taken.  Third.  From  an  order  granting 
or  refusing  a  new  trial;  from  an  order  granting  or  dissolving 
an  injunction;  from  an  order  refusing  to  grant  or  dissolve 
an  injunction;  from  an  order  dissolving  or  refusing  to  dis- 
solve an  attachment;  from  an  order  granting  or  refusing  to 
grant  a  change  of  the  place  of  trial;  from  any  special  order 
made  after  final  judgment;  and  from  an  interlocutory  judg- 
ment in  actions  for  partition  of  real  property,  within  sixty 
days  after  the  order  or  interlocutory  judgment  is  made  and 
entered  in  the  minutes  of  the  court,  or  filed  with  the  clerk: 
Oal.  Code  C.  P.,  sec.  939,  subd.  3.  So,  for  refusing  a  new 
trial:  Broum  v.  ToUes,  7  Cal.  398;  Totodyy.  EUis,  22 Id. 
651;  Waggetiheim  v.  Hook,  35  Id.  216.  So,  also,  for  refus- 
ing to  vacate  an  award  on  certain  grounds  specified  in  the 
motion:  FairchildY.  HcUeri,  38  Cal.  286;  after  the  order  ia 
made  and  entered  in  the  minutes  of  the  court:  Peck  v.  Van- 
dmburgh,  30  Id.  11;  Hihn  v.  Peck,  Id.  280;  Peck  v.  Couiiis, 
31  Id.  207. 

WHO  MAY  APP£AL. 

66.  Any  party  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  the  title  on  appeals:  Cal.  Code  C.  P.,  sec.  938. 
The  party  appealing  is  known  as  the  appellant,  and  the  ad- 
verse party  as  the  respondent:  Id.     "By  any  party"  is  to 
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be  TiDderstoody  any  person  who  is  a  party  to  tlie  action: 
Senter  v.  Bernaly  38  Cal.  640.  Nor  can  a  party  appeal  un- 
less he  is  aggrieved  by  the  decision — that  is,  if  he  has  no 
interest  prejudiced  thereby:  Id.;  Foster  v,  Pi^nce,  8  Abb. 
Pr.  407;  Idley  v.  Bowen,  11  Wend.  227;  Rddy.  Vavderhey- 
den,  5  Cow.  719;  Kelly  v.  Israel,  11  Paige,  147;  Hughes  v. 
Stichrmj,  13  Wend.  280;  FairbaTiks  v.  Corliea,  3E.  D.  Smith, 
582;  Peoples.  Wilson,  36  Cal.  127;  CaldmooodY.  Brooks,  28 
Id.  153.  A  party  who  recovered  judgment  and  assigned  it 
before  the  commencement  of  an  action  to  enjoin  the  collec- 
tion of  the  same,  cannot  be  heard:  Hohhs  v.  Duf,  43  Cal. 
486.  One  who  is  not  a  party  to  the  record  cannot  appeal 
from  an  order  granting  a  writ  of  assistance,  but  he  may 
move  to  vacate  the  writ  and  thus  get  on  the  record,  and  if 
Lis  motion  is  denied,  can  appeal  from  the  order  denying  it: 
People  V.  Orant,  45  Id.  97. 

67.  If  in  a  suit  against  a  party  alleged  to  be  the  owner  of 
real  estate,  and  against  the  real  estate,  to  recover  delinquent 
taxes,  judgment  is  rendered  in  favor  of  such  party,  and 
against  the  real  estate,  he  has  no  ground  for  appeal,  his  an- 
swer having  averred  that  he  did  not  own  the  real  estate  at 
the  time  it  was  assessed:  People y.  Wilson,  26  Cal.  127.  As 
to  who  is  the  party  aggrieved,  the  test  is  found  in  the  ques- 
tion, "Would  the  party  have  had  the  thing  if  the  erroneous 
judgment  had  not  been  given?" — if  yea,  then  he  is  the  party 
aggrieved :  Adams  v.  Woods,  8  Id.  306. 

68.  Every  party  whose  interest  in  the  subject-matter  of 
the  appeal  is  adverse,  or  will  be  affected  by  the  reversal  or 
modification  of  the  judgment  or  order  from  which  the  ap- 
peal has  been  taken,  is,  we  think,  an  ''adverse  party:" 
Senter  v.  Bemal,  38  Cal.  640;  Ely  v.  Frisbie,  17  Cal.  250; 
Cotes  V.  Carroll,  28  How.  Pr.  436.  A  subsequent  incum- 
brancer cannot  object  to  a  judgment  of  foreclosure  rendered 
against  the  mortgagor  and  himself,  unless  he  shows  that  he 
will  sustain  injury  from  it:  Mann  v.  Tliayer,  18  Wis.  479. 

€9.  Joint  Appeal. — All  parties  pleading  jointly,  may  join  in  appeal  from 
decision  on  their  pleading,  though  review  is  sought  on  a  point  available  to 
one  only:  Bank  of  Cooperstoum  v.  Corlies,  1  Abb.  Pr.  (N.  S.)  412.  Less 
than  all  the  defendants  in  a  joint  decree  cannot  appeal  without  a  sum- 
mons and  severance  in  tlie  court  below:  Mussina  v.  CavozoSy  20  How.  U.  S. 
280;  Smith  v.  Clark,  12  How.  U.  S.  21.  From  the  interlocutory  judgment 
npon  such  issue  appeals  may  be  taken  by  the  party  aggrieved,  without 
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making  any  persons  parties  to  the  appeal  except  anch  as  were  parties  to  the 
issue;  but  no  appeal  from  the  whole  of  the  final  judgment  can  be  made  effect- 
ual, unless  all  of  the  parties  to  it  are  made  parties  to  the  appeal,  either  as 
appellants  or  respondents;  for  such  a  judgment  cannot  be  reversed  without 
affecting  the  interest  of  all  who  are  parties  to  it:  SenUr  v.  Bemal,  38  CaL 
640. 

70.  Fartiefl  to  the  Record. — No  persons  but  those  who  are  parties  to 
the  record  can  be  permitted  to  be  heard  on  an  appeal:  Senter  v.  Bemal,  38 
Cal.  640;  Harrison  v.  Nixon,  9  Pet.  483;  Fish  v.  Joknwn,  16  La.  An.  29;  Re 
Bristol,  16  Abb.  Pr.  397;  28  Barb.  299.     Except  a  purchaser  at  a  judicial 
sale:  Delaplaine  v.  Latorence,  10  Paige,  602;  Bailey  y.  Maule^  7  Clark  &  Fin. 
121;  Mortimer  v.  Nash,  17  Abb.  Pr.  229.     A  subsequent  lien-holder  may  ap- 
peal from  a  direction  in  a  foreclosure  decree  ordering  the  sale  of  mortgaged 
property  for  gold  coin  only:  Miller  v.  Cherry,  2  Nev.  165.     A  defendant  who 
neither  answered  nor  appeared  at  any  stage  of  the  proceedings,  for  the  por- 
pose  of  oontesting  any  step  taken  against  him,  cannot  appeal:  12  Johns.  493; 
2  Cow.  31;  8  Wend.  219;  Murphy  v.  American  Ltfe  Ins,  and  Trust  Co,,  ^Ih 
Wend.  249.     Where  some  of  several  defendants  make  default  and  others 
answer,  the  defaulting  defendants  may  appeal:  Grmmeyy.  Doane,  22  CaL  635. 
A  party  in  whose  favor  a  decision  is  made,  if  injured  thereby,  may  appeal 
therefrom:  Parker  \,  Newland,  1  Hill,  87.     Third  persons  not  interested  in 
the  suit  should  not  be  made  parties  on  appeal:  Patten  v.  Powell,  16  La.  An. 
128.     So  in  equity:  TJiompion  v.  Cox,  8  Jones  L.  (N.  C. )  311.     That  the  ap- 
pellant has  no  interest  in  the  decree  from  which  he  appeals  cannot  be  allowed 
to  defeat  the  appeal:  Bicketson  v.  Compton,  23  Cal.  636. 

71.  Right  of  Appead.— The  fact  that  a  decree  sought  to  be  appealed 
from  has  been  executed  does  not  deprive  the  party  of  his  right  of  appeal:  Peer 
V.  Cookerow,  1  McCarter  (N.  J. )  361.  Notice  of  entry  of  judgment,  served  be- 
fore costs  are  finally  adjusted,  does  not  have  the  effect  to  limit  the  right  of 
appeal:  Champion  v.  Plymouth  Society,  42  Barb.  441.  The  right  of  appeal 
must  be  governed  by  the  laws  in  force  at  the  time  the  appeal  is  taken:  RamH- 
ton  V.  Kneeland,  1  Nev.  60.  The  fact  that  parties  to  an  action  were  citions 
of  different  states  does  not  authorize  an  appeal  to  the  supreme  court  of  the 
United  States  after  decision  by  the  supreme  court  of  the  state:  Id.  Kea- 
dence  out  of  the  state  for  several  years  is  no  ground  for  denying  the  right  to 
appeal:  Bicketson  v.  Compton,  23  Cal.  637.  Counsel  opposing  a  motion  to 
dismiss  an  action  for  want  of  prosecution,  by  stating  that  sooner  than  comply 
with  the  order  to  amend  previously  made,  they  would  allow  the  complaint  to 
be  dismissed,  and  present  the  case  on  appeal,  do  not  thereby  waive  the  right 
to  appeal:  Lahens  v.  Fielden,  15  Abb.  Pr.  177.  The  voluntary  acceptance  of 
costs  imposed  as  a  condition  to  granting  a  motion  for  new  trial,  is  not  a 
waiver  of  the  right  to  an  appeal:  Tyson  v.  Wells,  1  Cal.  378;  Champim  v. 
Plymouth  Society,  42  Barb.  441.  Where  all  the  defendants  will  not  join  in 
an  appeal,  the  appellant  must  summon  the  others  and  sever  from  them:  Perry 
v.  Block,  1  Mo.  484.  The  maker  of  a  promissory  note  can  bring  an  appeal 
from  a  judgment  against  himself  and  indorser  jointly:  Morgner  v.  Birkhead, 
34  Mis.  214.  A  married  woman,  assisted  and  authorized  by  her  husband  in 
bringing  the  suit,  must  join  him  on  the  appeal:  Beese  v.  Conyer*s,  16  La.  An. 
39. 

72.  Separate  Appeal. — Any  one  of  several  parties,  even  upon  the  same 
side,  may  appeal  without  the  concurrence  of  his  co-parties:  Mattison  v.  Jonfs, 


HOW  TAKEN.  407 

9  How.  Pr.  152;  Oiraud  v.  Beach,  4  E.  D.  Smith,  27;  overruling  FarreU  v. 
CfiUbins^  10  Barb.  348;  see,  also,  Peer  v.  Cooket'ow,  1  McCarter  (N.  J.)  361. 
Or  he  may  appeal  for  them  all,  but  cannot  afterwards  withdi'aw  his  appeal  as 
to  his  co-defendants:  Bonner  y.  Campbell,' 48  Penn.  St.  286.  In  cases  of 
maritime  tort  against  two  respondents,  if  they  do  not  assume  a  joint  defense, 
each  may  appeal  separate  from  the  other:  Thomas  y.  Lane,  2  Sumn.  1.  So 
in  equity:  Forgay  v.  Conrad,  6  How.  U.  S.  201.  Where  a  judgment  is  not 
appealed  from  by  one  party,  an  error  in  favor  of  the  other  cannot  be  corrected: 
Delassus  v.  Poslon^  19  Mo.  425. 

73.  Substituted  Party. — Upon  the  death  or  disability  of  a  party  pend- 
ing an  appeal,  his  representative  shall  be  substituted  in  the  suit,  by  sugges- 
tion in  writing  to  the  court  on  the  part  of  such  representative,  or  of  any 
party  on  the  record:  Rule  xiv.  Sup.  Ct.  of  CaL;  Beach  v.  Gregory,  2  Abb- 
Pr.  203;  MUler  v.  Ounn,  7  How.  Pr.  169;  Hastings  v.  McKinUy,  8  How.  Pr. 
175.  The  death  of  an  appellant,  after  argument  of  his  case  on  appeal,  does 
not  constitute  any  ground  for  delaying  a  decision,  or  departing  from  the 
ordinary  procedure,  except  as  to  the  entry  of  judgment,  which  should  be  of  a 
day  anterior  to  the  appellant's  death:  BUick  v.  Shaw,  20  Cal.  68.  The  rule  is 
different  if  the  death  occurs  previous  to  argument:  Id.  But  where  the  ap- 
pellate court,  not  aware  of  the  appellant's  death,  rendered  judgment  of 
affirmance,  upon  subsequent  suggestion  this  judgment  will  be  vacated,  and  a 
judgment  of  affirmance  rendered  as  of  a  day  previous  to  the  death,  nunc  pro 
tunc:  Id.;  Saving  and  Loan  Society  v.  Oibb,  21  CaL  609.  The  death  of  a 
party  before  appeal  taken,  may  be  shown  in  the  supreme  court  by  affidavit. 
The  suggestion  may  be  made  in  any  court,  and  at  any  stage  of  the  proceed- 
ings: Judson  V.  Love,  35  Id.  463;  Shartzer  v.  Love,  40  Id.  96;  see,  also,  Mc- 
Creery  v.  Everding,  44  Id.  284.  The  bankruptcy  of  an  appellant,  though 
adjudicated  before  the  appeal,  will  not  prevent  its  prosecution  in  his  name, 
nor  can  the  respondents  object  thereto.  The  appeal  may  be  prosecuted  in 
the  name  of  the  bankrupt  or  in  that  of  his  assignee:  0*Neil  v.  Dougherty,  46 
Id.  575.  A  substitution,  on  the  ground  of  transfer  of  interest,  must  be  set  in 
motion  by  the  plaintiff  or  his  vendee:  Moss  v.  Shear,  30  Id.  467;  Hestres  v. 
Brennan,  37  Id.  388. 

APPEALS,   HOW  TAKEN. 

74.  There  is  no  distinction  as  to  the  mode  of  taking  and 
perfecting  appeals,  or  as  to  the  effect  of  them,  between 
cases  at  law  and  cases  in  equity:  Lyons  v.  Lyons,  18  Cal.  448. 
The  rule  as  laid  down  in  WalJcer  t.  Sedgtvick,  5  Cal.  192, 
being  changed.  Three  things  are  necessary  to  the  taking  and 
perfecting  an  appeal :  First,  Filing  notice;  Second,  Service 
of  the  same;  Third,  Filing  the  undertaking;  all  within  the 
times  limited  by  statute:  Hastings  v.  Halleck,  10  Cal.  31. 
The  period  allowed  the  respondent  to  except  to  the  suffici- 
ency of  the  sureties,  cannot  be  abridged  by  error  or  negli- 
gence of  the  appellant:  Id. 

75.  It  is  always  within  the  power  of  the  court  to  extend 
the  time  fixed  by  law  for  filing  papers  in  a  cause,  when  the 
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ends  of  justice  would  seem  to  demand  it:  Woody.  Forbes^ 
5  Cal.  62.  But  this  does  not  apply  to  notices  and  under- 
takings on  appeal :  Cal.  Code  C.  P.,  sec.  1054.  In  all  cases 
ivhere  an  appeal  is  given  by  statute,  the  remedy  is  eX' 
elusive,  and  must  be  pursued:  Haighi  y.  Gay,  8  Gal.  297. 
A  remedy  cannot  be  extended  beyond  the  provisions  of  the 
statute  which  gives  it,  and  if  the  act  does  not  give  an 
appeal,  none  lies :  United  States  v.  Nourse,  6  Pet.  U.  S.  470. 
If  the  act  conferring  the  jurisdiction  expires,  the  jurisdic- 
tion ceases,  although  the  appeal  or  writ  of  error  be  actually 
pending  in  the  court  at  the  time  of  the  expiration  of  the 
act:  1  Hill,  328;  9  Bam.  &  Ores.  750;  3  Burr,  1456;  4 
Moore  &  Payne,  341;  McNulty  v.  BaUy,  10  How.  U.  S.  72. 

76.  An  appeal  may  be  brought  by  the  state,  or  the  people 
thereof,  or  any  officer  thereof,  or  any  county,  city,  or  town, 
by  filing  and  serving  notice  of  appeal  as  above,  without  the 
filing  of  a  bond  or  the  payment  of  costs:  see  Cal.  Code  C. 
P.,  sec.  1058.  The  court  below  may,  in  its  discretion,  dis- 
pense with  or  limit  the  security  required  by  the  code  on 
appeal,  when  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right:  Cal.  Code 
C.  P.,  sec.  946. 

77.  A  party  cannot  appeal  a  second  time  from  the  same 
judgment,  the  first  appeal  having  been  dismissed:  Brill  r. 
Medcy  20  Mo.  358.  The  rule  is  otherwise  in  California. 
Where  an  appeal  is  dismissed  for  want  of  a  proper  bond, 
and  no  final  judgment  has  been  rendered,  an  appeal  can  be 
taken  at  any  time  within  the  period  allowed  by  law:  Mat' 
tinez  V.  GaUardo,  5  Cal.  155;  see  Boding  v.  Moore,  19  Id.  81; 
Gordon  v.  Wanaey,  19  Id.  82. 

PEBFEOTING  APPEALS. 

78.  An  appeal  is  perfected  when  a  proper  nndertakisg, 
with  an  affidavit  of  the  sureties,  has  been  executed,  and 
notice  of  appeal  served  on  the  adverse  party  and  the  cleric, 
and  from  that  time  proceedings  are  stayed :  Ford  v.  Hump- 
son,  19  Cal.  118;  Pierson  v.  McCahil,  23  Id.  250;  Thomfm 
V.  Blanchard,  2  N.  Y.  561.  Until  an  appeal  is  taken,  there 
is  nothing  to  give  effect  to  an  undertaking :  BiuJcholder  v. 
Byers,  10  Cal.  481.  Perfecting  an  appeal  does  not  release 
the  lien  acquired    by  docketing  the  judgment:   Low  v. 
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AdarnSy  6  Cal.  277.     Unless  the  enforcement  of  the  judg- 
ment be  stayed  by  a  proper  bondrCal.  Code  C.  P.,  sec.  671. 

EFFECT  OF  APPEAL. 

79.  It  is  also  provided  by  statute  that  when  the  appeal  is 
perfected,  as  prescribed  in  the  preceding  sections,  it  stays 
all  further  proceedings  in  the  court  below,  upon  the  judg- 
ment or  order  appealed  from,  or  upon  the  matters  embraced 
therein,  and  releases  from  levy  property  which  has  been 
levied  upon  under  execution  issued  upon  *such  judgment; 
but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action,  and  not  affected  by  the  order  ap- 
pealed from:  Cal.  Code  C.  P.,  sec.  946.  And  such  is  the 
effect  in  all  cases  not  otherwise  specially  provided  for.  It 
applies  to  an  order  granting  a  new  trial :  lord  v,  Thompson^ 
19  Cal.  118.  Or  upon  an  order  granting  an  injunction :  4 
Abb.  Pr.  285;  13  Johns.  139;  6  Cranch,  51;  Oeimi  v.  Chad- 
sey,  12  Abb.  Pr.  69;  Hoiue  v.  Leavingy  6  Bosw.  684;  Wood 
V.  Dtvight,  7  Johns.  Ch.  295;  Hart  v.  Masons  of  Albany ^  3 
Paige,  381.  But  it  will  not  dissolve  or  suspend  an  injunc- 
tion: Meixed  Mining  Co,  v.  D'emont,  7  Cal.  130;  Hicks  y. 
Michael,  16  Id.  109.  The  exceptions  to  the  general  rule  in 
regard  to  stay  of  proceedings  are,  when  the  judgment  or 
order  appealed  from  directs  the  sale  of  perishable  property, 
or  where  it  adjudges  the  defendant  guilty  of  usurping,  or 
intruding  into,  or  unlawfully  holding  a  public  office,  civil 
or  military,  and  also  where  the  order  grants  or  refuses  to 
grant  a  change  of  the  place  of  trial  of  an  action:  Cal.  Code 
C.  P.,  sec.  949. 

80.  It  is  an  essential  criterion  of  appellate  jurisdiction, 
tbat  it  revises  and  corrects  the  proceedings  in  a  cause  al- 
ready instituted:  Marbury  v,  Madison,  1  Cranch  U.  S.  49. 
The  taking  an  appeal  does  not  operate  to  discharge  an 
attachment:  Spencer  v.  Rogers  Locomotive  Woi'ks,  13  Abb. 
Pr.  180.  In  California  an  appeal  does  not  continue  in  force 
an  attachment  unless  an  undertaking  be  executed  and  filed 
on  the  part  of  the  appellant,  by  at  least  two  sureties,  in 
double  the  amount  of  the  debt  claimed  by  him,  that  the 
appellant  will  pay  all  costs  and  damages  which  the  respond- 
ent may  sustain  by  reason  of  the  attachment,  in  case  the 
order  of  the  court  below  be  sustained;  and  unless  within 
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five  days  after  the  entry  of  the  order  appealed  from,  such 
appeal  be  perfected:  Code  C.  P.,  sec.  946.  In  New  York 
an  appeal  with  security  does  not  discharge  a  previous  levy: 
Shaker  v.  Wakemany  13  Abb.  Pr.  85;  Smith  v.  AUen^  2  E. 
D.  Smith,  239.  But  the  court  may  in  its  discretion  dis- 
charge a  levy  upon  motion:  Code  1877,  sec.  1311;  Strieker 
V.  Wakemmi,  supra.  In  California  a  bond  staying  execu- 
tion releases  a  levy:  Code  C.  P.,  sec.  946.  Prior  to  1874  it 
was  otherwise :  See  Ewing  v.  Jacobs,  49  Cal.  72.  An  appeal 
from  a  decree  for  an  injunction,  duly  perfected,  will  suspend 
proceedings  to  punish  its  violation:  Howe  v.  Searing,  6 
Bosw.  684. 

81.  As  to  effect  of  appeal  from  an  order  of  reference,  see 
Smith  V.  Pollock,  2  Cal.  92.  From  an  order  confirming  a 
survey  of  a  Mexican  grant:  Thornton  v.  Mahoney,  24  Gal. 
569.  But  as  to  its  effect  as  a  stay  generally,  see  Tiers  t. 
Camaham,  3  Abb.  Pr.  69.  Where  the  decree  merely  directs 
certain  payments  to  be  made,  it  is  sufiScient  as  a  stay  of 
proceedings:  Curtis  v.  Leavitt,  10  How.  Pr.  481.  The  stay 
of  proceedings  derived  from  taking  an  appeal  does  not  pre- 
vent a  filing  of  the  transcript  previously  procured :  Bxdhkg 
V.  Keteltas,  3  Sandf.  749.  It  does  not  prevent  the  party  who 
by  the  judgment  appealed  from  was  declared  to  be  entitled 
to  the  office  from  proceeding  to  compel  the  delivery  of 
books  and  papers  to  him :  Welch  v.  Cook,  7  How.  Pr.  282. 

JVb.  1037. 

Notice  qf  Appeal 
[Title.] 

Please  take  notice,  that  the  [plaintiff]  in  the  above-enti- 
tled action  hereby  appeals  to  the  Supreme  Court  of  this 
State,  from  the  [judgment]  therein  made  and  entered,  in 

the  said  District  Court,  on  the   day  of  ,  in 

favor  of  the  [defendant]  in  said  action,  and  against  said 
[plaintiff],  and  from  the  whole  thereof. 

[Date.  ]  [Sionatubk.  ] 

To  the  Clerk  of  said  District  Court, 

and  to  E.  D.,  Attorney  for  C.  Q. 

82.  Amendment  of  Notice. — A  notice  when  served  is  amendable  in  re- 
spect of  defects  which  do  not  destroy  its  substantial  character:  Firy  v.  Be»- 
nett,  16  How.  Pr.  385.  And  mere  formal  errors  may  be  disregarded:  Pfop!' 
V.  TarbeU,  17  Id.  120;  Sherman  v.  Wells,  14  Id.  622,  526.    But  a  notice  cwi- 
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not  be  amended  bo  as  to  include  an  order  or  judgment  not  in  the  original 
notice:  Fry  v.  Bennetty  eupra;  Bryant  v.  Bryant,  4  Abb.  Pr.  N.  S.  138;  and 
see  WhUby  v.  Leeds,  27  How.  Pr.  378.  An  oral  notice  cannot  be  amended: 
People  V.  Eldridge,  7  Id.  108.  When  there  is  a  failure  to  give,  in  good  faith, 
notice  of  appeal,  no  amendment  can  be  allowed;  Id.;  Cotes  v.  Carroll,  28  Id. 
436. 

83.  Filing  Notice. — A  notice  of  appeal  given  before  July  1,  1874,  was  re- 
quired to  be  filed  on  the  same  day  it  was  served:  Dinan  v.  Stewart,  48  CaL 
567.  The  amendments  to  sec.  940  of  the  Code  of  Civil  Procedure,  if  it 
changed  the  rule  in  this  respect,  did  not  take  effect  until  July  1,  1874:  Id. 
Formerly  the  filing  of  the  notice  was  required  to  precede  the  service  of  it,  or 
be  contemporaneous  with  it,  but  the  order  of  service  is  now  immaterial:  See 
CodeC.  P.,  sec.  940. 

84.  Filing  Notice. — Where  a  notice  of  appeal  is  filed  one  day  before  ex- 
piration of  time  limited  for  taking  an  appeal,  but  the  undertaking  is  not  filed 
until  three  days  after  the  expiration  of  that  time,  but  within  five  days  after 
filing  notice  of  appeal:  Held,  that  the  appeal  was  taken  in  time:  Peran  v. 
Monroe,  1  Nev.  484.  Where  a  notice  of  appeal  to  the  circuit  court  from  an 
apprisal  of  lands  was  informally  served,  and  afterwards  filed  with  the  clerk 
of  the  railroad  company,  and  he  was  made  acquainted  with  its  contents,  it 
was  not  error  for  the  court  to  refuse  to  dismiss  the  appeal  on  that  ground: 
BlcLck  V.  Chicago  R,  B.  Co.,  18  Wis.  208. 

85.  Filing  and  Serving  Notice. — An  appeal  is  made  by  filing  and  serv- 
ing the  notice.  Both  requisites  must  exist  to  complete  the  appeal:  Whipley 
V.  MilU,  9  Cal.  641;  Lambert  v.  Moore,  1  Nev.  344;  People  v.  Eldridge,  7 
How.  Pr.  108;  and  must  be  within  the  time  prescribed  by  law  {Hastings  v. 
Ilallech,  10  Cal.  31)  to  give  jurisdiction  to  the  appellate  court:  Bonds  v. 
Hicl-man,  29  Cal.  460;  Bell  v.  Ho\ford,  1  Duer,  68.  The  omission  of  serving 
the  notice  of  appeal  on  the  clerk  within  the  time  limited  therefor  cannot  be 
rectified:  Morris  v.  Morange,  26  How.  Pr.  247;  Elsworth  v.  FuUon,  24  Id.  20; 
People  V.  Eldridge,  7  Id.  108.  The  fact  that  the  party  to  be  served  is  absent 
from  the  state  does  not  dispense  with  service:  Eckstein  v.  Calderwood,  46  Cal 
650. 

86.  Filing  and  Serving  Notice. — Where  notice  of  appeal  and  under- 
taking were  filed  in  the  clerk's  office  on  the  same  day,  and  on  the  next  day  a 
copy  of  the  notice  was  served  on  the  respondent,  who,  within  five  days  after 
filing  the  undertaking,  excepted  to  the  sufficiency  of  the  sureties;  Held,  that 
respondent  was  not  injured  by  failure  to  serve  copy  of  notice  on  the  day  the 
undertaking  was  filed:  Mokelumne  Hill  Co.  v.  Woodbury,  10  Cal.  185. 

87.  Proof  of  Service.— Service  of  notice  may  be  proved  by  affidavit  of 
a  third  person:  Moore  v.  Besse,  35  Cal.  186.  Where  such  affidavits  only  dis- 
close that  the  affiant,  who  was  a  third  person,  mailed  a  copy  of  the  notice  at 
Santa  Cruz,  directed  to  the  respondent's  attorneys  at  San  Francisco,  but  did 
not  state  that  the  attorney  for  whom  he  acted  resided  at  Santa  Cruz:  Held, 
that  the  afi^davit  was  defective:  Id.  Affidavit  of  service  on  respondent's 
attorney,  if  it  does  not  show  a  personal  service,  must  state  that  the  notice 
was  left  in  his  office,  with  his  clerk,  or  with  a  person  having  charge  thereof, 
or  that  no  person  was  in  the  office,  and  that  notice  was  left  there  in  a  con- 
spicuous place,  between  the  hours  of  eight  in  the  morning  and  six  o'clock  in 
the  afternoon:  Doll  v.  Smith,  32  CaL  475.     Where  notice  has  been  properly 
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served  by  personal  or  Bnbstitated  service,  appellant  may,  on  motion  to  dii- 
miss  appeal,  move  for  leave  to  supply  omitted  proof  of  service;  upon  leave 
being  granted,  he  may  file  in  the  court  below  the  requisite  affidavit  or  official 
certificate  of  service,  and  a  •ertified  copy  thereof  may  be  annexed  to  the 
record  in  appellate  court:  Moore  v.  Besae,  supra.  An  acknowledgment  of 
service  indorsed  on  the  notice,  as  follows:  Due  service  of  a  copy  of  the  within 
notice  is  hereby  accepted  to  have  been  made  this  twentieth  day  of  Febmaiy, 
1863,  *4s  no  waiver  of  an  objection  that  service  upon  the  day  mentioned  ii 
too  late:"  Towdy  v.  EUU,  22  Cal.  651. 

88.  Service,  How  Made. — Notice  of  appeal  taken  by  the  people,  in  s 
criminal  case,  must  be  served  on  the  defendant  personally:  People  y.  Wallace^ 
23  Cal.  94.  It  must  affirmatively  appear  in  the  record  that  a  copy  of  the 
notice  has  been  served  on  the  adverse  party  or  his  attorney:  GaL  CodeC.  P.. 
sec  940;  Senter  v.  Bemal,  38  Cal.  637;  Franklin  v.  Beiner,  8  CaL  340;  US' 
dreth  V.  OwtndeTy  10  Cal.  490.  Service  upon  the  opposite  attorney  is  ahrays 
sufficient:  Coulter  v.  Stark,  7  CaL  244.  And  may  be  made  by  mail  with  its 
usual  incidents,  where  otherwise  admissible:  Dorian  v.  Lends,  7  How.  Pr. 
132;  Crittenden  v.  Adams,  6  Id.  310.  Service  of  papers  upon  the  clerk  of  the 
court  by  mail,  is  effective  only  from  the  date  of  his  actually  receiving  them: 
Morris  v.  Morange,  26  How.  Pr.  247;  17  Abb.  Pr.  86.  Where  a  board  of 
supervisors  appeals,  the  notice  need  not  be  given  by  the  president  of  the 
board  or  district  attorney;  notice  by  the  attorney  of  record  is  sufficient: 
DamreU  v.  B,  S.  of  San  Joaquin  Co,,  40  CaL  157. 

89.  Service,  "When  Made.— A  copy  of  the  notioe  of  appeal  filed  must 
be  served  on  the  opposite  party,  before  or  at  the  time  of  filing  the  undertak- 
ing: Buffendeau  v.  Edmondson,  24  Cal.  94.  It  cannot  be  filed  and  served  after 
the  unddftaking  is  filed:  Doolingr,  Moore,  19  Cal.  81;  Carpentier  v.  WiUian- 
son,  24  CaL  609.  Where  the  notice  has  been  filed  and  served  after  the  un- 
dertaking is  filed,  a  second  appeal  may  be  taken,  if  in  time:  Doolingy,  Moon, 
supra;  Columbet  v.  Facheco,  46  Cal.  660. 

90.  SufBdenoy  of  Notice. — A  notice  of  appeal  from  a  judgment,  and 
from  all  orders  made  in  the  cause,  is  only  an  appeal  from  a  judgment  It 
does  not  sufficiently  describe  any  order:  GcUes  v.  Walker,  35  CaL  289.  Bvcs 
when  an  appeal  is  taken  from  a  judgment,  orders  necessarily  affecting  it  msst 
also  be  appealed  from  in  form :  Fry  v.  Bennett,  16  How.  Pr.  385;  Marqueart  t. 
Lafarge,  6  Duer,  559.  A  notice  which  states  that  the  appeal  is  taken  "  {rom 
all  orders  of  the  district  court  made  and  entered  in  the  action,**  isinsaf- 
ficient:  Oenella  v.  Relyea,  32  CaL  159.  A  notice  appealing  from  all  orders 
made  by  a  probate  court,  in  the  case,  on  a  certain  day,  is  sufficient:  Etlbak  (/ 
PacJieco,  29  CaL  224.  A  notice  of  intention  to  appeal  all  parts  of  the  princi- 
pal case  proper  is  a  sufficient  notice  of  intention  to  appeal  the  whole  esse: 
Branch  v.  Dick,  14  Ohio  St.  551.  In  forcible  entry  and  detainer,  a  notice  is 
not  invalidated  because  it  contains  a  clause  that  the  "appeal  is  taken  oo 
questions  of  law  alone:"  ZoUer  v.  McDonald,  23  CaL  136.  If  the  reoord 
shows  that  the  notice  was  not  served  in  time,  no  appeal  is  pending,  snd  s 
motion  to  dismiss  will  be  denied:  Harlan  v.  Pratt,  50  Id.  94.  If  the  notice 
is  signed  by  an  attorney  of  the  court,  the  presumption  is  that  he  had  an- 
thority  is  to  take  such  action:  Bieketson  v.  Compton,  23  Id.  636. 

91.  StlptilaticnB,  Effect  of.-~A  stipulation  that  no  execution  shall 
issue  until  the  determination  of  the  appeal,  is  not  a  waiver  of  an  objection 
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that  the  notice  of  appeal  was  not  filed  in  season:  MouUon  v.  ElmakeTf  30 
Cal.  527.  If  the  attorneys  of  the  parties  stipulate  in  the  transcript  that 
notice  was  filed  in  the  court  helow  and  served,  the  supreme  court  cannot  re- 
ceive evidence  contradicting  the  stipulation:  Bonds  v.  Hickman^  29  CaL  460. 
The  court  helow,  upon  proper  application,  can  relieve  a  party  from  a  mistake 
of  fact  in  such  cases,  hut  the  supreme  court  cannot:  Id.  Where  the  ohject 
of  a  notice  of  appeal  is  accomplished,  it  is  immaterial  whether  the  notice  of 
appeal  is  given  or  not:  McLeran  v.  Shartzer,  5  CaL  70.  Where  hoth  parties 
appear,  no  notice  whatever  is  necessary  to  he  shown:  Id.;  douhted  in  KiUip 
T.  Empire  Mill  Co.,  2  Nev.  43.  An  admission  of  due  service  waives  all 
objections,  even  that  of  notice  not  having  been  given  in  due  time:  Struver  v. 
Ocean  Ins,  Co.,  2  Hilt  475. 

92.  "What  to  Contain.— The  notice  shall  contain  a  statement  of  the 
judgment  or  order,  or  the  specific  part  thereof,  appealed  from:  Gal.  Code  0. 
P.,  sec.  940.  It  need  not  state  the  grounds  of  appeal,  nor  the  objections 
raised:  WUson  v.  Alien,  3  How.  Pr.  359;  though  it  has  been  said  it  would  be 
better  practice  to  do  so:  Smith  v.  Grant,  17  How.  Pr.  381.  If  there  is 
enough  in  the  notice  to  show  that  the  judgment  or  order  contained  in  the 
transcript  is  the  same  intended  to  be  appealed  from,  it  will  not  be  dismissed, 
although  it  may  contain  mistakes  as  to  the  dates  of  the  order  or  judgment: 
Flateau  v.  Luheeh,  24  CaL  364.  A  notice  stating  that  defendant  appealed 
from  the  whole  judgment  is  sufficient  notice  within  the  statute:  Price  v. 
Van  Caneghan,  5  Cal.  124;  Wilson  v.  Alltn,  3  How.  Pr.  372;  People  y.  Boyl- 
aton,  17  Id.  120.  The  place  for  assignment  of  error  is  in  the  statement,  and 
not  in  the  notice  of  appeal:  Burnett  v.  PacJteco,  27  Cal.  409. 

JVb.  1038. 

Undertaking  for  Costs  and  Damages  on  Appeal, 

[TiTLB.] 

Whereas  the in  the  above-entitled  action 

about  to  appeal  to   the   Supreme  Court  of  the  State  of 

,  from  a entered  against in  said 

action,  in  the  said  District  Court,  in  favor  of  the in 

said  action,  on  the day  of ,  187 . . ,  for 

dollars  damages,  and costs  of  suit,  and : 

Now,  therefore,  in  consideration  of  the  premises,  and  of 

such  appeal,  we,  the  undersigned, ,  of  the 

County  of ,  and ,  of  ,  do  hereby 

jointly  and  severally  undertake  and  promise,  on  the  part  of 
the  appellant,  that  the  said  appellant  will  pay  all  damages 

and  costs  which  may  be  awarded  against on  the 

appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hun- 
dred dollars,  to  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound. 

•       [Date.]  [Signatures  aitd  Seals.] 

[Justification.] 
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Jfo.  1089. 

Undertaking  on  Appeal  Staying  ExeeiUion. 
[Title.] 

Whereas  the in  the  above-entitled  action, , 

appeals  to  the  Supreme  Court  of  the  State  of  ,  from 

a made  and  entered  against in  said  action,  in 

the  said  District  Court,  in  favor  of  the  ....  .in  said 
action,  on  the day  of  ,  187 . . ,  for dol- 
lars   damages,  and dollars costs  of 

suit,  and : 

Now,  therefore,  in  consideration  of  the  premises,  and  of 

such  appeal,  we,  the  undersigned,   ,  of   the 

County  of ,  and . . ,  of ,  do  hereby  jointly 

and  severally  undertake  and  promise,  on  the  part  of  the 
appellant,  that  the  said  appellant  will  pay  all  damages  and 

costs  which  may  be  awarded  against on  the  appeal, 

not  exceeding  three  hundred  dollars,  to  which  amount  we 
acknowledge  ourselves  jointly  and  severally  bound. 

And  whereas  the  appellant desirous  of  staying  the 

execution  of  the  said so  appealed  from,  we  do  further, 

in  consideration  thereof,  and  of  the  premises,  jointly  and 
severally  undertake  and  promise,  and  do  acknowledge  our- 
selves further  jointly  and  severally  bound  in  the  further 

sum   of dollars,      being  double   the  amount 

named  in  the  said ,  that  if  the  said appealed 

from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  shall  pay ,  the  amount  di- 
rected to  be  paid  thereby,  or  the  part  of  such  amount  as  to 
which  the  same  shall  be  affirmed,  if  affirmed  only  in  part, 
and  all  damages  and  costs  which  shall  be  awarded  against 
the  appellant  upon  the  appeal,  and  that  if  the  appellant., 
do . .  not  make  such  payment  within  thirty  days  after  the 
filing  of  the  remittitur  from  the  Supreme  Court  in  tbe 
Court  from  which  the  appeal  is  taken,  judgment  may  be 

entered  on  motion  of  respondent. .  in favor  against 

the  said  sureties  for  such  amount,  together  with  the  inter- 
est that  may  be  due  thereon,  and  the  damages  and  costs 
that  may  be  awarded  against  the  appellant. .  upon  the  ap- 
peal herein. 

[Date.]  [Siokatubss  and  Sealr.] 

[JusmncATioN.] 
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JVb.  1040. 

Undertahng  on  Appeal  in  Ejectment. 
[Title.] 

Whereas, ,  the in  the  above-entitled  action, 

has  appealed  to  the  Supreme  Court  of  the  State  of , 

from  a made  and  entered  against in   the  said 

action,  in  the  said  District  Court,  in  favor  of  the in 

the  said  action,   on  the day  of ,  187 . . ,  for  the 

recovery  of  the  possession  of  certain  lands  and  premises 
therein  described,  and dollars  damages  for  the  deten- 
tion thereof,  and dollars  costs  of  suit : 

Now,  therefore,  in  consideration  of  the  premises,  and  of 

sach  appeal,  we,  the  undersigned, ,  of  the County 

of ,  and ,  of  the ,  do  hereby  jointly  and 

severally  undertake  and  promise,  on  the  part  of  the  appel- 
lant, that  the  said  appellant  will  pay  all  damages  and  costs 

which  may  be  awarded  against on  the  appeal,  or  on 

a  dismissal  thereof,  not  exceeding  three  hundred  dollars, 
to  which  amount  we  acknowledge  ourselves  jointly  and 
severally  bound. 

And  whereas  the  appellant desirous  of  staying  the 

execution  of  the  said so  appealed  from,  as  to  the  said 

costs  and  damages,  we  do  further,  in  consideration  thereof, 
and  of  the  premises,  jointly  and  severally  undertake  and 
promise,  and  do  acknowledge  ourselves  further  jointly  and 

severally  bound  in  the  further  sum  of dollars  (being 

double  the  amount  named  in  the  said for  said  costs 

and  damages),  that  if  the  said appealed  from,  or  any 

part  thereof  in  that  respect  be  affirmed,  the  appellant  shall 
pay  the  amount  directed  to  be  paid  thereby,  or  the  part  of 
such  amount  as  to  which  the  same  shall  be  affirmed,  if 
affirmed  only  in  part,  and  all  damages  and  costs  which  shall 
be  awarded  against  the  appellant  upon  the  appeal. 

And  whereas  the  appellant desirous  of  staying  the 

execution  of  the  said so  appealed  from,  in  so  far  as 

relates  to  the  possession  of  said  land  and  premises,  we  do 
further,  in  consideration  thereof,  and  of  the  premises, 
jointly  and  severally  undertake  and  promise,  and  do  ac- 
knowledge ourselves  further  jointly  and  severally  bound  in 
the  further  sum  of dollars  (being  the  amount  for  that 
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purpose  fixed  by  the  Judge  of  this  Court),  that  during  the 

possession  of  such  property  by  the  appellant, will 

not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 

and  that  if  the  said appealed  from  be  affirmed,  or 

the  appeal  dismissed    will  pay  the  value  of  the  use 

and  occupation  of  the  property  from  the  time  of  the  appeal 

until  the  delivery  of  possession  thereof,  not  exceeding  the 

sum  of dollar^  so  as  aforesaid  fixed  by  the  Judge 

of  this  Court,  by  which  the  said was 

[Date.]  [Signature  and  Sxai^b.] 

[Justification.] 

93.  Amendments. — The  omission  of  the  words  "to  pay  to"  wiU  not  rnvwl- 
idate  an  appeal  bond  on  appeal  from  justices'  court:  Billings  v.  Hoadhotuef 
5  Cal.  71.  Were  it  otherwise,  the  court  should  have  given  leave  to  file  a  new 
bond:  Id.;  see,  also,  Howard  v.  Harman,  Id.  78;  Coulter  v.  Stark^  7  Id- 244; 
Cunninglham  v.  Hopkins^  8  Id.  34;  Franhd  v.  Stem^  44  Id.  168.  In  LmtgUjf 
V.  Warner,  3  How.  Pr.  363,  the  undertaking  was  to  pay  aU  damages,  bat 
there  was  no  agreement  to  pay  costs,  and  it  was  held  that  the  appeal  was  not 
effectual  for  any  purpose,  and  that  the  court  could  not  amend  such  an  under- 
taking without  the  consent  of  the  parties  to  it.     The  oontrary  was  held  in 

Wilson  V.  Allen,  Id.  369.  The  former  decision  was  by  the  court  of  appeala, 
the  latter  by  the  supreme  court.  That  the  court  has  power  to  allov  an 
amendment  to  an  undertaking,  as  to  technical  facts:  Marvin  v.  Marvin  11 
Abb.  Pr.  N.  S.  97;  Beach  v.  SotUkwoHh,  6  Barb.  173;  People  v.  TarheU,  17 
How.  Pr.  120.  Defects  in  justification  may,  by  leave  of  court,  be  similirly 
obviated:  Hees  v.  Suell,  8  How.  Pr.  185.  Or  such  defects  may  be  supplied 
by  allowing  the  filing  and  service  of  a  new  undertaking,  nunc  pro  tunc  MilU 
V.  Thursby  (No.  8),  11  How.  Pr.  129;  Tiers  v.  Camahan,  3  Abb.  Pr.  69;  Kit- 
sam  V.  Marshall,  10  Id.  424;  Stemhaus  v.  Schmidt,  5  Abb.  Pr.  66.  The  su- 
preme court  can  and  will,  in  case  of  accident  or  mistake,  allow  the  appellant 
to  substitute  a  sufficient  undertaking  for  a  defective  one,  even  after  the  five 
days:  Babe  v.  HamiUon,  18  Cal.  32;  but  see  Shaw  v.  Randall,  Id.  386.  But 
where  the  defect  in  justification  was  of  an  essential  and  not  of  a  technic&l 
nature,  the  application  for  amendments  was  denied:  N»  T,  Cent  Ins.  Co.  t. 
Naiional  Protec.  Ins,  Co,,  10  How.  Pr.  344;  Cushman  v.  Marline,  13  Hoir. 
Pr.  402.  An  undertaking  cannot  be  amended  in  substance,  varying  the  li«p 
bility  of  the  sureties  without  their  consent:  Langley  v.  Warner,  1  Gomst. 
606;  3  How.  Pr.  363;  Cobb  v.  Lackey,  6  Duer,  649;  see  N.  Y.  Code  (1877),  «c 
730. 

94.  Amoxmt. — The  only  undertaking  required  to  perfect  an  appeal  is  one 
for  the  payment  of  all  costs  and  damages  which  may  be  awarded  against  the 
appellent,  not  exceeding  three  hundred  dollars:  CaL  Code  C.  P.,  sec  941.  A 
deposit  of  that  sum  with  the  clerk  of  the  court  in  which  the  judgment  or  o^ 
der  appealed  from  was  entered  fulfills  the  purpose  of  the  undertaking:  Id. 
But  to  stay  execution  of  a  judgment  or  order  directing  the  payment  of  monej» 
the  undertaking  must  be  in  double  the  amount  named  in  the  judgment  or 
order:  Id.  sec.  942.  The  amount  due  on  the  judgment  appealed  from  must 
be  distinctly  stated  in  the  undertaking  to  form  a  ground-work  for  the  neoes- 
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sary  affidavit  of  justification:  Harris  y,  Bennett,  3  C.  H.  23.  An  undertaking 
on  appeal  is  not  invalidated  because  the  sum  mentioned  exceeds  three  hun- 
dred dollars:  Zoller  v.  McDonald,  23Cal.  136;  Jie  Estabrooks,  5  Cow.  27.  If 
the  judgment  or  order  appealed  from  direct  the  assignment  or  delivery  of 
documents  or  personal  property,  the  undertaking  shall  be  for  such  amount  as 
the  court,  or  the  judge  thereof,  or  the  county  judge  may  direct:  Cal.  Code  C. 
P.,  see.  943.  And  it  may  be  for  sufficient  to  provide  for  the  deterioration  of 
the  property:  Read  v.  Potter,  11  Abb.  Pr.  413.  Where  the  court  neglects  to 
fix  the  amount  of  the  appeal  bond,  appellant  may  give  bond  in  a  sufficient 
amount:  Hubble  v.  JRenich,  1  Ohio  St.  171>  If  the  judgment  or  order  direct 
the  execution  of  a  conveyance  or  other  instrument,  the  appeal  will  not  operate 
as  a  stay  unless  the  instrument  is  executed  or  deposited  with  the  clerk  to 
abide  the  judgment  of  the  appellate  court:  Cal.  Code  C.  P.,  sec.  944. 

95.  Consideration. — The  stay  of  proceedings  accorded  by  the  statute  to 
the  execution  of  the  undertaking  is  a  sufficient  consideration:  Dore  v.  Covey, 
13  Cal.  502.  Where  the  undertaking  is  pursuant  to  statute  it  need  express 
no  consideration  on  its  face:  Thompson  v.  BlancJtard,  3  Comst.  335;  JSeacord 
V.  Morgan,  17  How.  Pr.  394.  But  an  undertaking  not  pursuant  to  statute, 
expressing  no  consideration,  and  not  under  seal,  is  void:  Robert  v.  O^DonneU, 
10  Abb.  Pr.  454. 

96.  Deposit  in  Court — In  all  cases,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred  dollars  in  addition 
shall  be  equivalent  to  filing  the  undertaking;  and  in  all  cases  the  undertaking 
or  deposit  may  be  waived  by  the  written  consent  of  the  respondent:  Cal.  Code 
C.  P.,  sec.  948. 

97.  Delivery. — The  execution  of  the  paper,  deb'very  to  the  clerk,  filing  it 
among  the  papers  with  the  affidavit,  and  the  actual  suspension  of  proceed- 
ings, is,  prima  fade,  as  sufficient  proof  of  delivery,  if  delivery  is  essential,  as 
if  the  undertaking  were  sealed:  Dort  v.  Covey,  13  Cal.  502. 

98.  Szception  to  Sureties. — The  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  within  thirty  days  after  filing,  and  the  opposite  party 
has  twenty  days  thereafter  to  get  other  sureties,  or  have  the  same  justified 
before  the  judge  before  whom  the  cause  was  tried  or  before  the  county  clerk: 
CaL  Code  C.  P.,  sec.  948.  Where  the  appellant  gave  notice  of  the  justifica- 
tion on  a  certain  day,  during  certain  houi*s  of  the  day,  respondent  has  till  the 
last  hour  specified  in  which  to  appear  and  except:  Lower  v.  Knox,  10  Cal. 
4S0.  The  objection  that  an  undertaking  to  stay  proceedings  is  insufficient 
may  be  waived:  Halsey  v.  FUnt,  15  Abb.  Pr.  368.  So,  failing  to  attend  at 
the  time  and  place  of  justification  waives  his  objection  although  the  sureties 
also  fail  to  attend:  Ballard  v.  Ballard,  18  N.  Y.  491. 

99.  Filing  Undertaking.— Such  undertaking  shall  be  filed,  or  such  deposit 
made,  with  the  clerk,  within  five  days  after  the  notice  of  appeal  is  filed:  Cal. 
Code  C.  P.,  sec.  940;  Merced  Min.  Co,  v.  Fremont,  7  Cal.  132;  Lambert  v. 
Moore,  1  Nev.  344 ;.P^ra»  v.  Munroe,  Id.  484.  And  the  court  has  no  power 
to  extend  the  time:  Elliott  v.  Chapman,  15  Cal.  383;  affirmed  in  Shaw  v. 
Randall,  Id.  384.  A  failure  to  comply  with  the  statute  will  be  fatal:  Oorrlon 
V.  Wansey,  19  Cal.  82.  The  provisions  of  a  statute  in  regard  to  the  time 
within  which  an  act  is  to  be  done  must  not  be  construed  as  directory  where  a 
consequence  is  attached  to  a  failure  to  comply :  Sfiaw  v.  Randall,  15  Cal.  384. 
The  undertaking  cannot  be  filed  before  the  notice  of  appeal  is  filed  and  served: 
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Dooling  v.  Moore,  19  CaL  81;  Carpenter  v.  Williamson,  24  Cal.  609.  The 
time  of  filing  the  undertaking  relates  back  to  the  time  of  filing  and  aervioe  of 
notice  of  appeal:  Peran  v.  Monroe,  I  Nev.  484.  Parties  intending  to  take 
advantage  of  the  failure  to  file  the  requisite  undertaking  must  do  so  before 
the  case  is  submitted:  Cook  v.  Klink,  8  CaL  352;  Bryan  v.  Berry,  8  CaL  130. 

100.  Filing  New  Undertaking — Where,  on  appearance  of  parties  for 
justification,  under  exception  to  sureties,  a  new  undertaking  is  filed  in  the 
place  of  the  old  one,  the  appeal  will  not  be  dismissed  because  the  undertaking 
was  not  filed  within  five  days  after  the  notice  of  appeal:  Cummins  v.  Scoit,  23 
Cal.  526.  No  appeal  can  be  dismissed  for  insufficiency  of  the  undertaking 
thereon,  if  a  good  and  sufficient  undertaking,  approved  by  a  justice  of  the 
supreme  court,  be  filed  in  the  supreme  court  before  the  hearing  upon  motion 
to  dismiss  the  appeal:  Cal.  Code  C.  P.,  sec.  954;  see,  also.  Coulter  v.  SiarJt, 
7  Cal.  244;  Cunningham  v.  Hopkins,  8  Id.  34;  Stemhaus  y.  Schmidt,  5  Abb. 
Pr.  66;  Dean  v.  HemphiU,  Hempst.  154.  In  such  case,  on  filing  new  under- 
taking in  the  supreme  court,  approved  by  one  of  the  justices,  the  respondent 
cannot  require  the  sureties  on  the  new  undertaking  to  justify:  SUvtmson  v. 
Steinberg,  32  Cal.  373. 

101.  Form. — The  undertaking  may  be  in  one  instrument  or  several,  at  the 
option  of  the  appellant:  CaL  Code  C.  P.,  sec.  947;  Englund  v.  Lewis,  25  CaL 
355.  It  is  not  necessary  that  an  appeal  bond  conform  in  all  respects  to  the 
form  prescribed  by  statute:  Fonter  v.  Foster,  7  Paige,  48.  Non-compliance 
with  the  directory  provisions  of  the  statute  intended  for  the  benefit  of  the  re- 
spondent does  not  vitiate  the  undertaking:  Dore  v.  Covey,  13  CaL  502.  A 
non-compliance  with  essentials  may  invalidate  an  undertaking:  ChemuMg 
Canal  Bank  v.  Judson,  10  How.  Pr.  133.  The  omission  of  the  words  "  to  pay 
to'*  will  not  invalidate  the  obligation;  if  it  did,  leave  should  be  granted  to  file 
a  good  bond:  Billings  v.  Roadfiouse,  5  CaL  71.  An  undertaking  given  in  the 
form  of  a  penal  bond,  providing  it  substantially  coi^orm  to  all  the  conditioDs 
above  imposed,  is  good:  Conklin  v.  DutcJier,  5  How.  Pr.  386;  1  N.  Y.  Code  E. 
49.  Where  an  instrument  purporting  to  be  a  bond  on  appeal  contains  wonU 
of  obligation,  and  has  a  scroll  opposite  the  name  of  one  of  the  two  signers  who 
contemporaneously  verify  the  instrument  as  their  bond,  it  is  the  bond  of  bath: 
Canfield  v.  Bates,  13  CaL  606.  The  names  and  residence  of  the  sureties  need 
not  appear  in  the  body  of  the  paper:  Dore  v.  Covey,  13  Cal.  502.  That  they 
are  usually  stated,  see  Beach  v.  Souihworth,  6  Barb.  173;  Blood  v.  Wilder,  6 
How.  Pr.  446.  Residence  of  sureties  and  their  occupation,  and  that  the  peo- 
alty  must  be  double  the  amount  of  the  judgment,  arc  directory  provisions: 
Dobbin  v.  Dollarhide,  15  Cal.  375;  Dore  v.  Covey,  supra. 

102.  Form  and  Sufficiency — Where  there  are  two  orders,  but  the  nib- 
stance  of  one  is  contained  in  the  other,  so  that  two  orders  were  not  neceasaiy. 
only  one  appeal  and  one  bond  are  necessary:  Gregory  v.  Dodgt,  3  Paige,  90. 
If  an  appeal  be  taken  from  two  separate  orders,  two  separate  securities  most 
be  given:  Schennerhom  v.  Anderson,  1  Comst.  430.  But  where  a  judgment  is 
single,  only  one  undertaking  will  be  requisite,  though  it  directs  the  payment 
of  different  sums  to  different  defendants:  Smith  v.  Lines,  2  Corns!  569;  4 
How.  Pr.  209.  If  the  respondents  have  a  distinct  interest  in  the  decree,  a 
bond  should  be  given  to  each;  but  if  their  interests  be  joint,  one  bond  is  sal- 
ficient:  Thompson  v.  Ellsworth,  1  Barb.  Ch.  624.  If  an  instrument  executed 
and  deposited  with  the  clerk,  as  required  by  section  351  (N.  Y.  Code,  lec 
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337),  be  lost  or  destroyed  pending  the  appeal,  the  appellant,  if  unsuccessfal, 
"will  be  bound  to  execute  another:  Worrall  v.  Munn,  17  N.  Y.  475.  After  an 
appeal  which  is  a  nullity,  the  party  may,  if  the  time  has  not  expired,  disre- 
gard such  appeal,  and  prosecute  another:  Kelsey  v.  Campbell,  38  Barb.  238. 

103.  Form  and  SufBciency. — *'That  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  the  appeal,  and  also  all 
the  rents  and  profits  of  the  premises  in  controversy  during  the  pendency  of 
the  appeal,  not  exceeding  six  hundred  dollars,"  is  a  sufficient  undertaking 
under  this  section:  Zotler  v.  McDonald^  23  CaL  136.  A  bond  running  **  to 
the  respondent,  if  living,  and  if  not  living,  then  to  his  executors,"  is  not  a 
bond  to  the  adverse  party,  and  will  not  sustain  an  appeal:  Anderson  v.  An- 
dermm,  20  Wend.  585.  An  undertaking  on  an  appeal  is  an  independent  con- 
tract on  the  part  of  the  sureties,  in  which  it  is  not  necessary  that  the  appel- 
lant should  unite:  Curtia  v.  Richards,  9  Cal.  33;  Tiwot  v.  Darling,  Id.  278. 
Where  a  bond  was  executed  by  a  surety,  and  rejected  by  the  justice,  and 
afterwards,  without  the  knowledge  of  the  obligor,  the  name  of  another  was 
interlined  as  an  obligor,  who  executed  the  bond:  Held,  that  it  was  void  as  to 
the  first  obligor:  O'NeaU  v.  Long,  4  Cranch,  60;  and  see  Martin  v.  Thomas, 
24  How.  U.  S.  315. 

104.  Justification  of  Snreties. — The  adverse  party  may  except  to  the  suf- 
ficiency of  the  sureties  mentioned  in  sections  941,  942,  943  and  945,  at  any 
time  within  thirty  days  after  the  filing  of  such  undertaking;  and  unless  they 
or  other  sureties,  within  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception,  justify  before  a  judge  of  the  court  below,  a 
coonty  judge,  or  county  clerk,  upon  five  days*  notice  to  the  respondent  of  the 
time  and  place  of  justification,  execution  of  the  judgment,  order,  or  decree 
appealed  from,  is  no  longer  stayed:  CaL  Code  C.  P.,  sec.  948.  The  time  has 
been  held  to  run  from  the  filing  of  the  undertaking,  and  not  from  the  service 
of  copy  of  undertaking  and  notice  of  appeal:  Webster  v.  Stepliens,  3  Abb.  Pr. 
227*  Where,  after  notice  of  exception,  the  time  for  justification  was  ex- 
tended, the  failure  of  the  sureties  to  justify  within  five  days  after  notice  of 
exception,  renders  the  appeal  a  nullity;  that  the  statute  upon  this  is  peremp- 
tory, and  the  court  had  no  power  to  extend  the  time:  Roush  v.  Van  Hagen, 
17  Cal.  121;  Lower  Y,  Knox,  10  Id.  480;  Chamberlain  v.  Dempsey,  13  Abb. 
Pr.  421;  22  How.  Pr.  356;  Kelsey  \\  Campbell,  14  Abb.  Pr.  368;  38  Barb.  238. 
And  it  is  error  in  the  judge  to  make  an  order  of  supersedeas,  staying  the  exe- 
cution: Mokelumne  Hill  Co,  v.  Woodbury,  10  Cal.  188.  And  where  judgment 
is  for  more  than  three  thousand  dollars,  several  persons  may  act  as  sureties, 
and  justify  severally  in  the  amount  specified  in  the  undertaking  as  that  for 
which  either  becomes  responsible:  Cal.  Code  C.  P.,  sec.  1057;  see  also  Id., 
sec.  942. 

105.  Justification,  AfBdavit  o£ — Every  undertaking  must  be  accom- 
panied by  the  affidavits  of  the  sureties  that  each  of  them  is  a  resident  and 
householder  or  freeholder  within  the  state,  and  are  each  worth  the  sum  spec- 
ified in  the  undertaking,  over  and  above  all  their  just  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution:  Cal.  Code  C.  P.,  sec.  1087. 

106.  Liability  of  Suretiea — An  appeal  bond  "will  be  so  construed  as  to 
carry  out  the  obvious  intention  of  the  parties:  Swain  v.  Graves,  8  Cal.  549. 
In  an  action  upon  a  bond  or  written  undertaking  there  can  be  no  constructive 
parties  jointly  liable  with  proper  obligors:  Lindsey  v.  Flint,  4  Cal.  88.     An 
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appeal  bond  signed  by  a  firm  as  sureties  on  appeal,  renders  only  the  partner 
who  signed  the  firm's  name  liable,  unless  the  other  partner  assented:  Chnr- 
man  v.  McLean,  1  Oregon,  339.     A  right  of  action  on  an  undertaking  exe- 
cuted to  stay  a  writ  of  restitution  pending  on  appeal  from  a  judgment  in 
ejectment  accrues  upon  the  affirmance  of  the  judgment,  though  the  lialnlity 
of  the  obligors  may  continue  until  the  applicants  deliver  possession  of  the 
premises  recovered:  De  Castro  v.  Clarkty  29  CaL  11.     The  liability  of  the 
sureties  cannot  be  greater  than  that  of  the  principal:  Whitney  v.  AlUn,  21 
CaL  233.     In  New  York  it  has  been  held  that  the  undertaking  only  extendi 
to  the  case  of  an  affirmance  of  the  judgment,  and  the  sureties  are  not  liable  on 
the  dismissal  of  an  appeal:   Watson  v.  Husson,  1  Duer,  242;  Drummondr, 
Eusson,  4  Kern,  60;  Mills  v.  Forbes  (No.  12),  12  How.  Pr.  446.    But  other- 
wise  if  the  dismissal  be  from  mere  neglect  to  prosecute  the  appeal:  Karik  v. 
LigJU,  15  Cal.  327;  Chamberlin  v.  Beed,  16  Id.  207;  Chase  v.  Beraud,  29  Id. 
138.     But  now  sureties  are  liable  in  all  cases  of  dismissal:  See  Cal.  Code  C 
P.,  sec.  942.     Affirmance  means  an  affirmance  by  any  tribunal  having  cogni- 
zance of  the  cause:  Gardner  v.  Barney ,  24  How.  Pr.  467.     The  sureties  upon 
a  joint  undertaking  are  liable,  if  the  judgment  is  affirmed  against  one:  Id. 

107.  Money  Judgment. — The  undertaking,  to  operate  as  a  stay  of  exe- 
cution, must  be  in  double  the  amount  of  the  judgment.  The  conditions  of 
the  undertaking  are  that  if  the  judgment  or  order  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order,  or  the  part  of  such 
amount  as  to  which  the  judgment  or  order  is  affirmed,  if  affirmed  only  in 
part,  and  all  damages  and  costs  which  may  be  awarded  against  the  appellant 
upon  the  appeal,  and  that  if  the  appellant  does  not  make  such  payment  in 
thirty  days  after  filing  the  remittitur  of  the  supreme  court,  judgment  may 
be  rendered  against  the  sureties  upon  motion  of  the  respondents:  CaL  Code 
C.  P.,  sec.  942.  When  the  judgment  or  order  appealed  from  is  made  payable  in 
a  specified  kind  of  money  or  currency,  the  undertaking  required  by  this  lec- 
tion shall  be  drawn  and  made  payable  in  the  same  kind  of  money  or  cmrency 
specified  in  such  judgment:  Id. 

108.  Remedy  on  Defective  Undertaking.— An  appeal  will  not  he 
dismissed  on  the  ground  of  insufficiency  in  the  justification  of  the  sureties, 
where  the  undertaking  was  both  to  render  the  appeal  efiectual,  and  to  stay 
execution,  and  the  justification  was  sufficient  for  the  former  purpose.  R^ 
Bpondent's  remedy  is  by  motion  in  the  court  below  for  leave  to  proceed  on 
the  judgment:  Dobbins  v.  Dollai'hide,  15  Cal.  374;  Mokelumne  Hill  Co,  ▼. 
Woodbury,  10  Id.  185. 

109.  Setting  Aside  Undertaking. — If  an  undertaking  is  defective  oo 
an  appeal  from  judgment  of  sale  in  foreclosure,  the  plaintiff  should  move  to 
set  it  aside;  otherwise,  if  he  proceed  to  sell  the  premises  under  the  judg- 
ment, the  sale  must  be  vacated:  Parjitt  v.  Warner,  13  Abb.  Pr.  471.  AMicre 
the  undertaking  substantially  conforms  with  the  requirements  of  the  statute, 
defects  will  be  disregarded,  if  not  objected  to  by  motion  to  set  it  aside:  Id. 

110.  Undertaking  to  E£fect  Stay.— Whenever  an  undertaking  has  been 
duly  given  and  perfected,  it  suspends  all  further  proceedings  upon  the  jadg- 
ment  appealed  from,  or  upon  the  matter  embraced  therein,  but  as  reganls 
other  matter  the  power  to  proceed  is  not  afiected:  Curtis  v.  StillutU,  32  Barb. 
354;  Welch  v.  Cook,  7  How.  Pr.  282;  see  Trustees  of  Fenn  Tan  v.  Forbes,  8 
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Id.  285.  Unleaa  an  nndertaking  be  given,  the  mere  execution  and  deposit  of 
the  instrument  with  the  clerk  will  be  ineffectual,  and  will  procure  no  stay: 
Waring  v.  Ayres,  12  Abb.  Pr.  112.  When  given,  such  an  undertaking  only 
stays  future,  and  does  not  affect  the  validity  of  any  past  proceedings.  Thus, 
where  given  after  levy,  it  does  not  operate  to  discharge  lien  already  affected, 
but  only  suspends  its  enforcement:  In  He  Berry ,  26  Barb.  65;  Cook  v.  Dick- 
erton,  1  Duer,  679;  Ratlihone  v.  Morris,  9  Abb.  Pr.  213;  Waring  v.  Ayers,  12 
Abb.  Pr.  112;  Strecker  v.  Wakeman,  13  Abb.  Pr.  86;  but  see  CaL  CodeC.  P.> 
sees.  671,  946. 

HI.  Undertaking;  to  Effect  Stay. — Such  stay  is  inchoate  upon  giving 
the  undertaking,  but  defeasible  in  case  sureties  fail  to  justify  if  excepted  to: 
Thompson  v.  Blanehard,  2  Comst.  661;  4  How.  Pr.  210.  When  judgment 
directs  a  sale  to  satisfy  a  lien  other  than  a  mortgage  lien,  the  undertaking 
need  not  provide  for  payment  of  any  deficiency  which  the  judgment  may  di- 
rect to  be  paid:  England  v.  Lewis,  25  Cal.  337.  In  other  cases,  if  there  is  a 
provision  for  the  payment  of  a  deficiency,  the  undertaking  must  provide  for 
such  deficiency:  Id.  And  if  the  undertaking  is  given  only  for  costs  and 
double  the  amount  of  the  personal  judgment,  an  execution  for  the  sale  of  the 
property  under  the  lien  is  not  stayed:  Id. ;  see  Stafford  v.  Union  Bk.  of  Lou- 
isiana, 16  How.  U.  S.  135.  Nor  will,  in  such  case,  a  bond  for  costs  stay  the 
proceedings:  Orchard  v.  Hughes,  1  WalL  U.  S.  73. 

112.  "Who  Exempt  from  ITndertakine;. — No  bond,  written  undertak- 
ing or  security,  can  be  required  of  the  state  or  the  people  thereof,  or  any  offi- 
cer thereof,  or  of  any  county,  city  or  town:  Cal.  Code  C.  P.,  sec.  1068. 


CHAPTER  III. 

STATEMENT  ON  APPEAL. 

113.  To  what  extent  the  code  of  civil  procedure  has  changed 
the  practice  relating  to  appeals,  has  not  yet  been  fully  adju- 
dicated. It  is  believed,  however,  that  there  has  been  no 
substantial  change.  Under  section  338  of  the  practice  act 
the  party  wishing  to  appeal  prepared  a  '^statement,"  stating 
therein,  specifically,  the  errors  or  grounds  upon  which  he 
intended  to  rely  upon  the  appeal,  and  inserting  so  much  of 
the  evidence  as  might  be  necessary  to  explain  the  particular 
errors  or  grounds  specified.  By  another  section  it  was  pro- 
vided that  an  exception,  when  not  delivered  in  writing,  or 
written  down  by  the  clerk,  might  be  entered  in  the  judge's 
minutes,  and  afterward  settled  in  a  statement  of  the  case : 
Id.,  sec.  189.  If  exceptions  were  reduced  to  writing,  set- 
tled and  allowed  by  the  judge  during  the  trial  and  before 
judgment,  they  became  part  of  the  judgment-roll,  without 
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further  aotion  by  the  court  or  party;.  othei*wise  the  party 
yvsk,s  allowed  twenty  days  to  prepare  his  statement. 

114.  The  code  of  civil  procedure  does  not,  in  terms,  pro- 
vide for  a  statement  on  appeal,  except  where  a  statement 
has  been  made  under  a  motion  for  new  trial,  in  which  case 
such  statement  '^  may  be  used  on  appeal  from  a  final  judg- 
ment equally  as  upon  appeal  from  the  order  granting  or  re- 
fusing a  new  trial:''  Cal.  Code  C.  P.,  sec.  950.     But  though 
the  code  of  civil  procedure  does  not  provide  for  a  "  state- 
ment "  on  appeal,  such  as  was  authorized  by  section  338  of 
the  practice  act,  the  same  thing,  in  substance,  is  accom- 
plished by  a  *' bill  of  exceptions"  prepared  and  settled  in 
a  similar  manner:  See  Gal.  Code  C.  P.,  sec.  650.    A  bill  of 
exceptions  to  any  decision  may  be  presented  to  the  court  or 
judge  for  settlement  at  the  time  when  the  decision  is  made, 
and  when  settled  and  signed  by  the  judge,  is  filed  by  the  clerk : 
Id.  649.     Such  bill  of  exceptions  becomes  part  of  the  judg- 
ment roll,  which  is  made  up  by  the  clerk  immediately  after 
entering  judgment:  Id.,  sec.  670.    Where  the  bill  of  excep- 
tions is  settled  after  judgment,  as  provided  in  section  650, 
it  is  filed  with  the  clerk,  but  there  is  no  provision  making  it 
a  part  of  the  record  or  judgment-roll.     Such  bill  of  excep- 
tions, however,  must  be  furnished  to  the  supreme  court  by 
the  appellant,  if  he  relies  upon  it,  together  with  his  notice 
of  appeal  and  a  copy  of  the  judgment-roll:  Id.,  sec.  950. 
While  this  does  not  make  it  a  part  of  the  judgment-roll,  and 
therefore  not  a  part  of  the  record  in  the  court  below,  it  be- 
comes a  part  of  the  record  on  appeal  from  the  judgment: 
Caldtodl  V.  Parks,  47  Cal.  640;  Berry  v.  S.  F.  dc  N.  P.  B. 
Co,,  Id.  643.     As  a  statement  on  appeal  and  a  bill  of  excep- 
tions settled  under  section  650,  perform  the  same  office  in 
an  appeal  from  a  judgment,  differing  only  in  name  and  par- 
tially in  form,  and  the  former  beiug  perhaps  still  admissi- 
ble, the  decisions  under  the  former  practice  are  still  valu- 
able, and  in  most  respects  applicable:  See  Weiherbeev,  Car- 
roll, 33  Cal.  549. 

115.  The  office  of  the  statement  is  to  bring  into  the  record 
orders  and  ruliugs,  with  facts  necessary  to  explain  them, 
which  are  made  in  all  stages  of  the  proceedings,  as  well  as 
during  the  progress  of  the  trial,  and  not  contained  in  the 
judgment-roll:  AbboU  \.  Douglass,  28  Cal.  299;  De  Johnson 
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V.  Sepulveda,  6  Cal.  149;  Harper  v.  Minor,  27  Cal.  107.  And 
qnestiona  not  arising  on  the  judgment-roll  are  thus  pre- 
sented: Welherbee  v.  Carroll,  33  Cal.  519.  But  if  an  appeal 
is  taken  from  the  judgment-roll  alone,  no  statement  of 
grounds  nor  errors  need  be  assigned,  nor  be  contained  in 
the  transcript:  Solomon  v.  Beese,  34  Cal.  28;  Jones  v.  CUy  of 
Petaluma,  30  Cal.  230.  The  case  regularly  settled  and  filed, 
and  made  part  of  the  papers  presented  to  the  court,  is  in- 
dispensable: ConoUyy.  Conolly,  16  How.  Pr.  224;  Broward 
V.  SUUe,  9  Fla.  422. 

116.  !Non-appealable  orders  can  be  reviewed  only  by 
means  of  a  statement  on  appeal  from  the  final  judgment: 
Gates  V.  Walker,  35  Cal.  289.  Where,  on  appeal  from  an 
order  subsequent  to  final  judgment,  objections  to  the  con- 
sideration of  certain  affidavits  contained  in  the  record  were 
not  taken  as  required  by  rule  thirteen  of  the  supreme  court, 
such  objections  will  be  deemed  waived;  but  the  rule  is  other- 
wise in  respect  to  the  subject-matter  of  a  statement  on  ap- 
peal contained  in  such  record,  where  no  statement  embody- 
ing the  same,  duly  settled,  certified,  or  agreed  to,  as  re- 
quired by  law,  existed  in  the  court  below:  Welherbee  v. 
Carroll,  33  Cal.  549;  Bogers  v.  Parish,  35  Cal.  127.  The 
allegation  of  the  omission  of  the  judge  to  settle  a  statement 
which  was  submitted  to  him  cannot  be  taken  as  a  substitute 
for  a  statement:  Hoadky  v.  Crow,  22  Cal.  265. 

117.  To  review  the  final  decision  of  a  referee,  a  case  must 
be  made  containing  the  facts  found  by  the  referee,  his  con- 
clusions of  law  thereon,  and  the  exceptions  of  the  party  who 
appeals:  3  Kern.  344;  WestcoU  v.  Tliompson,  16  N.  T.  613. 
A  case  should  present,  with  legal  and  logical  precision,  the 
questions  which  are  to  be  examined,  and  should  contain 
nothing  else :  BisselY,  Hamlin,  20  N.  T.  519.  The  questions 
of  law  and  fact  raised  must  be  distinctly  set  forth,  accom- 
panied with  only  so  much  evidence  as  may  be  necessary  to 
show  their  pertinency  and  materiality,  and  when  such  state- 
ment or  bill  of  exceptions  is  settled,  it  will  be  presumed 
that  it  contains  all  the  evidence  given  in  the  cause  which 
was  necessary  to  be  stated  in  order  to  explain  the  points 
specified,  and  that  it  would  not  have  presented  a  different 
case  in  respect  to  the  specified  points,  had  it  contained  also 
the  omitted  evidence:  Abbey  Hom>estead  Association  y,  WU- 
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lardy  48  Cal.  619;  see,  also,  People  v.  Armstrong,  44  Id.  327; 
Biish  V.  Taylor,  45  Id.  112;  Fener  v.  Home  M.  L  Co.,  47  Id. 
427. 

118.  Where  a  judgment  on  trial  by  the  court  comes  up 
for  review  without  any  finding  of  facts,  nothing  can  be  pre- 
sumed against  the  correctness  of  the  judge's  decision: 
Vide  V.  Iroy  and  Boston,  R.  B.  Co.,  20  N.  T.  184;  Carman  v. 
Pidtz,  21  N.  Y.  647.  The  appellate  court  cannot  look 
beyond  the  findings  of  fact  contained  in  the  case,  in  order 
to  draw  any  inference  of  fact  bearing  on  the  appeal:  Stetc- 
art  y.  Smith,  14  Abb.  Pr.  75.  It  is  essential  that  the  find- 
ing upon  the  facts  be  explicit,  and  cover  all  the  material 
facts  in  the  case:  Bogei^a  v.  Beard,  20  How.  Pr.  282. 

119.  In  order  to  review  the  judgment  after  trial  by  the 
court,  or  the  decision  of  a  referee,  a  statement  of  the  facts 
found  by  the  judge,  and  his  conclusions  of  law,  is  impera- 
tively required.  The  party  who  prepares  the  case  should 
insert  the  statement,  which  will  be  subject  to  amendment 
and  settlement  by  the  judge.  If  a  conclusion  of  fact  is  to 
be  reviewed,  then  the  evidence  bearing  upon  that  con- 
clusion must  be  inserted.  It  will  also  contain  the  excep- 
tions taken  during  the  trial,  and  those  taken  after  trial  and 
judgment:  Hunt  v.  Bloomer,  13  N.  T.  341;  Magie  v.  Bahar, 
14  N.  T.  435;  Johnson  v.  Whitlock,  13  N.  T.  344;  Brewer  v. 
Isish,  12  How.  Pr.  481. 

120.  On  appeal  from  an  order  granting  or  refusing  a  new 
trial,  the  appellate  court  is  confined  to  the  record  on  which 
the  court  below  ruled:  Quivey  v.  Gambert,  32  Cal.  304. 
Where  the  appellants,  in  their  statement  on  motion  for  a 
new  trial,  fail  to  specify  the  particulars  in  which  the  evi- 
dence is  alleged  to  be  insufficient  to  justify  the  findings, 
the  findings  of  fact  will  not  be  reviewed  on  an  appeal  from 
an  order  denying  a  new  trial :  Cal.  Code  0.  P.  sec.  659, 
subd.  3:  see  Kelley  v.  Mack,  49  Cal.  524;  Coleman  v.  OS- 
more.  Id.  340;  Martin  v.  Matfield,  Id.  42;  The  Abbey  H.  A, 
V.  WUlard,  48  Id.  614;  Thcnme  v.  Hammond,  46  Id.  630; 
Doherty  v.  Enterpiise  Mining  Co,,  50  Id.  187;  Spanagley. 
Dellinger,  38  Id.  280.  The  following  is  a  copy  of  the  order 
of  the  court  in  denying  the  application  for  a  new  trial: 
*'Now,  on  this  day,  in  open  court,  comes  on  to  be  heard 
defendants'  motion  for  a  new  trial,  and  thereupon,  after 
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Iiaviog  heard  the  arguments  of  connsely  the  conrt  overrules 
the  same,  to  which  ruling  of  the  court  defendants,  by 
counsel,  except:"  Held,  that  the  order  did  not  show  an 
appearance  of  the  counsel  of  the  plaintiff  at  the  argument 
of  the  motion,  and,  therefore,  did  not  show  a  waiver  of  the 
objection  to  the  filing  of  the  statement:  Munch  v.  William' 
son,  24  Cal.  169. 

121.  "In  a  vast  majority  of  cases,  there  would  be  no 
occasion  for  a  motion  for  a  new  trial,  if  the  findings  were 
what  they  ought  to  be;  for,  in  nine  cases  out  of  ten,  where 
the  trial  is  by  the  court,  the  sole  controversy  here  is  as  to 
whether  the  conclusions  of  law  are  correct.  In  all  such 
cases  there  should  be,  and  there  certainly  need  be,  no 
occasion  for  a  motion  for  a  new  trial,  or  for  bringing  the 
evidence  to  this  court  in  any  form.  Every  such  case  ought 
to  come  here  upon  the  judgment-roll:"  Teivlcsbwy  v.  Ma- 
graff,  33  Cal.  237.  A  stipulation  that  a  statement  ''  be 
nsed  on  the  motion  for  a  new  trial,  and  also  on  the  appeal 
to  the  supreme  court,"  includes  an  appeal  both  from  the 
judgment  and  the  order  on  motion  for  new  trial:  Hastings 
V.  HaUeck,  13  Id.  203;  Oodchaux  v.  Mulfoi^d,  26  Id.  316; 
Burnett  v.  Pacheco,  27  Id.  409. 

PBEPABING  STATEMENT. 

122.  It  is  sufficient,  when  the  style  of  the  court  and  title 
of  the  cause  is  given  in  the  first  paper,  to  afterwards  give 
the  name  of  the  document,  and  at  the  head  say  "title  of 
cause";  and  where  a  paper  is  verified  or  acknowledged,  to 
say  "duly  verified,"  or  "duly  acknowledged."  The  date 
of  the  paper,  date  of  filing,  date  of  service,  etc. — the  rest 
may  with  advantage  be  omitted:  Marriner  v.  Smith,  27  Cal. 
654.  When  an  appeal  is  taken  from  an  order  mbde  upon 
other  evidence,  either  alone  or  in  connection  with  affida- 
vits, documents  not  filed,  judgment-rolls  and  files  in  other 
cases,  which  are  not  and  cannot  be  made  a  part  of  the  files 
in  the  case  heard,  and  questions  of  admissibility  of  evi- 
dence,  etc.,  which  may  arise,  so  much  of  these  as  is 
necessary  to  present  the  legal  points  contested  is  made  part 
of  the  record,  by  statement,  and  no  other  method  is  pro- 
vided: Hoggin  v.  Clarlc,  28  Cal.  162;  see,  also,  Albott  v. 
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Douglass,  28  Id.  299;  HuUon  v.  Seed,  25  Id.  479;  Harper  v. 
Minor,  27  Id.  107. 

123.  A  case  which  refers  to  a  paper  in  the  judgment-roll 
for  a  statement  of  facts  and  conclusions  of  law,  and  to  an- 
other schedule  or  paper  for  the  exceptions,  is  inartificial: 
Smith  V.  Grant,  15  N.  Y.  590;  Magie  v.  BaJeer,  14  Id.  435. 
Preparing  cases  in  actions  at  law,  in  those  in  equity,  in  the 
practice  under  the  New  York  statute,  explained:  Lawi^etice 
V.  Fowler,  20  How.  Pr.  407. 

WHEN  STATEMENT   UNNECESSARY. 

124.  In  Nevada,  in  appeals  from  orders  granting  or  refus- 
ing a  new  trial,  a  statement  oh  appeal  is  nol;  necessaij: 
Gregory  v.  Frothingham,  1  Nev.  253.  So  from  an  order 
made  on  affidavits  filed:  Paine  v.  Linhill,  10  Cal.  370;  Stone 
V.  Sto7ie,  17  Id.  514;  Walden  v.  Murdoch,  23  Id.  540;  Hoggin 
V.  Clark,  28  Id.  162;  Chay  v.  Harrison,  1  Nev.  602.  Nor  is 
it  necessary  to  specify  the  grounds  upon  which  the  appel- 
lant will  rely  for  a  reversal  of  the  order  of  discharge  in 
certain  cases:  Hoggin  v.  Clark,  28  Cal.  162.  Where  no 
statement  on  appeal  is  required,  no  specification  of  errors 
is  required:  Burnett  y,  Pacheco,  27  Id.  408;  HuttouY.Beed, 
25  Id.  478.  The  statement  prepared  and  used  on  the  hear- 
ing of  the  motion  for  new  trial  in  the  court  below  will  be 
sufficient:  Walden  v.  Murdoch,  23  Id.  640;  Oal.  Code  C. 
P.,  sec.  950. 

125.  The  affidavits  must  be  annexed  to  the  order  in  place  of 
a  statement,  and  the  certificate  of  the  clerk  should  specify 
the  affidavits  used,  which  should  have  been  marked  at 
the  time  as  filed  on  the  motion:  Paine  v.  Linhill,  10  Gal. 
370;  SUyne  v.  Stone,  17  Cal.  513.  But  in  other  cases,  if 
there  is  no  statement  on  appeal,  and  no  specification  of  er- 
rors, the  appeal  will  be  disregarded :  Burnett  v.  Pacheco,  27 
Cal.  409.  Where  there  is  no  assignment  of  errors,  or  state- 
ment of  the  points  and  authorities  on  which  the  appellant 
relies,  the  appeal  will  be  dismissed:  People  r.  Comedo,  11 
Cal.  70;  Id.  129. 

WHAT  STATEMENT   SHALL    CONTAIN. 

126.  The  statement  shall  state  specifically  the  particular 
errors  or  grounds  upon  which  he  intends  to  rely  on  the  ap- 
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peal:  Oal.  Code  C.  P.,  sees.  659,  661.  Error  will  not  be 
presumed,  but  must  be  affirmatively  showu,  and  all  intend- 
ments are  in  favor  of  the  regularity  of  the  court  below:  Ford 
V.  Bolton,  5  Cal.  320;  Toddr.  Winants,  36  Oal.  129;  Nosier 
V.  HayneSy  2  Nev.  53;  Champion  v.  Sessions,  2  Nev.  272.  By 
an  assignment  of  errors  is  meant  a  specification  of  the  errors 
upon  which  appellant  will  rely,  with  such  fullness  as  will 
give  aid  to  the  court  in  the  examination  of  the  transcript: 
Squires  v.  Foorman,  10  Cal.  298. 

127.  Errors  at  the  trial  cannot  be  reviewed  except  upon  a 
sufficient  case  or  exceptions:  Burnett  y.  Pacheco,  27  Cal. 
408;  Otis  V.  Spencet\  16  N.  T.  (2  Smith),  610;  6  Abb.  Pr. 
127;  15  How.  Pr.  425;  Tamer  v.  HaigU,  16  N.  T.  465.  A 
statement  that  certain  action  of  the  court  below  was  wrong 
is  insufficient:  Crisman  v.  Smith,  22  Ind.  13.  The  appellant 
must  show  wherein  the  error  consists:  People  y.  Wells,  3 
Cal.  148;  FordY.  Holton,  5  Id.  320;  approved  in  Owen  v. 
MoHon,  24  Id.  378;  Brown  v.  TolUs,  7  Id.  398;  People  v. 
liichmond,  29  Id.  414.  And  failing  to  specify  the  grounds, 
it  forms  no  part  of  the  record:  Reynolds  v.  Laiorence,  15  Id. 
359.  Errors  of  law,  on  motion  for  a  new  trial :  Barstow  v. 
Neivman,  34  Id.  90;  Loucks  v.  Edmondson,  18  Id.  203.  From 
order  made  after  judgment:  Leffingwell  v.  Oriffln,  29  Id.  192. 
Order  granting  nonsuit:  Morgan  y»  Thrift,  2  Id.  562;  Hoi- 
ve^'stot  V.  Bugby,  13  Id.  43.  A  general  objection  to  the  form 
of  a  verdict,  without  any  specification  of  the  particulars, 
will  not  be  considered:  Douglas  v.  Kraft,  9  Id.  662;  Maho- 
7iey  V.  Van  Winkle,  21  Cal.  552.  -A  specification  of  the  par- 
ticular grounds  of  error  is  the  essential  element;  the  evi- 
dence is  the  mere  incident:  Id. ;  Wixon  v.  B,  B.  and  Auburn 
Water  and  Mining  Co.,  24  Cal.  367;  Walls  v.  Preston,  25  Cal. 
59;  Millard  Y.  Hathaway,  27  Cal.  119;  CrowtherY,  Rowland- 
sati,  27  Cal.  376;  Mooi^e  v.  Murdoch,  26  Cal.  524;  Burnett  v. 
Pacheco,  27  Cal.  410. 

128.  On  the  ground  of  error  in  improperly  admitting 
evidence  irrelevant  to  the  issu^  the  irrelevancy  must  clearly 
appear;  some  facts  should  be  adduced  showing  its  admis- 
sion had  an  undue  influence  upon  the  verdict  of  the  jury: 
See  Cal.  Code  C.  P.  sec.  661;  McGarrity  v.  Byington,  12 
Cal.  426;  Ch^een  v.  Killey,  38  Id.  201.  So  as  to  the  exclu- 
sion of  evidence,  its  relevancy  and  the  purpose  for  which  it 
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is  offered  must  be  stated:  Bdbeiis  v.  Ungei\  30 Cal.  676.  The 
naked  direction  of  a  court,  unaccompanied  by  any  facts, 
cannot  support  allegations  of  error :  White  v.  Abernaihy,  3 
Cal.  426.  Errors  assigned  upon  instructions  will  not  be 
considered,  unless  there  is  an  authenticated  statement  of 
the  evidence  to  show  the  pertinency  or  relevancy  of  such 
instructions:  Nelson  v.  Mitchell^  10  Id.  92. 

129.  An  assignment  of  error,  that  the  verdict  of  the  jury, 
was  against  the  law,  is  improper:  Sclmfield  v.  Ferrers,  46 
Penn.  St.  438.  An  assignment  of  error  to  an  answer  to  a 
point  propounded  on  the  trial  below  must  repeat  the  point: 
JDUmars  v.  Commonwealth,  47  Id.  335.  An  objection  to 
evidence  offered  and  received  should  be  specific:  Cullum  y- 
Wagstaff,  48  Id.  300. 

130.  The  supreme  court  cannot  receive  evidence  other- 
wise than  through  the  statement  or  the  record:  Visher  v. 
Webster,  13  Cal.  58.  The  statement  shall  contain  so  much 
of  the  evidence  as  may  be  necessary  to  explain  the  partic- 
ular errors  or  grounds  specified,  and  no  more :  Cal.  Code 
C.  P.,  sec.  648;  HvUon  v.  Reed,  25  Cal.  478;  Hoggin  v. 
Clark,  28  Id:  162.  And  so  much  of  the  evidence,  rulings 
of  the  court,  etc.,  as  may  be  necessary  to  explain  the  points 
relied  on :  HuUon  v.  Reed,  supra;  Stone  v.  Stone,  17  Cal. 
513.  It  is  not  necessary  that  the  evidence  should  be  in 
the  precise  words  of  each  witness:  BaUersby  v.  AiMii  9 
Cal.  565.  A  brief  synopsis  of  its  substance  is  proper: 
Ross  V.  Roadhome,  36  Cal.  580.  The  bodily  insertion  of 
the  reporter's  notes  condemned :  People  v.  Getty,  49  Id.  584. 
A  mere  rescript  of  the  testimony  by  question  and  answer, 
with  the  objections  taken,  and  the  rulings  therein  will  not 
be  regarded  as  a  compliance  with  section  648  of  the  code  of 
civil  procedure :  CaldweU  v.  Farks,  50  Id.  502.  It  will  be 
presumed  that  the  statement  contains  all  the  evidence  per- 
tinent to  the  motion :  Smith  v.  Atham,  34  Cal.  506.  A  refer- 
ence to  the  evidence  as  taken  by  the  clerk  is  suflBcient,  the 
evidence  being  in  the  transcript.  The  statement  need  not 
contain  the  evidence:  Dart  v.  Rtish,  14  Cal.  81.  Where  the 
statement  on  appeal  does  not  purport  to  contain  all  the  evi- 
dence, the  appellate  court  will  not  consider  an  objection 
that  the  verdict  is  not  sustained  by  the  evidence:  Moore r. 
lice,  22  Cal.  514. 
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131.  Minutes  of  the  Court. — The  minutes  of  the  court,  to  form  part 
of  the  record,  must  be  embodied  in  the  statement  or  bill  of  exceptions:  Daw- 
ley  V.  Hovious,  23  Cal.  103;  Ilat-per  v  Minor,  27  Id.  107;  Atoore  v.  Del  Valley 
28  Id.  174;  AhfH)tt  v.  Douglass,  Id.  299;  Mendocino  v.  Morris,  32  Id.  145; 
People  V.  Empire  G.  and  S.  M.  Co.,  33  Id.  171.  Instead  of  copying  deeds 
and  transcripts  of  record,  where  no  point  is  made  on  the  construction  of  the 
language,  a  brief  statement  of  the  instrument  answers  every  purpose: 
Knowles  v.  Inches,  12  Id.  212. 

132.  Skeleton  Statement. — A  statement  containing  the  words  *'here 
insert,"  etc.,  describing  writ,  omitting  without  consent  documents  thus 
directed  to  be  inserted  in  the  statement  as  settled,  will  be  stricken  from  the 
transcript  on  appeal:  Kimball  v.  Semple,  31  Cal.  657;  see  "New  Trial,"  ante. 
When  documentary  evidence  is  referred  to  in  a  statement  on  motion  for 
a  new  trial,  the  appellant  cannot,  without  the  assent  of  the  other  party,  in- 
sert copies  of  the  same  in  the  transcript  on  appeal,  unless  the  statement  has 
been  engrossed  as  settled,  and  authenticated,  or  unless  the  originals  are  on 
the  files  of  the  court  or  constitute  a  part  of  the  records:  Id.  So  much  of 
instruments,  when  objected  to  as  evidence,  should  be  incorporated  as  may  be 
necessary  to  indicate  the  pertinency  and  materiality  of  the  objections  taken: 
Frovo^  V.  Piper,  9  CaL  662. 

WRITTEN  INSTRUMENTS,  ETO. 

183.  Where  a  notice  of  motion  to  dismiss  a  complaint 
on  specific  grounds  is  given,  to  review  the  order  made,  the 
record  must  disclose  the  papers  read,  or  the  evidence  oflFered 
in  their  support:  Ireeborn  v.  Glazier ^  10  Cal.  337.  No  er- 
rors can  be  assigned  on  an  instrument  not  embodied  in  the 
statement  on  appeal:  Moore  v.  Semple,  11  Id.  360.  So, 
where  affidavits  are  used  in  support  of  a  motion  for  new 
trial,  the  affidavits  must  be  set  forth,  but  the  omission  does 
not  aflfect  his  right  to  raise  the  question  as  to  errors  ap- 
parent on  the  face  of  the  record:  Branger  v.  Chevalier,  9  Id. 
353.  Where  a  written  or  printed  instrument,  as  a  news- 
paper "card,"  is  rejected  as  evidence  in  the  court  below, 
such  evidence  or  the  substance  of  it  must  be  returned  with 
the  record:  Dtoinelle  v.  Henrtqixez,  1  Id.  387. 

134.  Interlocutory  orders  must  be  embodied  in  a  state- 
ment or  bill  of  exceptions:  Abbott  v.  Douglass,  28  Cal.  295. 
From  a  decision  on  habeas  corpus,  the  facts  on  which  such 
decision  was  based  must  be  presented :  Ex  parte  Cleveland, 
36  Ala.  306.  A  stipulation  inserted  in  the  transcript,  and 
not  embodied  in  the  statement  or  bill  of  exceptions,  forms 
no  part  of  the  record:  Bitter  v.  Mason,  11  Cal.  214. 
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FILING  AND  SERVING  STATEMENT. 

135.  For  the  time  within  which  statements  and  bills  of 
exceptions  mast  be  prepared  and  settled,  see  Gal.  Code  C. 
P.,  sees.  650,  659,  661.  A  statement  on  appeal  must  be 
filed  within  the  time  prescribed  bj  law,  or  the  right  is 
waived:  Heihn  v.  Stratisbury,  12  Cal.  412;  Laffei^ty  v.  Brotmi' 
lee,  11  Cal.  132;  Harper  v.  Mimr,  27  Cal.  107;  Ryan  v. 
Douglieriy,  30  Id.  221;  Qidvey  v.  Oambeii,  32  Id.  312;  ifc- 
Intyre  v.  Willis,  20  Cal.  177;  Fariiswcyrth  v.  CoqniUard,  22 
lud.  453.  Moving  for  a  new  trial  does  not  of  itself  operate 
to  extend  the  time  for  filing  a  statement:  Bryan  v.  Maume, 
28  Cal.  238;  Harper  v.  Minor,  supra;  Mahoney  v.  Caperton, 
15  Cal.  313. 

136.  If  notice  of  appeal  be  regularly  served  and  filed,  bnt 
no  case  or  exceptions  be  filed  within  the  statutory  time,  the 
appeal  is  left  upon  the  judgment-roll:  Robinson  y.  Hudson 
Riv.  R.  R,  Co.,  3  Abb.  Pr.  115;  Conolly  v.  Conolly,  16  How. 
Pr.  224.     If  the  appealed  case  is  submitted  on  briefs,  and 
they  are  not  filed  within  the  time  specified,  and  the  tran- 
script contains  no  assignment  of  errors,  the  judgment  will 
be  affirmed:  Holm  v.  Roach,  25  Cal.  37.     In  New  York,  a 
case  or  exceptions  cannot  form  part  of  the  papers  on  an  ap- 
peal, unless  filed  prior  to  entry  of  judgment,  or  unless  an 
order  be  obtained  authorizing  the  case  or  exceptions  to  be 
annexed  to  and  form  part  of  the  judgment-roll :  Anderson  v. 
Dickie,  26  How.  Pr.  199.     The  court  refused  to  remand  the 
cause  for  the  purpose  of  amending  the  bill;  but  theconrt 
declined  to  decide  that  a  new  bill,  with  proper  amendments, 
could  not  be  filed:  Mulford  v.  Cohi,  18  Cal.  42. 

137.  The  time  for  preparing  and  filing  a  statement  may 
be  enlarged  upon  good  cause  shown:  Cal.  Code  C.  P.,  sees. 
650,  651,  661.  The  time  for  filing  statement  may  be  ex- 
tended thirty  days  beyond  the  twenty  days  allowed  by  stat- 
ute: Cal.  Code  C.  P.,  sec.  1054;  Bryan  v.  Maume,  28  Cal. 
238.  And  if  more  than  thirty  days  extension  is  granted,  is 
good  for  the  thirty  days  without  consent  of  opposite  party: 
Id.  Until  the  time  or  its  extension,  given  to  file  a  case  after 
its  settlement,  has  expired,  the  case  cannot  be  noticed  for 
argument:  Donahue  v.  Hicks,  21  How.  Pr.  438.  After  a 
statement  is  settled  and  filed,  and  becomes  a  record,  it  may 
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be  taken  in  the  farther  progress  of  the  action  as  prima  facie 
evidence  of  the  facts  therein  appearing:  Van  Bergen  v. 
AcHes,  21  How.  Pr.  314. 

jvb.  1041. 

Notice  of  Settlement  of  Bill  of  Ihxepliona  on  Appeal. 

[TiTLK.] 

To ,  attorney  for  defendant : 

Please  take  notice  that  the  proposed  bill  of  exceptions  of 
the  plaintiff  herein,  and  the  defendant's  amendments  thereto, 
will  be  presented  to  the  Judge  of  this  Court  for  settlement 

on  the day  of  . . .    .  ,  187 .,  at o'cl6ck  a.  m.,  at 

his  chambers  in  the  Court  House,  at ,  in  said  county. 

[SlONATUBB.] 

138.  Axnendments. — After  the  draft  of  the  biU  of  exceptions  has  been 
served  on  the  opposite  party,  ten  days  are  allowed  within  which  to  prepare 
and  serve  amendments  thereto.  The  statement  and  amendments  which  may  be 
served  shall  be  presented  to  the  judge  who  tried  or  heard  the  case,  within  ten 
days  thereafter,  upon  notice  of  five  days  to  the  respondent,  and  a  true  state- 
meut  shall  thereupon  be  settled  by  the  judge.  If  no  amendments  are  served, 
then  without  any  notice  to  the  respondent:  Cal.  Code  C.  P.,  sec.  650.  Unless 
the  respondent  serves  and  files  amendments  within  five  days  after  service  and 
filing  of  statement,  he  is  deemed  to  have  agreed  to  the  statement:  Connor  v. 
Jl orris,  23  Cal.  447 j  Bryan  v.  Maume,  28  Id.  238;  Kavanagh  v.  Maus,  Id. 
261.  Or  the  judge,  without  notice  to  the  respondent,  may  settle  and  authen- 
ticate  it:  Id.  A  party  is  not  at  liberty  to  serve  an  entire  new  case  as  an 
amendment,  w^ithout  special  leave  from  the  court:  Stuart  v.  Bineae,  4  Bosw. 
616. 

139.  Anthenticatloii  of  Statement. — The  statement,  when  settled  by 
the  judge,  shall  be  signed  by  him,  with  his  cei'tificate  that  the  same  has  been 
allowed  and  is  correct;  or  the  attorneys  shall  sign  the  same  with  their  cer- 
tificate that  it  has  been  agreed  upon  by  them,  and  is  correct.  In  either  case, 
when  settled  or  agreed  upon,  it  shall  be  filed  with  the  clerk:  Cal.  Code  C.  P., 
sec.  650.  A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions 
after  as  well  as  before  he  ceases  to  be  such  judicial  officer:  Cal.  Code  C.  P., 
sec.  653.  If  such  judge  or  judicial  officer,  before  the  bill  of  exceptions  is  set- 
tled, dies,  is  removed  from  office,  becomes  disqualified,  is  absent  from  the 
state,  or  refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by 
law  for  the  settlement  of  the  same,  it  shall  be  settled  and  certified  in  such 
manner  as  the  supreme  court  may,  by  its  order  or  rules,  direct:  Id.  This 
provision  also  applies  to  the  settlement  and  certifying  of  statements:  Id. 
The  certificate  of  a  judge  is  a  sufficient  authentication  that  the  statement  is 
substantially  correct:  Redman  v.  Gulnac,  5  Cal.  148;  Batter  shy  v.  Abbott,  9 
Id.  565.  But  a  statement  certified  by  the  judge  to  be  correct,  according  to 
his  recollection,  is  not  sufficient:  Van  Pelt  v.  Settler,  14  Id.  194.  The  au- 
thentication of  the  judge  or  attorneys  should  be  indorsed  on  the  engrossed 
statement:  Kimball  v.  Semple,  31  Id.  657.    A  judge  can  revoke  his  certificate 
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during  the  term  at  whioh  judgment  was  rendered,  but  after  the  term  he  can- 
not: Branfjer  v.  Chevalier ^  9  Id.  172.  An  authentication  need  not  affirma- 
tively show  that  the  settlement  was  upon  proper  notice,  or  in  the  presence  of 
both  parties.  In  the  absence  of  evidence  to  the  contrary  the  presumption  of 
law  is  in  favor  of  the  regularity  of  all  official  acts:  BaUertby  v.  Abbotl^  9  Id. 
565. 

140.  Authentication  Insnfflcient An  indorsement,  by  the  judge,  at 

the  bottom  of  a  statement  made  in  motion  for  a  new  trial,  that  the  axceiui- 
ments  to  the  statement  were  allowed,  is  not  sufficient  aiithentication:  Bald- 
%oin  V.  Ferre^  23  CaL  462.  So,  a  clerk^s  certificate  that  a  statement  is  the 
same  which  was  used  on  motion  for  a  new  trial  is  entitled  to  no  weight:  Ft* 
V.  Starr f  13  Id.  170.  No  mode  of  authentication  is  pointed  out  by  the  stat- 
ute, and  any  satisfactory  evidence  that  the  statement  has  been  examined 
and  approved  by  the  judge  is  sufficient:  Kidd  v.  LcUrd,  15  CaL  161.  An 
unauthenticated  document  purporting  to  be  a  statement  on  motion  for  new 
trial  will  be  stricken  from  the  transcript  on  appeal:  Kimball  v.  SempU,  31 
Cal.  657.  And  if  a  second  statement  is  afterwards  brought  up,  duly  certified, 
but  defective,  the  two  statements  cannot  be  used  in  connection:  Id.;  WJu:- 
more  v.  Skiveriek,  3  Nev.  288.  Where  a  party  appears  and  argues  a  motion 
for  a  new  trial,  it  is  a  waiver  of  want  of  settlement  and  an  authentication: 
Dickerson  v.  Van  Horn,  9  CaL  207;  Williama  v.  Gregory,  Id.  76;  see  Morris 
v.  Angle,  42  Id.  236. 

141.  Correcting  Statement. — The  supreme  court  will  not  amend  a  state- 
ment by  adding  thereto  facts  which  occurred  in  the  court  below  during  the 
trial.  The  record  in  the  supreme  cou^  must  remain  as  settled  in  the  coort 
below:  SaUerlee  v.  Bliss,  36  Cal.  489.  A  motion  to  correct  a  statement  on 
exceptions  is  an  original  proceeding  in  the  supreme  court,  and  must  be  insti- 
tuted by  a  petition  in  writing,  which  petition  should  be  presented  with  the 
record  and  the  application  made  before  the  case  is  submitted:  Wormouih  v. 
Gardner,  35  CaL  227.  Orders  which  the  court  of  appeals  has  no  jurisdiction 
to  review,  and  the  papers  upon  which  such  orders  were  granted,  will  be 
stricken  out  on  motion:  Smith  v.  Grant,  15  N.Y.  590.  But  imperfections  in 
form  should  be  disregarded:  Ringgold  v.  Haven,  I  CaL  113. 

142  ZlngroBsing  Statement. — Where  amendments  are  made  to  a  state- 
ment, a  fair  copy  of  the  statement,  so  amended,  must  be  made:  Marlow  t. 
Marsh,  9  CaL  259;  Shillman  v.  Riley,  10  CaL  300;  Kimball  v.  Semple,  31  Id. 
661.   Or  where  deeds  or  documentary  evidence  are  directed  to  be  inserted :  Id. 

143.  Objection  to  Statement. — The  place  to  object  to  immaterial  mat- 
ter in  a  statement  is  where  it  is  made  up  and  settled.  If  immaterial  matter 
is  introduced,  and  that  fact  is  made  to  appear  in  the  records,  the  party  inaisi- 
ing  on  its  introduction  will  be  taxed  with  the  costs  of  the  inunaterial  matter: 
Kimball  V.  Semple,  31  Cal.  658. 

144.  Re-Settlement— After  a  case  has  been  once  settled,  a  re-settlement 
of  the  case,  re-statement  and  re-finding  of  facts  is  not  to  be  allowed:  CaUin  t. 
CoU,  10  Abb.  Pr.  389;  17  How.  Pr.  82. 

145.  Statement  Must  be  Made. — A  party  appealing  mnst  make  his 
case  and  have  it  settled  with  such  statement  of  facts  as  will  necessarily  show 
the  law  is  in  his  favor;  if  not,  every  intendment  not  unreasonable  in  iteelf 
wiU  be  against  him:  Pltelps  v.  McDonald,  26  N.Y.  82j  Bissell  v.  Pierce,  28  K. 
Y.  252.     A  statement  will  not  be  regarded  unless  it  is  agreed  to  by  the  sttor- 
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neys  of  the  respective  parties,  or  settled  and  authenticated  hy  the  court: 
Kavanaugh  v.  Maus^  28  Cal.  261;  Coagrove  v.  Johnson^  30  Cal.  609;  Burnett 
V.  Pacheco,  27  Cal.  408.  The  settlement  of  a  case  is  a  judicial  and  not  a 
ministerial  act:  FUlden  v.  Lahens,  14  Abb.  Pr.  48.  In  New  York  the  case 
must  be  settled  by  the  court  below,  and  be  inserted  in  the  record,  and  should 
contain,  not  the  evidence,  but  only  the  conclusions  of  fact  drawn  from  the 
evidence  by  the  court  below:  Beid  v.  Benaselaer  Olaaa  Factory ^  3  Cow.  387; 
I'eeler  v.  Heath,  11  Wend.  479;  Melvin  v.  Leaycraft,  17  Id.  169;  People  v.  Su- 
perior CouH,  20  Id.  663;  Easterly  v.  Cole,  3  N.Y.  602.  Where  before  settle- 
ment the  judge  who  tried  the  case  died,  the  case  might  be  presented  upon 
affidavits:  Morse  v.  Evans,  6  How.  Pr.  446;  but  see  CaL  Code  C.  P.,  sec.  663. 
A  writ  of  mandate  may  issue  to  compel  a  judge  to  settle  a  statement  made 
on  motion  for  a  new  trial  in  an  insolvent  case:  People  v.  Bosborough,  29  CaL 
415. 

146.  Settlement,  Effect  o£— The  supreme  court  can  only  look  to  the 
statement  as  settled  by  the  court  below,  to  determine  the  character  and  the 
point  of  the  objection  made  on  the  trial  to  the  introduction  of  proposed  evi- 
dence. They  cannot  consult  the  opinion  of  the  judge  in  passing  upon  the 
motion  for  a  new  trial,  to  discover  the  real  point  of  objection:  Cochran  v. 
O^Ket^e,  34  Cal.  667.  A  case  as  settled  is  deemed  to  contain  a  true  state- 
ment of  the  facts  as  found:  Hartman  v.  Proudfit,  6  Bosw.  191.  On  appeal 
from  an  order  granting  or  denying  a  new  trial  there  is  no  necessity  for  pre- 
paring a  statement  on  appeal^  the  statement  on  motion  for  new  trial  being 
sufficient:  Loucks  v.  Edmondson,  18  Cal.  203.  A  statement  when  agreed  on 
by  the  parties,  should  not  probably  be  amended,  except  under  a  very  clear 
showing  of  mistake  or  fraud:  Hutcliinson  v.  Bours,  13  Cal.  60.  A  bill  of  ex- 
ceptions when  settled  and  filed  becomes  part  of  the  judgment-roll:  Higgins 
V.  Mahoney,  60  Id.  444;  Caldwell  v.  Parks,  47  Id.  640. 

147.  Special  Proceedings. — The  statute  does  not  require  the  board  of 
equalization  to  take  down  or  preserve  the  evidence  taken  before  them,  nor 
does  it  make  any  provision  for  settling  a  statement  of  a  trial  before  them,  or 
a  bill  of  exceptions  taken  during  its  progress;  but  doubtless  some  mode  might 
be  adopted  to  authenticate  the  evidence  when  required  on  appeal:  Central  Pa-' 
cific  Bailroad  Co.  v.  Placer  Co, ,  32  Cal.  682.  In  contested  election  cases,  where 
the  appellant  assigns  as  error  the  improper  rejection  by  the  court  below  of 
the  votes  cast  in  his  favor,  and  a  statement  is  made  part  of  the  record,  it  is 
competent  for  the  respondent,  by  way  of  amendment  thereto,  to  incorporate 
in  the  statement  the  fact  that  other  votes  cast  for  him  were  likewise  errone- 
ously rejected  by  the  court  below:  Webster  v.  Byrnes,  34  CaL  273. 

148.  Stipalation  of  Attorneys. — Where  counsel,  in  a  cause  pending  in 
the  supreme  court,  stipulate  to  submit  the  case  to  the  court  on  two  grounds 
only,  it  is  a  clear  waiver  of  all  other  assignments  of  error,  and  they  will  not 
be  allowed  to  go  behind  such  stipulation,  and  insist  upon  points  other  than 
those  mentioned  in  the  stipulation:  Cahoon  v.  Levy,  10  CaL  216. 

149.  Time  for  Settlement. — Statements  and  exceptions  should  be 
speedily  settled:  Huieltinson  v.  Bours,  13  CaL  60.  A  case  should  be  pre- 
sented for  settlement  without  unnecessary  delay:  Whiting  v.  Kimball,  6 
Bosw.  690.  The  bill  of  exceptions  must  be  settled  in  time,  or  it  will  be 
stricken  from  the  record:  Cameron  v.  SuUivan,  16  Wis.  610;  Lee  v.  TilloUson, 
4  HiU,  27. 


434  APPEALS. 

APPEAL  FROM  THE  JUDGMENT-ROLL, 

150.  Where  there  is  no  statement  on  appeal,  it  stands  on 
the  judgment-roll:  Am.  Biv.  Wai.  and  Min.  Co.  v.  Bear  Biv. 
Wed.  and  Min.  Co.,  11  Cal.  340;  McGiU  v.  Bainaldi,  Id.  391; 
Newberg  v.  Bevson,  12  Id.  280.  As  on  denial  of  motion  for 
a  new  trial:  Burge  v.  G.  H.  and  B.  B.  Water  Co.,  15  Cal. 
198;  Mclntyre  v.  Willis,  20  Cal.  177.  And  in  case  of  a 
denial  of  motion  for  a  new  trial  on  the  appeal  from  the 
judgment,  the  statement  on  motion  for  a  new  trial  forms 
part  of  the  record:  Solomon  v.  Beese,  34  Cal.  28;  Thtcdyy. 
JEUis,  22  Id.  651;  Cai-penii&i*  v.  Williamson,  25  Id.  154;  and 
may  be  used  on  appeal  from  the  order:  Casgrave  v.  How- 
land,  24  Id.  457;  WaMron  v.  Murdoch,  23  Id.  540;  see  Cal. 
Code  C.  P.,  sec.  950. 

151.  An  appeal  may  be  taken  from  the  judgment  of  the 
district  court  without  moving  for  a  new  trial  in  that  court: 
Innis  V.  The  Steamer  Senator,  1  Cal.  459.  But  on  appeal 
from  a  judgment  without  a  statement,  nothing  belongs  to 
the  record,  except  the  judgment-roll,  and  no  question  aris- 
ing outside  of  the  roll  can  be  considered :  Wel/terbee  v.  Car- 
roll, 33  Id.  549.  If  a  judgment  by  default  was  entered  on 
a  demurrer  overruled,  and  the  judgment-roll  did  not  dis- 
close what  action  was  taken  on  the  demurrer,  the  presump- 
tion is  that  the  proceedings  were  regular:  Abadie  v.  Catrilh, 
32  Id.  172. 

152.  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  or  order  appealed 
from,  and  of  papers  used  on  the  hearing  in  the  court  below: 
Cal.  Code  C.  P.,  sec.  951.  The  appeal  may  be  heard  on 
the  record,  consisting  of  the  order  appealed  from,  and  the 
affidavits  identified  in  the  mode  prescribed  by  law :  Wdher- 
bee  V.  Carroll,  33  Cal.  554.  Where  the  evidence  is  not  set 
out  in  a  statement  on  appeal,  the  court  will  presume  that 
the  court  below  had  good  reason  for  granting  a  new  trial: 
Dickinson  v.  Van  Horn,  9  Cal.  207.  One  who  alleges  error 
must  rely  on  the  record  to  disclose  it:  Waldie  v.  Dull,  29 
Cal.  555.  As  error  will  not  be  presumed:  Dimick  v.  Camp- 
bell, 31  Cal.  238. 
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153.  Every  intendment  is  in  favor  of  a  decision  of  the 
court  below:  Landei-s  v.  BoUon,  26  Cal.  393;  People  v. 
Quincyy  8  Cal.  89;  De  Johnson  v.  Septdveda,  5  Cal.  149.  But 
ivhere  error  is  sliov^n,  the  presumption  is  that  appellant  has 
been  prejudiced  by  it,  and  it  is  incumbent  on  respondent  to 
see  that  the  record  discloses  the  fact  that  appellant  has  not 
been  so  prejudiced:  Norwood  y,  Kentfield,  30  Cal.  393;  Jack- 
son  V.  Feather  Biver  B.  Wat.  Co,,  14  Id.  18. 

154.  Where  the  court  tries  the  cause  without  a  jury,  the 
proper  mode  of  reserving  questions  of  law  is  to  ask  the 
court  to  decide  them  and  note  the  refusal  in  a  bill  of  excep- 
tions: Grisivold  v.  Sharpe,  2  Cal.  17.  To  make  an  exception 
available,  it  must  appear  that  the  precise  question  intended 
to  be  raised  was  brought  to  the  attention  of  the  court  be- 
low: Walsh  Y.  Wash.  Ins.  Co.,  32  N.  T.  440. 

BILL  OF  EXCEPTIONS. 

155.  An  appeal  can  be  heard  on  a  bill  of  exceptions  taken 
at  the  trial,  if  signed  by  the  judge:  De  Johnson  v.  Sepulveda, 
5  Cal.  149.  Appellant  may  bave  questions  of  law  reviewed, 
by  making  a  statement  of  such  rulings,  with  sufficient  evi- 
dence to  show  their  materiality,  or  may  embody  them  in  a 
bill  of  exceptions:  3  Kern,  341,  344;  Hai^pery.  Minor,  27 
Cal.  107;  Ih'eadwell  v.  Davis,  34  Id.  604;  Gates  v.  Walker, 
35  Id.  289.  And  only  such  orders  and  rulings  as  the  appel- 
lant desires  to  have  reviewed :  Harper  v.  Minm%  supra. 

156.  The  supreme  court  of  Nevada  has  never  held  it  indis- 
pensable that  a  statement  should  be  made  in  the  court  be- 
low of  the  grounds  relied  on  upon  appeal.  The  exceptions 
to  the  ruling  of  the  court  below  will  be  treated  as  a  substi- 
tute: OiUig  V.  LaJce  Bigler  Boad  Co.,  2  Nev.  214.  In  the 
statute,  a  statement  and  bill  of  exceptions  on  this  subject 
mean  the  same  thing:  People  v.  Lee,  14  Cal.  510. 

157.  An  appeal  from  the  judgment  only  brings  under  re- 
yiew  such  rulings  on  the  trial  as  are  duly  excepted  to :  Letter 
V-  Putney,  7  Cal.  423;  Castro  v.  Gill,  5  Id.  42;  Keyes  v.  Dev- 
lin, 3  E.  D.  Smith,  518;  Gelston  v.  Hoyt,  13  Johns.  561;  Coon 
V.  Sjp'acuse  and  Vtica  B.  B.  Co.,  5  N.  Y.  492;  Franklin  v. 
Osgood,  14  Johns.  527.  For  the  principles  on  which  the 
above  rule  is  founded,  see  12  Johns.  493;  13  Id.  361;  17  Id. 
469;  2  Cow.  31;  2  Wend.  146;  4  Id.  179;  Wood  v.  Young, 
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5  Wend.  620.  Where  no  bill  of  exceptions  has  been  filed, 
a  judgment  of  the  court  below  will  not  be  disturbed  for 
errors  not  apparent  upon  the  record:  Scott  v.  Cook,  1  Oregon, 
24.  Where  the  ruling  of  the  court  appears  on  the  record, 
a  bill  of  exceptions  is  unnecessary:  People  y,  Maguire^  26 
Cal.  635;  Cunningham  v.  JVJieatleyy  21  Tex.  184. 

WHAT  A  BILL  OF  EXCEPTIONS  SHOULD  CONTAIN. 

158.  Documents  and  affidavits  to  be  reviewed  by  the  ap- 
pellate court  must  be  embodied  in  a  bill  of  exceptions  or 
record:  Gates  v.  Buckingham,  4  Cal.  286;  Bitter  v.  ilason,  11 
Id.  214;  Moore  v.  Semple,  Id.  360.  Writings,  if  not  em- 
bodied in  a  bill  of  exceptions,  should  be  unmistakably 
marked  or  identified,  so  as  to  leave  no  doubt  as  to  what  is 
referred  to:  Lyons  v.  Thompson,  16  Iowa,  62.  As  affidavits 
in  support  of  a  motion:  People  v.  Honshell,  10  Cal.  83;  People 
V.  Martin,  32  Id.  92;  Harman  v.  State,  22  Ind.  331.  Or 
affidavits  as  to  incompetency  of  a  juror:  People  v.  Houshett, 
10  Cal.  86;  affirming  People  v.  Stonedfer,  6  Id.  411.  Affi- 
davits used  on  motion  to  open  the  judgment  form  no  part  of 
the  record,  where  there  is  no  certificate  of  the  clerk  or  ad- 
mission of  counsel  that  they  were  used  for  that  purpose: 
Bitter  v.  Mason,  11  Id.  214. 

159.  And  to  review  intermediate  orders  on  an  appeal 
from  the  final  judgment,  such  orders  must  be  made  a  part 
of  the  record  by  a  bill  of  exceptions :  CoimeU  v.  Davis,  16 
Wis.  686.  An  order  striking  out  a  statement  on  motion  for 
a  new  trial  cannot  be  brought  before  the  supreme  court  by 
a  bill  of  exceptions:  Quivey  v.  Gambert,  32  Cal.  304;  see 
Calderwood  v.  Peyser,  42  Id.  110.  It  is  not  necessary  to 
embody  matter  of  record  in  a  bill  of  exceptions:  De  Johnson 
V.  Sepvlveda,  5  Id.  149.  A  bill  of  exceptions  stating  *'th&t 
thereupon  plaintiff  filed  his  certain  motion,  with  affidavits 
attached,  to  set  aside  said  verdict,  does  not  refer  to  the 
affidavits  so  as  to  make  them  part  of  the  record :  Moffil  v. 
Bogers,  15  Iowa,  453.  If  a  bill  of  exceptions  made  to  an 
order  dismissing  a  motion  for  a  new  trial  recites  the  giving 
of  a  notice  and  the  different  steps  taken  in  prosecntiDg  the 
motion,  it  will  be  received  as  evidence  of  the  facts  recited, 
without  including  notice,  statement,  etc.,  in  the  transcript: 
Warden  v.  Mendocino  Co.,  32  Cal.  655. 
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FILING  AND  SETTLEMENT  OP  BILL  OF  EXCEPTIONS. 

160.  Bills  of  exceptions  made  during  the  progress  of  the 
trial  should  be  written  down,  settled  and  signed  by  the 
judge,  filed  in  the  case,  and  be  annexed  to  the  judgment- 
roll:  More  V.  Del  Valley  28  Cal.  170;  People  v.  Empire  G.  and 
S.  M.  Co.,  33  Id.  173;  Wetherbee  v.  Carroll,  Id.  553.  A  bill 
of  exceptions  may  be  filed  by  the  judge  at  his  own  instance, 
and  will  in  such  case  become  a  part  of  the  record :  Shephei^d 
V.  Breiiton,  15  Iowa,  84.  A  bill  of  exceptions  cannot  be 
filed  by  the  judge  after  the  time  given,  at  least  not  without 
the  consent  of  all  parties:  Swinney  v.  Nave,  22  Ind.  178. 

161.  The  fact  that  a  bill  of  exceptions  was  not  signed 
until  more  than  ten  days  after  the  trial  cannot  defeat  a 
party's  right  to  appeal:  People  v.  Martin,  6  Cal.  477.  A 
certificate  of  the  judge,  made  eight  years  after  the  trial,  that 
he  believed  the  exceptions  were  correctly  noted  in  the 
clerk's  minutes  of  testimony,  cannot  supply  the  place  of  a 
bill  of  exceptions:  Castro  v.  Armesti,  14  Cal.  38.  When  it 
appears  from  the  bill  of  exceptions,  signed  by  the  judge, 
that  the  motion  for  new  trial  was  heard  on  statement, 
counter-statement,  and  affidavits,  it  cannot  be  objected  that 
the  statement  was  not  settled :  JFilliams  v.  Gi'egoi-y,  9  Cal. 
76.  A  bill  of  exceptions  taken  during  the  trial  is  a  part  of 
the  judgment-roll:  Cal.  Code  C.  P.  sec.  670.  Bills  of  ex- 
ceptions settled  after  trial,  and  judgment  under  sec.  650, 
though  not  technically  a  part  of  the  judgment-roll,  are  filed 
by  the  clerk,  and  become  part  of  the  record  on  appeal:  Id. 
sec.  950. 

162.  EzceptioDa  to  Evidence. — An  exception  to  admission  of  evidence, 
stating  no  grounds,  will  not  be  considered:  Miller  v.  Duff,  34  Wis.  167; 
Voorman  v.  Voight,  46  Cal.  392.  In  a  trial  by  the  court,  the  bill  of  excep- 
tions must  show  what  evidence  was  given  on  the  trial,  and  the  exceptions 
taken  to  the  finding:  Coneanon  v.  Blake,  16  Wis.  518.  Exceptions  will  not 
be  sustained  which  simply  show  that  incompetent  declarations  were  ad- 
mitted in  evidence,  without  showing  what  those  declarations  were:  Hacket  v. 
King,  8  Allen  (Mass.)  144.  A  statement  in  a  bill  of  exceptions,  that  the 
plaintiff  offered  in  evidence  a  deed  to  him  and  others,  conveying  the  de- 
manded premises  to  the  parties  therein  named,  according  to  their  respective 
interests,  does  not  show  whether  the  deed  conveyed  the  land  to  the  parties  as 
tenants  in  common  or  in  severalty:  Page  v.  O^Brien,  36  OaL  559. 

163.  Exceptions  to  Findings. — A  defective  finding  of  facts  is  not  a 
ground  for  reversing  a  judgment,  when  that  defect  is  not  noticed  or  com- 
plained of  in  the  court  below:  McGluaky  ▼.   Qerhauaer,  2  Nev.  47.      A 
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defective  specification  of  grounds,  explaining  the  points  of  objection,  is  not 
cured  by  the  assignments  in  the  exceptions  taken  to  the  findings:  Harper  r. 
Minor,  27  Cal.  107. 

164.  Iijcceptioiui  to  InstmctloiiB. — It  is  the  duty  of  appellant  to  in- 
corporate instruction  to  which  he  objected  in  his  bill  of  exceptions:  Hick*  ▼. 
Br  at,  21  Ark.  422.  To  enable  the  supreme  court  to  pass  upon  the  propriety 
of  modified  instructions,  the  instructions,  as  asked,  should  be  before  the 
court,  and  also  the  modifications,  as  made  by  the  court  below:  Bote*  t. 
Henney,  32  111.  130.  Exceptions  to  instructions  given  or  refused  by  the 
court,  should  be  specific:  Baker  v.  McOinniss,  22  Ind.  157. 

165.  Exceptions  to  Rulings — Where  an  exception  is  taken  to  the  de- 
cision of  a  court  refusing  a  nonsuit,  on  settlement  of  the  bill  the  plaintiff 
must  see  that  all  the  evidence  material  for  him  is  inserted  in  the  bill  of  ex- 
ceptions: Ringgold  \,  Haven,  1  CaL  108;  Dickenson  v.  Van  Horn,  9  Id.  210^ 
211.  A  trial  before  a  referee  should  be  conducted  in  the  same  manner  ss  s 
trial  before  the  court,  and  the  evidence  should  be  embodied  in  a  bill  of  ex- 
ceptions certified  by  the  referee:  Goodrich  v.  City  of  MarywUle^  5  CaL  431; 
Phelps  V.  Feahody,  7  Id.  52.  In  a  bill  of  exceptions,  the  words,  "the  fore- 
going was  all  the  evidence  given  in  the  cause,"  are  sufficient  to  exdode 
the  presumption  of  other  evidence:  Ford  v.  Mitchell,  21  Ind.  54;  Edep  v. 
Larsh,  Id.  183;  Branham  v.  Bmtiford,  17  Id.  47. 

TRANSCRIPT  ON  APPEAL. 

166.  It  is  the  duty  of  the  appellant  to  furnish  the  supreme 
court  with  a  complete,  clean,  properly  arranged,  and  prop- 
erly authenticated  transcript:  Kimball  v.  Semple^  31  CaL 
657.  To  attend  to  clerical  and  typographical  errors,  and 
see  that  the  transcript  is  a  true  copy  of  the  original  in  all 
respects  other  than  maps  and  surveys:  trarildin  v.  Good- 
man, 31  CaL  458.  Pleadings,  proceedings,  and  statement, 
shall  be  chronologically  arranged,  and  each  transcript  shall 
be  prefaced  with  an  alphabetical  index  to  its  contents, 
specifying  the  folio  of  each  separate  paper,  order,  or  pro- 
ceeding, and  of  the  testimony  of  each  witness,  and  tLe 
transcript  shall  have  at  least  one  blank  fly-sheet  cover: 
Cal.  Sup.  Ct.,  Bule  vi. 

167.  It  must  be  duly  certified  to  be  correct  by  the  attor- 
neys of  the  parties  plaintiff  and  defendant,  or  by  the  clerk 
of  the  court  from  which  the  appeal  is  taken :  Cal.  Sap.  Ci. 
Bule  ii;  Cal.  Code  C.  P.,  sec.  953.  The  object  of  this  rale 
is  to  enable  the  attorneys  to  make  up  the  record,  and  by 
omitting  useless  and  superfluous  matter  save  expense,  facil- 
itate the  examination,  and  hasten  the  decision:  JEsiaie  of 
Boyd,  25  Cal.  511.  The  transcript  of  records  in  ciyil  cases 
must  be  printed.     As  to  directions,  see  Cal.  Sup.  Ct.  BaloT. 
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The  party  filing  the  transcript,  or  the  clerk  of  the  court, 
may  print  the  same,  and  the  printed  transcript,  certified, 
shall  be  filed,  and  constitute  the  record  of  the  cause  in  the 
appellate  court:  Cal.  Sup.  Ct.  Rule  x. 

FILING  TRANSCRIPT. 

168.  In  all  cases  where  an  appeal  has  been  perfected, 
the  transcript  shall  be  filed  within  forty  days:  Cal.  Sup. 
Ct.  Eule  ii.  The  time  maybe  extended  by  stipulation,  but 
the  court  cannot  extend  it  more  tban  twenty  days:  Id.  If 
not  filed  within  the  time  prescribed,  tbe  appeal  may  be 
dismissed  on  motion  made  during  the  first  week  of  the 
term,  without  notice:  Id.,  Bule  iii.  It  has  been  held  by 
the  United  States  supreme  court,  that  the  general  rule  that 
transcript  of  record  must  be  filed,  and  the  case  docketed  at 
the  term  next  succeeding  the  appeal,  has,  however,  excep- 
tions— as  where  appellant  is  prevented  from  seasonably 
obtaining  the  transcript,  by  fraud  of  the  other  party,  or  by 
the  ill-founded  order  of  the  court  below:  Uniled  States  v. 
Gomez,  3  Wall.  U.  S.  752;  see,  also,  Tlixympsoii  v.  Blanchard^ 
2  N.  T.  561.  Under  the  statute  of  Iowa,  it  is  the  duty  of 
the  appellant  to  file  a  perfect  transcript :  UuU  v.  Smith,  15 
Iowa,  584. 

SERVICE  OF  TRANSCRIPT. 

169.  As  soon  as  practicable  after  being  printed,  and  at  or 
before  the  time  of  filing  the  same,  a  printed  copy  shall  be 
served  on  the  attorney  of  the  adverse  party,  and  if  there  be 
more  than  one  adverse  party,  on  the  attorney  of  each  party 
appearing  by  attorney:  Cal.  Sup.  Ct.  Bule  ix.  A  failure 
of  such  service  is  not  a  ground  for  dismissing  the  appeal,  if 
reasonable  diligence  is  used;  but  respondent  may  object  to 
a  hearing  at  the  first  term,  if  service  is  not  made  in  time  for 
him  to  prepare  for  argument:  Estate  of  Boyd,  25  Cal.  512. 
Service  should  be  made  before  or  at  the  time  of  filing,  and 
if  the  transcript  is  printed  by  the  clerk,  the  appellant  should 
direct  the  clerk  to  forward  him  copies  as  soon  as  printed 
for  service :  Estate  of  Boyd,  25  Cal.  512. 

170.  Besides  the  original,  there  shall  be  filed  twenty-one 
copies  of  the  transcript,  and  points  and  authorities,  and 
statement  of  facts,  which  copies  shall  be  distributed  by  the 
clerk  as  prescribed  bylaw:  Cal.  Sup.  Ct.  Bule  ii.,  subd. 
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9.     See  rules  of  the  supreme  court  of  California^  adopted  in 
1878. 

WHAT  THE  TRANSCRIPT  MUST  CONTAIN. 

171.  On  appeal  from  a  final  judgment,  the  appellant  mnst 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment-roll,  and  of  any  bill  of  exceptions  or  statement 
in  the  case  upon  which  the  appellant  relies.  Any  stat-emeot 
used  on  motion  for  new  trial,  or  settled  after  decision  of 
such  motion,  when  the  motion  is  made  upon  the  minutes  of 
the  court,  as  provided  in  sec.  661,  or  any  bill  of  exceptions 
settled,  as  proyided  in  sees.  649  and  650,  or  used  on 
motion  for  a  new  trial,  may  be  used  on  appeal  from  a  final 
judgment  equally  as  on  appeal  from  the  order  granting  or 
refusing  a  new  trial:  Oal.  Code  C.  P.,  sec.  950. 

172.  *'  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  judgment,  or  order  appealed  from, 
and  of  papers  used  on  the  hearing  in  the  court  below:"  Id., 
sec.  961.  On  an  appeal  from  an  order  granting  or  refusing 
a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  order  appealed  from,  and  of 
the  papers  designated  in  section  661  of  the  code:  Id.,  sec. 
952.  These  copies  must  be  arranged  in  their  chronological 
order,  and  to  them  must  be  added,  in  cases  in  which  it  is 
necessary,  an  assignment  of  errors,  and  a  stipulation  of  the 
attorneys,  or  the  certificate  of  the  clerk,  that  the  transcript 
is  correct,  and  that  the  necessary  bond  on  appeal  has  been 
given,  or  that  the  same  has  been  waived  by  stipulation. 

Jfo.  1042. 

Form  of  Stipulation, 

It  is  hereby  agreed  that  the  foregoing  transcript  contains 
a  full,  true,  and  correct  copy  of  all  papers  necessary  and 
proper  to  be  used  on  this  appeal;  that  the  appeal  herein 
was  duly  perfected,  and  the  requisite  undertaking  on  appeal 
was  given  and  filed  within  the  time  prescribed  by  law  [or, 
that  an  undertaking  on  appeal  is  hereby  expressly  waived 
by  the  respondent];  that  the  foregoing  is  a  full,  true  and 
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correct  transcript,  and  that  the  appeal  herein  may  be  heard 

thereon. 

A.  B.,  Attorney  for  Appellant. 

CD.,  Attorney  for  Eespondent. 

173.  AfSdavits  and  Docnments. — Affidavits  or  documents  copied  into 
the  transcript,  but  not  certified  by  the  clerk  or  judge,  or  not  presented  by 
statement  or  bill  of  exceptions,  cannot  be  considered:  Gordon  v.  Clark,  22 
CaL  534;  Stone  v.  Stane,  17  Cal.  513}  PeopU  v.  Honehell,  10  CaL  83.  So 
of  affidavits  used  on  motion  to  open  the  judgment:  Bitter  v.  Mason,  11  Cal. 
214.  Nor  the  affidavit  of  one  of  the  attorneys,  showing  the  objections  made 
to  the  selection  of  the  jury:  Magee  v.  Moh  Hill  Canal  aiid  Min.  Co.,  5  Cal. 
258.  The  certificate  of  the  judge,  of  the  matters  read  or  referred  to,  where 
documents  and  depositions  were  used  on  a  motion  for  new  trial,  will  be  suf- 
ficient identification  of  the  documents  and  depositions  used:  Loucks  v.  Ed' 
mondson,  18  Cal.  203;  Walden  v.  Murdock,  23  Cal.  649.  And  a  copy  of  such 
papers  used  on  the  hearing  of  the  motion  must  be  furnished:  Same  authori- 
ties, and  Bodley  v.  Ferguson,  25  Cal.  584.  So,  on  a  review  of  an  order,  on 
motion  to  dismiss  a  complaint  on  specified  grounds:  Freeborn  v.  Olauer,  10 
CaL  337.  Affidavits  filed  in  opposition  to  an  application  for  an  injunction 
are  part  of  the  record,  and  may  be  considered,  though  not  embraced  in  the 
statement:  Oagliardo  v.  Crippin,  22  CaL  362. 

174.  Copy  of  Map The  appellate  court  does  not  examine  the  original 

transcript  in  the  clerk's  office,  unless  it  contains  the  only  copy  of  a  map  or 
survey:  Franklin  v.  Goodman,  31  Cal.  458.  But  one  copy  of  any  map  or  sur- 
vey need  be  furnished:  Cal.  Sup.  Ct.,  rule  vii. 

175.  Findings — ^Where  a  cause  is  tried  by  a  judge  alone,  the  record 
should  disclose  a  finding  by  him  of  the  facts,  and  a  statement  of  his  conclu- 
sions of  law  upon  the  facts:  Hoagland  v.  Clary,  2  Cal.  474.  The  decision  of 
the  court  must  be  given  in  writing  and  filed  with  the  clerk,  and  the  facts 
found  and  conclusions  of  law  must  be  separately  stated.  Findings  of  fact, 
however,  may  be  waived  by  the  parties:   See  CaL  Code  C.  P.,  sees.  632-634. 

176.  Judgment-ron. — If  the  transcript  does  not  contain  all  the  judg- 
ment-roll, but  contains  all  that  is  necessary,  the  defect  is  waived  by  stipula- 
tion that  it  contains  all  that  is  necessary  for  the  purpose  of  the  appeal:  Sol- 
omon V.  Reese,  34  CaL  28.  But  the  transcript  should  always  contain  enough 
of  the  record  of  the  court  below  to  fully  present  the  question,  and  show  the 
materiality  of  the  point  relied  on  to  reverse  the  judgment  or  order;  and  gen- 
erally, whenever  a  pleading  or  other  paper  has  been  necessarily  used  on  the 
hearing  by  the  court  below,  a  copy  of  the  pleading  or  an  agreed  statement  of 
the  contents  of  so  much,  at  least,  as  is  relevant  to  the  point  in  issue,  should 
be  furnished  in  the  transcript:  MeQuade  v.  Whaley,  29  Id.  614.  The  fact 
that  a  record  is  erroneous  in  stating  that  the  parties  waived  a  jury  cannot  be 
shown  by  an  affidavit  of  the  judge  who  tried  the  cause:  Smith  v.  Brannan, 
13  Id.  115. 

177.  Motions — A  motion  is  no  part  of  a  record,  and  its  indorsement  by 
the  judge  as  **  correct,"  does  not  make  it  so:  Thompson  v.  Buckenstos,  1  Ore- 
gon, 17. 

178.  Nevr  Trial. — On  appeal  from  an  order  denying  a  new  trial,  the  ap- 
pellant is  only  required  to  furnish  copies  of  the  notice  of   appeal,  order 


442  APPEALS. 

appealed  from,  and  of  the  papers  used  on  the  hearing  of  the  motion:  Wahe- 
man  v.  Coleman^  28  Cal.  58.  Subsequent  decisions  seem,  however,  to  re- 
quire more.  Evidence  of  service  of  the  notice  of  motion  must  be  contained 
in  the  record,  or  it  must  clearly  appear  that  service  was  waived:  Calderwood 
v.  Brooks,  Id.  151.  The  transcript  must  also  contain  an  authenticated  copj 
of  the  pleadin;cs,  or  an  agreed  statement  of  their  contents:  McQuade  v. 
Whaley,  29  Id.  612.  Or  such  pleadings,  depositions  and  minutes  as  were  read 
or  referred  to  on  the  hearing,  identified  by  the  certificate  of  the  judge,  and 
the  affidavits  and  statement  upon  which  the  motion  was  made:  Wetkerhte  ▼. 
Carroll,  33  Id.  549.  There  is  no  necessity  of  preparing  a  statement  on  ap- 
peal from  an  order  granting  or  refusing  a  new  trial,  the  statement  on  motion 
for  new  trial  being  sufficient:  Loueka  v.  EdmojuUon,  18  Id.  203.  It  is  not 
necessary,  in  all  cases,  to  bring  up  the  pleadings  in  full.  A  summary  will, 
in  most  cases,  answer  every  purpose  on  appeal,  if  it  be  agreed  to  by  tiie  at- 
torneys of  the  parties:  Todd  v.  WinanU,  36  Id.  129.  When  the  only  point 
is  as  to  whether  the  statement  was  filed  in  time,  it  is  not  necessaiy  to  insen 
the  statement  itself  on  the  record:  Harper  v.  Minor,  27  Id.  108. 

179.  New  Trial. — If  a  new  trial  has  been  denied,  on  the  ground  that  the 
evidence  is  insufficient  to  sustain  the  cause  of  action,  an  authenticated  oc^y 
or  an  agreed  statement  of  the  pleadings  must  be  included  in  the  transcript: 
McQuade  v.  Whaley,  29  Cal.  612;  Wetherbet  v.  Carroll,  33  Id.  M9.  An  ap- 
pellate court  will  not  consider  an  order  on  motion  for  a  new  trial,  when  the 
motion,  judgment,  and  pleadings  are  only  presented  to  it  by  a  bill  of  excep- 
tions: N,  O.  R.  R.  Co.  v.  AlbriUon,  38  Miss.  242.  An  appeal  was  taken 
from  a  judgment  of  nonsuit,  and  an  order  denying  a  motion  for  a  new  trial. 
The  transcript  on  appeal  consisted  of  the  statement  on  motion  for  a  new  thai, 
and  a  stipulation  that  said  motion  was  denied,  that  the  appeal  was  duly  taken 
and  perfected,  and  'Hhat  the  foregoing  transcript  is  correct:'*  Held,  that  in 
the  absence  of  the  pleadings,  or  a  statement  of  the  issues,  this  court  cannot 
ascertain  whether  the  court  below  erred  in  granting  the  nonsuit,  and  the 
judgment  will  be  affirmed:  Todd  v.  Winanta,  36  CaL  129. 

180.  Notice  of  Appeal. — The  transcript  must  show  that  notice  of  aj^ieal 
has  been  duly  served  upon  the  other  side:  Franklin  v.  Renier,  8  CaL  340; 

Western  Pacific  /?.  R.  Co.  v.  Reed,  35  Id.  621;  Carr  v.  State,  1  Kana.  331. 
A  waiver  of  the  filing  by  stipulation  of  the  parties  is  not  equivalent  to  the 
filing  of  the  notice;  for  consent,  though  it  may  waive  error,  cannot  oonfer 
jurisdiction:  Bonds  v.  Hickman,  29  CaL  463;  Low  v.  Rice,  8  Johns.  409;  Carr 
v.  State,  supi'a. 

181.  Order  after  Judgment. — On  an  appeal  from  an  order  after  judg- 
ment, the  transcript  should  contain  a  copy  of  the  order  appealed  from,  and 
copies  of  all  papers  used  on  the  hearing:  CaL  Code  0.  P.,  sec.  951;  Olidiien 
V.  Packard,  28  CaL  649.  And  if  based  on  affidavits  and  other  evidence,  it 
must  contain  a  statement  made  and  settled  in  the  mode  prescribed  for  the 
making  and  settling  statements  on  appeals  from  final  judgments:  Wdkerbee 
v.  CarroU,  33  Id.  549. 

182.  Order  Baaed  on  Xhridenoe.— When  an  appeal  is  from  an  order 
based  on  evidence  other  than  affidavits,  the  record  consists  of  the  order  ap- 
pealed from  and  a  statement  prepared  and  settled,  containing  so  much  of  saiii 
evidence  as  is  necessary  to  present  the  points  relied  on:  Wetherbee  v.  Carroll, 
33  CaL  549.     The  appellate  court  cannot  reverse  a  judgment  for  want  of 
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sufficient  evidence  to  sustain  the  verdict,  unless  the  record  shows  that  all  the 
material  evidence  is  before  it:  State  v.  Bonds,  2  Nev.  265. 

183.  Pleadings. — On  an  appeal  from  a  final  judgment,  the  transcript 
must  contain  a  copy  of  the  pleadings:  Cal.-Code  C.  P.,  sec.  950;  Hart  v. 
Plum,  14  Cal.  148.  Attorneys  may  agree  as  to  the  contents  of  the  pleadings, 
and  introduce  into  the  transcript  such  agreement,  instead  of  printing  the  en- 
tire pleadings.  [This  course  should  be  pursued  in  all  cases  where  no  point  is 
made  on  them]:  McQuade  v.  Whaley,  29  Id.  612.  But  if  an  amended  com- 
plaint or  answer  is  filed,  and  no  question  arises  on  the  original  pleadings,  it  is 
not  necessary  to  include  them  in  the  transcript:  Marriner  v.  Smithy  27  Id. 
649.  A  statement  of  the  contents  of  pleadings  not  agreed  to  by  the  opposite 
attorney,  or  included  in  the  settled  statement,  though  placed  in  the  transcript, 
constitutes  no  part  of  the  record.     McQuade.  v.  Whaley,  supra. 

184.  Separate  Appeals. — When  defendants  take  separate  appeals,  and 
sign  distinct  bonds,  one  transcript  will  suffice:  Baham  v.  Langfield,  16  La. 
An.  156.  Where  one  of  the  parties  in  an  action  appeals,  and  another  party 
in  the  same  action  takes  another  and  independent  appeal,  neither  party,  in 
the  appellate  court,  can  refer  to  the  transcript  in  the  other  appeal  for  the 
facts,  without  a  stipulation  to  that  effect.  Each  appeal  must  be  heard  on  its 
own  record:  Gates  v.  Walker,  35  CaL  289. 

185.  Btatement. — ^Where  the  transcript  does  not  contain  any  statement 
or  grounds  of  appeal,  and  no  assignments  of  errors  or  brief  are  filed,  the  ap- 
peal will  be  dismissed:  Fowler  v.  Harbin,  23  Cal.  631;  Hoadley  v.  Crow,  22 
Id.  265.  No  portion  of  a  statement  can  be  omitted,  except  on  stipulation  of 
the  other  party:  Kimball  v.  Semple,  31  Id.  657.  Where  a  copy  of  an  order, 
certified  by  the  clerk,  sustaining  a  demurrer  to  a  replication,  together  with 
the  judgment-roll,  were  filed,  but  there  was  no  statement  or  bill  of  excep- 
tions, the  action  of  the  court  below  on  the  demurrer  could  not  be  reviewed : 
Bostvnck  V.  McCorkk,  22  Id.  669.  This  case  was  overruled  in  Smith  v.  LaW' 
rence,  38  Id.  28,  where  it  is  said  that  when  a  demurrer  is  sustained  and  tho 
pleadings  demurred  to  is  amended,  the  amendment  operates  as  an  acquies- 
cence in  the  decision  on  the  demurrer;  but  that  a  refusal  to  amend  cannot  be 
deemed  an  acquiescence  in  the  decision;  and  neither  a  bill  of  exceptions  nor 
statement  is  required  where  the  record  already  presents  the  question  of  law 
and  the  decision  of  the  court. 

186.  Stipulations. — A  stipulation  signed  by  the  attorneys  of  the  parties, 
that  "tho  foregoing  transcript  is  correct,"  does  no  more  than  take  the  place 
of  the  clerk's  certificate  that  the  papers  to  which  it  is  annexed  are  true  copies: 
Todd  V.  Winants,  36  Cal.  129.  It  does  not  preclude  respondents  from  deny- 
ing correctness  or  sufficiency  of  bill  of  exceptions:  Wetherbee  v.  Carroll,  33 
Id.  549.  Where  there  is  in  the  transcript  a  stipulation  by  the  parties  that 
"the  plaintiff  duly  excepted"  to  the  "charges  and  each  part  thereof,"  it  will 
be  construed  as  a  stipulation  that  the  exceptions  were  sufficiently  specified  to 
render  them  available:  Bowman  v.  Cudworth,  31  Id.  148. 

187.  Undertaking. — The  appellant  must  show  that  the  required  under- 
taking on  appeal  has  been  given,  either  by  inserting  a  copy  of  the  undertaking 
in  the  transcript,  or  by  stating  in  the  stipulation  of  the  attorneys,  or  in  the 
certificate  of  the  clerk  that  the  undertaking  has  been  filed,  and  the  time  of 
filing  the  same:  Bryan  v.  Bei-ry,  8  Cal.  130;  Wakeman  v.  Coleman,  28  Id.  58. 
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WHAT  TRANSCRIPT  SHOULD  NOT  CONTAIN. 

188.  Nothing  is  included  in  the  record  of  a  suit  but  tbe 
judgment-roll:  Sharp  Y.'Daugney,  33  Cal.  505.  Such  parta 
of  the  judgment-roll  as  are  of  no  use  for  the  purposes  of  the 
appeal  should  be  omitted:  Solomon  v.  Reese,  34  Id.  28.  Or 
such  matters  as  do  not  tend  in  some  degree  to  illustrate  the 
points  made  on  appeal:  Estate  of  Boyd,  25  Id.  511.  A  judg- 
ment in  another  case,  which  is  not  made  part  of  the  com- 
plaint or  answer  by  averment,  and  was  not  one  of  the  papers 
on  the  hearing  of  motion  to  grant  or  dissolve  an  injunction, 
though  printed  in  the  transcript,  is  no  part  of  the  record: 
Sanchez  v.  Carriaga,  31  Id.  170. 

189.  When  an  appeal  is  taken  on  the  judgment-roll  alone, 
and  no  statements  made,  a  specification  of  grounds  of  error 
is  not  required  to  be  inserted  in  the  transcript.  But  when 
the  court  comes  to  examine  the  case,  and  no  brief,  or  state- 
ment of  points  and  authorities  is  furnished  on  the  part  of 
the  appellant  to  aid  in  the  investigation,  as  required  bj  tbe 
rules  of  the  supreme  court,  the  judgment  will  be  affirmed 
without  any  examination  of  the  case :  Hviton  v.  Reed,  25  Cal. 
487.  A  party  cannot  incorporate  in  his  transcript  ex  patie 
affidavits  impeaching  the  statement,  and,  after  the  final  sub- 
mission of  the  case,  bring  the  question  before  the  supreme 
court  for  the  first  time  in  his  brief:  Woi^mouth  v.  Oardner, 
35  Id.  227. 

HEARING  ON  APPEAL. 

190.  After  the  record  is  fully  made  up  and  printed,  and 
certified  to  by  the  county  clerk  of  the  proper  county,  or  bj 
the  attorneys,  it  is  called  the  transcript,  and,  upon  a  de- 
posit of  fifteen  dollars  with  the  clerk  of  the  supreme  coart, 
it  is  filed,  and  the  case  goes  regularly  on  the  calendar  of 
that  court,  and  is  called  in  its  order  at  the  next  term  there- 
after. Generally,  the  causes  in  the  supreme  court  are  sub- 
mitted on  briefs,  and  it  is  deemed  the  better  practice  to  do 
so,  unless  the  case  involve  some  new  or  important  prin- 
ciple, and  even  then  an  oral  argument,  however  able  or 
convincing,  is  necessarily  forgotten  before  the  case  is  taken 
up  to  be  decided  by  the  court,  as  mouths  often  elapse 
before  it  can  be  reached  in  its  order.  To  understaud  the 
practice  in  the  supreme  court  of  our  own  state,  as  well  as 


EBBOBS  IN  THE  RECORD,  HOW  AMENDED.  445 

of  the  highest  courts  in  any  of  the  other  states,  a  full 
knowledge  of  the  rules  of  such  courts  must  be  acquired. 
This  is  especially  important  in  the  practice  in  the  United 
States  district,  circuit,  and  supreme  courts. 

191.  Where  no  briefs  are  filed  within  the  time  specified, 
when  the  cause  is  submitted  on  briefs  to  be  filed,  and  the 
transcript  contains  no  assignment  of  error,  judgment  will 
be  affirmed:  Button  v.  -Beerf,  25  Cal.  488;  Holm  v.  Roach,  25 
Cal.  37;  Edmoncfaon  v.  Alameda  Co,,  24  Cal.  349;  Bickin- 
hotham  y.  Monroe,  28  Id.  489.  As  to  the  time  of  filing 
briefs  and  the  practice  thereon,  consult  Cal.  Hup.  Ct.  Bule 
ii.  If  the  appellant  insists,  in  his  brief,  that  the  respond- 
ent must  recover  the  whole  amount  sued  for  or  nothing, 
the  court  will  not  decide  whether  the  judgment  was  entered 
for  a  proper  sum:  Moore  v.  Murdoch,  26  Cal.  514.  "While 
the  uncontradicted  statements  of  counsel  in  his  brief  can- 
not be  taken  as  part  of  the  record,  still  they  may  be  referred 
to  as  tending  to  show  that  the  inference  drawn  from  a  record 
is  not  unfounded:  Hoody.  Bamilion,  33  Cal.  698. 

192.  Points  upon  which  appellant  relies  should  be  made 
in  his  opening  brief:  Hihn  v.  Courtis,  31  Cal.  398;  Kelly  v. 
McCoi'mick,  28  N.  Y.  318.  The  points  of  counsel  should  be 
consistent  with  each  other.  Counsel  cannot  claim  there 
was  a  bill  of  sale  to  the  opposite  party  for  the  purpose  of 
excluding  evidence  of  a  verbal  sale,  and  then  insist  that  the 
bill  of  sale  was  void:  Patterson  v.  Keystone  Min.  Co.,  30 
Ciil.  360. 

ERRORS  IN  THE  RECORD,    HOW  AMENDED. 

193.  Errors  in  dates,  in  copies  of  documents,  in  the 
description  of  premises  taken  for  conveyances,  and  the 
like,  can  be  corrected  by  a  re-settlemeut;  and  upon  proper 
showing,  made  before  argument,  the  supreme  court  may 
send  the  record  back  to  the  court  below  for  that  purpose. 
So,  where  the  errors  are  admitted:  People  v.  Romei'O,  18 
Cal.  90.  And  irrelevant  portions  of  the  case  may  be 
stricken  out,  or  matter  improperly  inserted:  Smith  v. 
Gh-ant,  15  N.  T.  590;  Brown  v.  Saratoga  B.  B.  Co.,  18  Id. 
495.  But  the  supreme  court  cannot  amend  a  complaint  so 
as  to  make  it  correspond  with  the  verdict:  Booper  v.  Wells, 
27  Cal.  11.  Motion  for  amendment  after  return  filed 
should  be  made  to  the  court  of  appeals  in  the  first  instance : 
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Adams  v.  Bush  (No.  3),  2  Abb.  Pr.  (N.  S.)  118.  Bat  a 
mere  clerical  error  in  a  judgment,  not  affecting  the  appel- 
lant, can  be  corrected,  and  is  not  ground  for  reversal: 
Anderson  v.  Parlcer,  6  Oal.  197. 

194.  If  no  motion  is  made  in  the  court  below  to  correct  a 
clerical  error  disclosed  bj  the  pleadings,  the  error  will  be 
corrected  in  the  supreme  court  at  appellant's  cost:  Tt^n 
V.  Sutton,  13  Gal.  490.  The  appellate  court  may  order  a 
document  to  be  inserted  in  or  stricken  from  the  transcript, 
in  order  to  perfect  it,  but  it  cannot  amend  the  document 
itself:  Bonds  v.  Hickman,  29  Cal.  460. 

ARGUMENT  OF  COUNSEL. 

195.  No  more  than  two  counsels  on  a  side  will  be  heard 
upon  the  argument,  except  in  peculiar  and  important  cases: 
Gal.  Sup.  Gt.  Bule  xviii.  The  counsel  for  the  appellant 
shall  be  entitled  to  open  and  close  the  argument:  Gal.  Sup. 
Gt.  Bule  xviii;  Benham  v.  Boive,  2  Gal.  387. 

196.  The  appellant  is  confined  in  his  argument  to  the 
objections  urged  in  the  court  below :  Clarke  v.  Huber,  25 
Gtil.  593;  Edgeiion  v.  Thomas,  5  Seld.  42;  Belknap  v-  See- 
ley,  4  Kern,  143;  Durgin  v.  Ireland,  Id.  322;  Coddv.  Bath- 
hone,  19  N.T.  37;  Savage  v.  Cook,  17  Abb.  Pr.  403;  Stewoii 
v.  SmUh,  14  Abb.  Pr.  75. 

197.  The  respondent  may  suggest  any  ground  to  show 
that  the  ruling  of  the  court  below  was  right,  whether  the 
grounds  suggested  were  advanced  in  the  court  below  or 
not:  Clarke  v.  Huber,  20  Gal.  196.  Or  he  may  insist  on  a 
point  properly  presented,  although  it  was  not  urged  in  the 
trial  of  the  cause:  Kidd  v.  Teeple,  22  Id.  255.  When  coun- 
sel assume  a  certain  principle  advanced  as  correct  law,  and 
the  court  decides  the  case  upon  this  assumption,  without 
discussing  its  correctness,  the  opinion  is  not  authority  that 
such  assumption  is  correct  law :  Donner  v.  Palmer,  31  Id. 
500. 

OBJECTIONS  TO  THE  TRANSCBIPT. 

198.  Exceptions  or  objections  to  the  transcript,  or  state- 
ment, the  bond  or  undertaking  on  appeal,  the  notice  of  ap- 
peal or  its  service,  or  any  technical  objection  or  exception 
to  the  record,  affecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  must  be  taken  and  noted  in 


OBJECTIONS  TO  THE  TRANSCRIPT.  447 

the  printed  points  of  respondent,  required  to  be  filed  and 
served  under  the  rules  of  the  supreme  court:  Cal.  Sup.  Ct. 
Hale  xiii.  So  of  the  objection  that  it  does  not  contain  all 
that  is  required  by  section  346  of  the  California  practice 
act  (which  corresponds  to  sections  950  to  954  of  the  code 
G.  P.):  Solomon  v.  Beese,  34  Cal.  28. 

199.  The  objection  that  it  does  not  appear  in  the  tran- 
script when  the  statement  or  motion  for  new  trial  was  filed 
in  the  court  below,  must  be  made  in  the  supreme  court,  be- 
fore a  submission  of  the  case  on  the  merits,  or  it  will  be 
deemed  waived:  Rosa  v.  Roadhouse,  36  Cal.  680.  If  a  case 
is  submitted  on  its  merits  by  consent  of  counsel,  the  sub- 
mission, even  if  made  before  the  day  the  case  is  set  for  ar- 
gument, is  a  waiver  of  technical  objections  to  the  transcript: 
SL  John  V.  Kidd,  26  Id.  263. 

200.  If  the  transcript  cannot  be  made  out,  by  reason  of 
the  loss  of  a  portion  of  the  records  of  the  case,  it  is  the 
duty  of  the  appellant  to  move  the  court  below,  at  the 
earliest  possible  time,  to  supply  the  lost  papers  by  some 
means  uuder  its  control:  Buckman  v.  Whitnej/,  24  Cal.  267. 
By  copies  from  the  original.  Id.;  Same  Case,  28  Id.  555. 
That  the  transcript  of  a  record  in  a  case  on  appeal  is  in- 
complete cannot  be  shown  by  certificate  of  the  clerk:  I'he 
Grapeshot,  7  Wall.  U.  S.  563. 

201.  In  case  of  a  stipulation  of  attorneys,  that  '*  the  fore- 
going transcript  is  correct,"  the  respondent's  objections  to 
the  suflBciency  of  the  transcript  are  not  waived  by  his  fail- 
ing to  take  exception  thereto,  according  to  rule  xiii  of  this 
court:  Ihdd  v.  JVwants,  36  Cal.  129.  On  an  appeal  from 
a  judgment  by  default  against  a  non-resident,  an  objection 
that  the  record  does  not  contain  the  aj£davit  on  which  an 
attachment  in  the  suit  issued  is  not  well  taken :  Dow  v. 
Whitman,  36  Ala.  604.  If  a  part  of  the  judgment  appealed 
from  is  omitted  in  the  record,  the  supreme  court  may  re- 
quire it  to  be  supplied  on  the  suggestion  of  the  diminution 
of  the  record :  McGarralmn  v.  Maxwell,  28  Cal.  75. 

202.  Or  the  appellant  may  suggest  a  diminution  of  the 
record,  and  obtain  an  order  directing  the  clerk  of  the  court 
below  to  certify  a  copy  of  the  undertaking  not  shown  by 
the  transcript  to  have  been  filed:  Wakeman  v.  Coleman,  28 
Cal.  58.     The  fact  that  the  record  is  erroneous  cannot  be 
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shown  by  an  affidavit  of  the  judge  who  tried  the  cause: 
Smith  V.  Brannan,  13  Id.  107.  As  to  the  practice  in  cor- 
recting errors  or  defects  in  the  transcript,  see  Oal.  Sup.  Ct. 
Rale  xii;  see  McGregor  v.  Comstock,  19  N.  T.  581.  It  will 
require  a  strong  showing  to  justify  the  courts  to  permit  ad- 
ditions to  the  transcript  of  matters  before  deliberatelj 
omitted:  Ketchum  v.  Crippen,  31  Cal.  305.  The  supreme 
court  has  no  authority  to  correct  the  records  in  the  lower 
courts.  Applications  to  correct  errors  in  the  records  of 
district  courts,  if  any  exist,  must  be  made  in  lower  courts: 
Boston  V.  Haynea,  31  Id.  107. 

203.  Where  there  is  a  substantial  defect  in  the  appeal, 
the  objection  maybe  taken  at  any  time  before  judgment: 
8  Pet.  526;  7  Pet.  399;  WUaon  v.  Life  and  Mre  Ins.  Co.,  12 
Pet.  U.  S.  140.  If  the  defect  of  jurisdiction  appear  on  the 
transcript,  it  cannot  be  cured  by  amendment,  as  consent  of 
parties  will  not  confer  jurisdiction  in  appeal:  19  How.  U.  S. 
200;  Montgomery  v.  Anderson,  21  How.  U.  S.  386;  BaUaiwt 
V.  Forsyth,  Id.  389.  But  when  a  case  is  brought  up  on  ap- 
peal for  the  second  time,  it  is  too  late  to  object  that  the 
court  had  not  jurisdiction  to  try  the  first  appeal:  Washing^ 
ion  Biidge  Co.  v.  Stewaii,  3  How.  U.  S.  413;  Sizer  v.  Many, 
16  Id.  98. 

DISMISSAL  OF  APPEAL. 

204.  If  the  transcript  of  the  record  be  not  filed  within 
the  time  prescribed,  the  appeal  may  be  dismissed  on  mo- 
tion, upon  notice  given.  If  the  transcript,  though  not  filed 
within  the  time  prescribed,  be  on  file  at  the  time  the  notice 
of  motion  is  given,  that  fact  shall  be  a  sufficient  answer  to 
the  motion:  Cal.  Sup.  Gt.  Bule  iii.  For  proceedings  on 
motion  to  dismiss,  consult:  Cal.  Sup.  Ct.  Bule  iv.  An 
appeal  will  be  dismissed  in  certain  cases  where  documents 
offered  in  evidence  below  are  not  found  in  the  record:  HaU 
V.  BeggSy  17  La.  An.  130.  Or  for  want  of  assignment  of 
errors:  Broolcs  v.  Tbtunsend,  4  Cal.  286.  But  if  the  order 
of  dismissal  is  procured  by  any  fraud  or  imposition  prac- 
ticed on  the  court  or  the  opposite  party,  the  supreme  court 
will  recall  the  remittUur,  stay  the  proceedings,  and  assert 
its  jurisdiction,  even  after  the  adjournment  of  the  term: 
Rowlands.  Kreyenhagen,  24  Cal.  52;  MaHinez  v.  Oalar(lo,5 
Cal.  156. 
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205.  No  appeal  shall  be  dismissed  for  insufficiency  of  the 
undertaking  thereon,  provided  that  a  good  and  sufficient 
undertaking,  approved  by  a  judge  of  the  supreme  court, 
be  filed  in  the  supreme  court  before  the  hearing,  upon  mo- 
tion to  dismiss  the  appeal:  Cal.  Code  C.  P.,  sec.  954.  In 
case  the  filing  of  notice  of  appeal  did  not  precede  the  filing 
of  the  undertaking,  the  appeal  will  be  dismissed,  but  usually 
without  prejudice  to  a  second  appeal:  Carpentierv.  WiUiam- 
son,  24  Cal.  609;  Dooling  v.  Moore,  19  Id.  81.  So,  because 
the  undertaking  was  not  filed  within  five  days  after  notice 
of  appeal  filed:  Gordon  v.  Wanaey,  19  Id.  82. 

206.  Where  the  appellant's  appeal  has  been  imperfectly 
made  or  settled,  it  will  be,  on  motion,  dismissed:  Living- 
ston y.Raddiff,  2  Comst.  189;  Sturgis  v.  ilerrf/,  Id.  189; 
King  v.  Dennis,  Id.  189;  Colie  v.  Broton,  1  N.  T.  Code  R. 
416:  Hunt  v.  Bloomer,  3  Kern,  341;  Johnson  v.  Whitlock, 
Id.  344;  Zabriskie  v.  Smith,  1  Id.  480.  Or  where  the  appeal 
is  defective  for  want  of  jurisdiction:  Pugaley  v.  Kessdbergh, 
6  Seld.  420;  Wiggins  v.  TaUmadge,  7  How.  Pr.  404;  LcdlieUe  v. 
Van  Keuren,  Id.  409.  Or  where  the  order  or  decree  appealed 
from  is  unappealable:  Smith  v.  White,  23  N.  Y.  572;  Moore 
V.  Westei^eU,  1  N.  T.  Code  R.  415;  Waite  v.  Van  Allen,  22 
N.  T.  319;  Oenvn  v.  Ibmpson,  1  N.  T.  Code  R.  415;  My 
V.  HoUon,  15  N.  T.  596;  McAllister  v.  Albion  Plank  B.  Co,, 
6  Seld.  353;  Matter  of  Canal  and  WaVcet'  streets,  2  Kern,  406; 
N.  T.  Cent.  B.  B,  Co.  v  Marvin,  1  Id.  276;  Adams  v.  Fox, 
27  N.  T.  640:  Wiggim  v.  Tudlmadge,  7  How.  Pr.  404; 
JLahens  v.  FieUien,  15  Abb.  Pr.  177.  Or  where  the  appeal 
is  brought  too  late,  or  prematurely:  Bank  of  Geneva  v. 
Hoichkiss,  5  How.  Pr.  478;  Wells  v.  Dan  forth,  7  Id.  197; 

Woolen  Manuf.  Co,  v.  Toxonsend,  1  N.  Y.  Code  R.  415; 
McMahon  v.  Harrison,  5  How.  Pr.  360;  Mills  v.  Shult,  2 
E.  D.  Smith,  139.  Or  where  no  regular  case  is  presented: 
Westcott  V.  Thompson,  16  N.  Y.  613;  H^int  v.  Bloomer,  13 
Id.  341;  Johnson  v.  Whitlock,  13  Id.  344;  Otis  v.  Spencer, 
supra;  Ingersoll  v.  Bostioick,  22  Id.  425. 

207.  Where  an  appeal  originally  good  is  lost  by  the  change 
in  the  law,  it  will  be  dismissed  on  motion:  Gale  v.  Wells,  7 
How.  Pr.  191;  Porter  v.  Jojies,  Id.  192.  Or  where  an  ap- 
peal is  brought  in  bad  faith,  or  in  violation  of  a  stipulation : 
ToKmsend  v.  Masterson  Stone  Dressing  Co.,  15  N.  Y.   687. 
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Or  where,  pending  the  appeal,  the  controversy  had  been 
settled.  Shank  v.  ShoemaJcer,  18  N.  Y.  489;  Smith  v.  Hari, 
11  How.  Pr.  203.  Or  where,  by  enforcement  of  a  por- 
tion of  the  judgment,  appellant  had  waived  his  right  to  ap- 
peal: Bennett  v.  Van  Syckd,  18  N.  T.  481.  Or  where  ap- 
pellant has  no  right  to  appeal  at  all:  Matter  of  Biisiol,  16 
Abb.  Fr.  397.  Bat  that  appellant  has  no  interest  in  the  sub- 
ject-matter of  the  suit  is  no  ground  for  dismissal,  even  on  a 
second  appeal  after  judgment  reversed:  Bicketson  v.  Comp- 
ton,  23  Cal.  636. 

208.  In  case  of  a  second  appeal,  where  the  costs  of  the 
first  appeal  have  not  been  paid,  appeal  will  be  stayed  until 
the  costs  are  paid:  Dresser  v.  BrooJcs,  5  How.  Pr.  75.  Where 
the  appellant  does  not  furnish  the  papers  necessary  to  in- 
form the  court  of  the  nature  of  the  appeal,  will  be  dismissed: 
Sun  Mut.  Ins.  Co.  v.  Dwight,  1  Hilt.  50.  Where  appellant 
failed  to  file  a  transcript  of  the  record  showing  that  an  ap- 
peal has  been  perfected,  and  respondents  filed  an  affidavit 
that  the  appeal  was  taken  for  delay,  the  appeal  was  dis- 
missed, with  ten  per  cent,  damages :  Buckley  v.  SiehbiiiSj  2 
Cal.  149.  Fifteen  per  cent,  awarded  in  De  Witt  v.  Porler, 
13  Cairi71.  Twenty  per  cent,  in  Nickerson  v.  Cal.  Stage 
Co.,  10  Oal.  520.  Twenty-five  per  cent,  in  McKeon  v. 
Millard,  4:7  Id.  583.  On  an  appeal  from  an  order  denying 
a  new  trial,  appellant  failing  to  furnish  supreme  court  with 
a  copy  of  the  papers  used  on  hearing  the  motion,  appe&I 
will  be  dismissed  on  motion:  Bodley  v.  Ferguson,  25  Cal. 
584;  see,  also.  People  v.  Baker,  39  Id.  686. 

209.  On  motion  to  dismiss  an  appeal,  on  the  ground  that 
an  undertaking  on  appeal  is  not  shown  in  the  transcript, 
appellant  may  suggest  a  diminution  of  the  record,  and 
obtain  an  order  directing  the  clerk  of  the  court  below  to 
certify  a  copy  of  the  undertaking  to  the  appellate  court: 
Wakeman  v.  Coleman,  28  Oal.  58.  Where  the  undertaking 
is  sufficient  to  render  the  appeal  effectual,  but  is  not  suffi- 
cient to  operate  as  a  stay,  respondent  may  move  for  leave  to 
proceed  in  the  judgment,  but  not  to  dismiss  the  appeal: 
Dobbins  v.  Dollarhide,  15  Cal.  374.  Where  an  appeal  has 
been  dismissed  for  want  of  a  proper  bond,  and  no  final 
judgment  rendered,  a  second  appeal  can  be  taken  at  anj 
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time  within  the  period  allowed  by  law:  Martinez  v.  OaRardOy 
6  Cal.  155 :  Columbet  v.  Pacheco,  46  Id.  650. 

210.  A  motion  to  dismiss  an  appeal,  on  the  ground  that 
the  transcript  was  not  filed  within  the  time  required  by  the 
California  supreme  court  rules,  is  too  late  after  the  case  has 
been  submitted :  Cook  v.  Klinky  8  Cal.  347.  A  dismissal  of 
an  appeal,  from  failure  to  file  the  record  within  the  time  re- 
quired, is  not  an  affirmance  of  the  judgment :  United  States 
V.  Gomez,  23  How.  U.  S.  326.  If  the  appellant  neglects  to 
file  a  brief  within  the  time  fixed,  and  the  transcript  contains 
no  assignment  of  errors,  except  the  general  one  that  the 
order  or  judgment  appealed  from  is  not  warranted  by  the 
evidence,  the  appeal,  on  motion,  will  be  dismissed:  JFUliama 
V.  Hall,  24  Cal.  156.  A  defendant  who  appeared  separately, 
and  was  not  served  with  notice  of  appeal,  or  made  a  party 
to  any  proceedings  subsequent  to  the  judgment,  cannot 
move  to  dismiss  an  appeal  taken  by  another  defendant: 
Blanc  V.  Bodgei^s,  47  Id.  606. 

211.  An  appeal  will  be  dismissed  if  a  copy  of  the  notice 
of  appeal  is  served  before  the  day  on  which  the  original  is 
filed:  Buffendeau  v.  Ikimondson,  24  Cal.  94.  But  see  Cal. 
Code  C.  P.  sec.  940. 

212.  Mere  delay  is  no  ground  for  dismissal  on  appeal: 
Dei/  V.  Walton,  2  Hill,  403.  Nor  that  an  appeal  is  sham 
and  frivolous:  RicJcetson  v.  Compion,  23  Cal.  636;  Dey  v. 
Walton,  2  Hill,  403;  Rogers  v.  Hoosack,  5  Id.  521.  Appeal 
will  not  be  dismissed  for  clerical  errors  in  the  record :  Adams 
V.  Laiv,  16  How.  U.  S.  144.  Nor  because  the  security  was 
not  sufficient  to  entitle  the  party  to  a  supersedeas :  Hudgins 
V.  Kemp,  18  How.  U.  8.  530;  Anson  v.  Blue  Ridge  R,  R. 
Co.,  23  Id.  1.  But  if  the  appellant  has  become  possessed 
of  all  the  appellee's  interest,  appeal  will  be  dismissed: 
Cleveland  v.  Chamberlain,  1  Black.  419. 

213.  A  motion  to  dismiss  an  appeal  will  not  be  enter- 
tained, even  upon  the  ground  that  the  appeal  is  frivolous, 
until  after  the  time  for  filing  the  transcript  has  expired: 
Foscalina  v.  Doyle,  48  Cal.  151.  On  an  appeal  from  a  judg- 
ment and  an  order  denying  a  new  trial,  the  undertaking 
recited  the  judgment,  but  no  mention  was  made  of  the 
order.  The  appeal  from  the  order  was  dismissed  for  want 
of  an  undertaking,  and  the  appeal  from  the  judgment  was 
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dismissed  because  not  taken  within  one  year:  Bomheimer 
V.  Baldwiriy  38  Id.  671.  ^'bere  the  record  showed  that  no 
appeal  had  been  taken  by  reason  of  failure  to  serve  notice 
of  appeal  in  time,  a  motion  to  dismiss  the  appeal  will  be 
denied:  Harlan  v.  Pratt,  50  Id.  94. 

DISMISSAL,    EFFECT  OF. 

214.  Dismissal  for  want  of  prosecution  operates  as  an 
affirmance  of  the  judgment,  within  the  statute  relative  to 
undertakings  on  appeal,  unless  the  order  of  dismissal  be 
vacated  during  the  term:  Karth  v.  Light,  15  Cal.  324;  Row- 
laridy.  Kreyenhagen,  24  Id.  52;  ChamberlinY.  Heed,  16  Id. 
207.  Or  where  the  dismissal  is  on  the  merits:  Karlhv. 
Light,  15,  supra.  Where  the  dismissal  has  been  made  upon 
some  technical  defect  in  the  notice  of  appeal,  or  the  under- 
taking, or  the  like,  it  is  not  a  bar:  Id.  It  has  been  held 
that  after  the  dismissal  of  an  appeal,  the  appellate  court 
loses  all  jurisdiction  in  the  case.  It  stands  in  the  same 
situation  it  did  before  the  appeal  was  prayed :  Maxwell  v. 
Williams,  Hempst.  172;  see  Cal.  Code  C.  P.,  sec.  955. 

BE-INSTATEMENT. 

215.  When  an  appeal  has  been  dismissed,  the  appellate 
court  may,  upon  good  cause  shown,  reinstate  it  upon  motion: 
The  Pabnyra,  12  Wheat.  9;  Bank  of  V.  S.  v.  Swan,  3  Pet. 
TJ.  S.  68.  But  if  dismissed  for  want  of  jurisdiction  as  to 
amount  in  controversy,  affidavits  of  its  value  come  too  late: 
Richmond  v.  City  of  Milwaukie,  21  How.  U.  S.  391. 

216.  If  from  any  excusable  cause  appellant  has  been  pre- 
vented from  prosecuting  his  appeal,  and  the  same  has  been 
dismissed,  his  remedy  is  by  motion  to  reinstate  the  case. 
And  if  from  like  cause  he  has  been  prevented  from  making 
his  motion  at  the  same  term  in  which  his  appeal  was  dis- 
missed, he  may,  upon  proper  showing,  and  after  due  notice 
to  the  respondent,  make  the  motion  at  a  subsequent  term: 
Hdight  v.  Gay,  8  Cal.  300.  Such  motion  must  be  supported 
by  affidavit  that,  in  the  opinion  of  counsel,  there  are  sub- 
stantial errors  in  the  record:  llagar  v.  Mead,  25  Id.  598; 
Borland  y.  McGlynn,  45  Id.  18;  see,  also,  Welch  v.  Kentwj, 
47  Id.  414,  and  rules  3  and  4  of  supreme  court.  A  case 
will  be  reinstated  where  fraud  or  imposition  has  been  used 
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in  procuring  its  dismissal:  Rowland  v.  Kreyenhageny  24  Cal. 
52. 

WHAT  WILL  BE  REVIEWED. 

217.  In  general,  all  material  errors  committed  by  the 
court  below  in  its  orders,  rulings,  decisions  and  judgments, 
will  be  reviewed  in  the  supreme  court  on  appeal,  when  the 
same  are  properly  made  to  appear  by  the  record. 

218.  Errors  in  Judgment-roll. — The  supreme  court  will  take  notice 

of  errors  appearing  in  the  judgment-roll,  even  if  not  named  in  the  specifica- 
tion of  errors  in  the  statement:  Sharp  v.  Daugneyy  33  Cal.  505.  But  not 
minor  errors,  if  on  the  whole  record  the  decree  be  right:  Ooode  v.  Smith,  13 
Cal.  81.  On  an  appeal  from  the  judgment,  where  there  is  no  statement,  the 
appellate  court  will  only  consider  matters  appearing  in  the  judgment-roll: 
Harper  v.  Min<yr,  27  CaL  107. 

219.  Errors  In  ImA'W. — Errors  in  law  will  be  reviewed  in  the  appellate 

court,  although  a  new  trial  was  not  asked :  Brotcn  v.  ToUeSj  7  CaL  399.  If 
no  errors  are  assigned  in  the  record,  the  appellate  court  will  only  review  the 
judgment-roll:  Millard  v.  Hathaway  etal.,  27  Id.  119,  137.  They  may  be  re- 
viewed on  a  bill  of  exceptions:  McCartney  v.  FUz  Henry,  16  CaL  184;  Collier 
V.  Corhett,  15  Id.  183;  Walls  v.  Preston,  25  Id.  69.  It  has  been  held  that  the 
entire  absence  of  a  written  decision  of  the  judge  trying  an  issue  of  fact  with- 
out a  jury,  may  be  an  error  reviewable  on  appeal:  Rvsselly.  Armador,  2 CaL 
305;  Jiagan  v.  McCoy,  26  Mo.  166;  Sutter  v.  StreU,  21  Id.  157.  But  if  the 
appellant  relies  on  the  point  that  the  court  below  erred  in  failing  to  find  the 
facts,  he  must  make  it  appear  by  the  record,  by  bill  of  exceptions  or  some 
other  appropriate  method,  that  findings  of  fact  were  not  waived;  otherwise 
the  intendments  will  support  the  judgment:  Mulcahy  v.  Glazier ,  51  CaL  626. 
The  failure  of  the  judge  to  specify  in  his  decision  the  relief  granted  or  the 
determination  of  the  action,  is  an  error  reviewable  on  appeal  from  the  judg- 
ment: Chamberlain  v.  Dempney,  14  Abb.  Pr.  241.  When  a  motion  is  granted 
in  the  court  below,  entirely  upon  alleged  errors  of  law,  the  supreme  court 
will  review  the  action  of  the  court  below  as  in  other  cases:  O^Briewv,  Brady, 
23  Cal.  243. 

220.  Errors  In  the  Rulings. — The  errors  in  the  rulings  of  the  court  in 

the  progress  of  the  trial  are  subject  to  review,  when  the  exceptions  are  pre- 
served by  bill  of  exceptions,  or  brought  up  in  a  statement  on  appeal:  Car- 
pentier  v.  Williamson,  25  Cal.  154;  although  no  motion  for  anew  trial  is  made 
or  overruled:  SotUe  v.  Dawes,  6  CaL  473;  Allen  v.  Hill,  16  CaL  117.  Where 
the  questions  in  a  case  arise  upon  motion  for  nonsuit,  and  upon  the  action  of 
the  court  in  giving  and  refusing  instructions,  a  motion  for  new  trial  is  un- 
necessary: Sullivan  v.  Cary,  17  Cal.  80;  Darst  v.  Bush,  14  CaL  81. 

221.  Evidence. — The  supreme  court  will  look  at  the  evidence  so  far  only 

as  to  see  the  relevancy  of  the  exceptions  taken  during  the  trial:  Carpentierv. 
Williamson,  25  Cal.  154.  On  appeal  from  an  order  granting  or  refusing  a  new 
trial,  the  supreme  court  always  reviews  tlie  evidence,  if  the  point  is  made 
that  the  verdict  is  contrary  to  the  evidence:  Bice  v.  Cumiingham,  29  Cal. 
492.     But  in  an  equity  case  submitted  by  the  court  to  a  jury,  the  appellate 
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court  will  not  review  the  teBtimony,  if  any  proof  sastains  the  verdict  and 
judgment:  Pfeifferv,  Reihn,  13  Cal.  643. 

222.  Facts. — The  court  will  review  the  facts  of  a  case  only  to  see  i!  there 
is  a  substantial  conJQict  of  evidence:  Rice  v.  Cunningham,  29  Cal.  492;  Crook 
v.  Forsyth,  30  CaL  662;  Wilkinson  v.  Parrott,  32  Id.  102;  Hardenhtrgh  v. 
Bacon,  33  Id.  356;  HaU  v.  Bark  Emily  Banning,  Id.  522;  Wendl  v.  Bom,  Id. 
650;  consult,  also,  White  v.  Lyons,  42  CaL  283;  HUlvmn  v.  Howard,  44  Id. 
104;  Crosett  v.  Wheelan,  Id.  203;  Higuera  v.  Bemal^  46  Id.  581;  Thomjn^ 
V.  Toland,  48  Id.  114;  Sperryv,  Spaulding,  49  Id.  253;  Noonanx.  Hood,  Id. 
294;  Tremr  v.  C.  P.  i?.  -R.  C7o.,  50  Id.  222;  Jones  v.  Shay,  Id.  509.  If,  bow- 
ever,  the  evidence  against  the  verdict  is  so  overwhelming  as  to  justify  the  in- 
ference that  it  was  rendered  under  the  influence  of  passion  or  prejudice,  or 
bias  of  some  kind,  a  new  trial  should  be  granted,  even  though  there  is  some 
conflict:  Cooper  v.  Pena,  21  Id.  403;  Dickey  v.  Davis,  39  Id.  569;  Ma^n  v. 
Austin,  46  Id.  641;  Sherman  v.  Mitchell,  Id.  579.  But  on  apx>eal  from  orders 
determining  the  action  and  preventing  a  final  judgment,  questions  of  fact  are 
reviewable:  Bates  v.  Voorhies,  20  N.  Y.  525.  But  the  supreme  court  cannot 
examine  the  evidence  for  the  purpose  of  finding  a  fact:  Ellis  v.  Jeans,  26 Cal 
278;  Carpentier  v.  Gardener,  29  Id.  160;  see  post,  note  231. 

223.  From  Final  Judgment On  an  appeal  from  a  final  judgment, 

the  supreme  court  may  review  such  intermediate  non-appealable  orders  as 
involve  the  merits:  Cal.  Code  C.  P.,  sec.  956;  HUm  v.  Peek,  30  CaL  280.  It 
may  review  an  order  overruling  an  exception  to  the  report  of  a  referee,  taken 
on  the  alleged  ground  that  the  report  did  not  find  the  facts  as  required  by  the 
order  of  reference:  Id.  But  an  order  denying  a  new  trial  cannot  be  reviewed 
on  an  appeal  from  a  final  judgment:  Id.  If  on  the  rendition  of  a  final  judg- 
ment the  court  also  grants  a  perpetual  injunction,  and  an  appeal  is  taken  from 
the  whole  judgment,  the  injunction  is  included  in  the  appeal:  McQarrahan  t. 
Maxwell,  28  CaL  75.  An  order  adding  a  new  party  plaintiff  may  be  reviewed 
on  appeal  from  the  judgment:  Davis  v.  Mayor  of  N.  JT.,  14  N.  Y.  526.  Or  an 
order  for  judgment  on  demurrer:  Hollister  Bk.  of  Buffalo  v.  Vail,  15  N.  Y. 
693;  Paddock  v.  Springfield  Fire  and  Mar,  Ins,  Co.,  2  Kern.  691;  Ford  ▼. 
Davis,  3  Abb.  Pr.  385.  An  order  dismissing  an  attachment,  if  the  appeal  it 
also  taken  from  such  order:   Williams  v.  Glasgow,  1  Nev.  533. 

224.  Orders. — For  an  enumeration  of  appealable  orders,  see  CaL  Codd 
C.  P.,  sec.  939,  subd.  3.  All  other  orders  can  be  reviewed  only  on  appeal 
from  the  judgment,  and  then  only  when  there  has  been  an  exception  properly 
made,  and  preserved  in  the  record.  An  appeal  may,  however,  be  taken  at 
the  same  time  from  a  final  judgment  and  from  an  appealable  order,  but  each 
must  distinctly  appear  in  the  motion  of  appeal  and  the  undertaking. 

225.  Practice. — A  party  who  appears  and  contests  a  motion  cannot  en 
appeal  object  that  he  had  no  notice  of  motion:  Reynolds  v.  Harris,  14  CaL 
667.  The  objection  that  the  statement  and  notice  do  not  specify  the  gronnds 
of  motion  for  new  trial,  should  be  taken  in  the  court  below,  and  if  overruled 
will  be  reviewed  in  the  supreme  court:  Brady  v.  O'Brien,  23  CaL  244.  Where 
a  party  moves  for  a  nonsuit  upon  a  specific  ground,  he  cannot  on  appeal  as- 
sume a  different  position :  Mateer  v.  Bromif  1  C&X.  221.  Or  that  the  court 
below  refused  a  nonsuit,  because  of  no  demand  maile  before  suit  unless  tliAt 
ground  was  taken  below:  Baker  v.  Joseiih,  16  Cal.  173.  An  objection  to  an 
order  overruling  a  motion  to  set  aside  the  judgment  and  quash  the  execntiont 
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Smith  V.  Curtis,  7  Cal.  584.  The  failure  of  a  party  to  object  to  the  rendition 
of  a  judgment  upon  a  report  ia  no  waiver  of  his  right  to  have  liis  exceptions 
to  the  report  reviewed:  Healy  v.  Reed,  2  Cal.  322.  No  objection  or  excep- 
tion will  be  examined,  except  such  as  are  included  in  the  appellant's  state- 
mentof  points  on  which  he  relies:  Moore  v.  Murdoch^  26  Cal.  514. 

226.  Statute  of  Limitatioxui.— The  question  of  the  statute  of  limitations 
cannot  be  raised,  even  though  pleaded,  unless  raised  in  some  form  on  the 
trial  below:  McDonald  v.  Btar  Riv,  Co,,  13  Cal.  238. 

WHAT  WILL  NOT  BE  REVIEWED. 

227.  The  appellate  court  cannot  review  any  portions  of  an 
adjudication  not  actually  appealed  from :  Robertson  v.  Brdl- 
io7is,  1  Kern,  243;  Kelsey  v.  fVesfeim,  2  Comst.  500;  Bell  v. 
Holfoi'd,  1  Duer.  58.  Nor  which  is  not  included  in  the 
printed  case:  TUxia  v.  Orvis,  16  N.  Y.  617;  Otis  v.  Spencer^ 
Id.  610.  Nothing  can  be  taken  into  consideration  that 
does  not  appear  upon  the  return :  Spence  v.  Beck,  1  Hilt. 
276;  Kilpairick  v.  Ca7T,  3  Abb.  Pr.  117;  Ranson  v.  Grow^ 
4  E.  D.  Smith,  18;  Trust  v.  Delaplaine,  3  Id.  219;  Pren- 
tice V.  Zane,  8  How.  U.  S.  470. 

228.  As  a  general  rule,  an  objection  which  might  have 
been  obviated  in  the  court  below,  will  not  be  reviewed  on 
appeal:  Gordon  v.  Clark,  22  Cal.  533;  Stewart  v.  Smith,  14 
Abb.  Pr.  75;  Fowlei^  v.  Clearwater,  35  Barb.  143;  Jiidd^. 
O'Brien,  21  N.  T.  186;  Jobbitt  v.  Goiivdnj,  29  Barb.  509;  N. 
Y.  Cent,  Ins.  Co.  v.  National  Prot.  Ins.  Co.,  14  N.  T.  85; 
Barnes  y.  Perine,  12  Id.  18;  Van  Deusen  v.  Young,  29  Barb. 
9;  Bumstead  v.  Dividend  Ins.  Co.,  12  N.  T.  81;  Carter  v. 
Hunt,  40  Barb.  89,  93;  forward  v.  Harris,  30  Id.  338; 
Hunt  V.  Hoboken  Land  Co.,  1  Hilt.  161;  Fenn  v.  Timpson,  4 
E.  D.  Smith,  276;  Barloio  v.  Scott,  24  N.  Y.  40;  Greason  v. 
Ketaltas,  17  Id.  491;  Belknap  v.  Sealey,  14  Id.  143;  Slieldon 
V-  Wood,  2  Bosw.  267;  see  post,  note  244.  So,  errors  in 
favor  of  an  appellant  cannot  be  reviewed:  Weissefi'  v.  Denni- 
8on,  10  N.  Y.  68;  Glassner  v.  Wheaton,  2  E.  D.  Smith,  352; 
Beach  v.  Raymond,  Id.  496;  Rooney  v.  Second  Av.  R.  R.,  18 
Id.  368;  Robbins  v.  Codman,  4  E.  D.  Smith,  315;  Fakey. 
Whipple,  39  Barb.  339. 

229.  Costs. — An  error  of  court  in  refusing  to  allow  costs,  cannot  be  re- 
viewed on  an  appeal  from  an  order  denying  a  new  trial:  Stevenson  v.  Smith, 

28  Cal.  102.  On  appeal  from  a  judgment,  an  error  which  might  occur  in 
sustaining  a  motion,  after  the  appeal  was  perfected,  to  strike  out  the  coat 
bill,  cannot  be  reviewed:  Howard  v.  Richards,  2  Nev.  128. 
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230.  E'vidence. — As  a  rule,  the  supreme  conrt  acts  upon  the  case  pre- 
cisely as  it  was  presented  to  the  court  below,  and  cannot  receive  or  notice 
new  evidence.  In  New  York,  it  is  said  to  be  a  well  established  rale  that 
permits  record  evidence,  imperfectly  proved  on  the  trial,  to  be  exhibited  on 
the  argument  in  the  appellate  court,  since  if  all  that  was  defective  was  then 
supplied,  it  would  be  idle  to  send  the  cause  back  for  a  new  trial  upon  an  ex- 
ception no  longer  tenable:  Jarvis  v.  Sewall,  40  Barb.  455;  citing  Burt  r. 
Place,  4  Wend.  691;  Bitehie  v.  Putnam,  13  Id.  524;  Dresser  v.  Brooks,  3 
Barb.  429. 

231.  Evidence — But  the  supreme  court  will  not  review  the  facts  of  the 
case,  unless  a  new  trial  was  asked  for  in  the  court  below,  and  this  whether 
the  case  be  in  equity  or  at  law:  Beed  v.  Bemal,  40  CaL  630,  overruling 
Treadwell  v.  Davis,  34  Id.  601.  If  the  case,  however,  be  tried  on  an  agreed 
statement  of  facts,  which  forms  part  of  the  judgment-roll,  the  question  may 
be  raised,  on  an  appeal  from  the  judgment,  whether  the  judgment  be  author- 
ized by  the  agreed  facts:  Id.  As  to  the  necessity  of  a  motion  for  a  new 
trial,  see,  also,  Foote  v.  Richmond,  42  Cal.  439;  Rycrajl  v.  Rycraft,  Id.  444; 
Stockton  V.  Creaner,  45  Id.  247.  It  would  seem,  however,  that,  under  the 
code,  the  question  whether  the  evidence  is  sufficient  to  sustain  the  findings, 
in  a  case,  tried  by  the  court,  may  be  made,  on  appeal  from  the  judgment, 
where  the  testimony  is  presented  by  bill  of  exceptions:  see  Jones  v.  hhay,  dO 
Cal.  508;  Thompson  v.  Hancock,  51  Id.  110;  Bonner  y,  Quackenlmth,  Id.  ISO; 
Christie  v.  Christie  (Cal.  Sup.  Ct.,  April,  1878),  1  P.  C.  L.  J.  207.  The 
safer  practice  is,  however,  to  move  for  a  new  trial,  as  the  point  has  not  been 
directly  adjudicated.  Where  the  motion  for  a  new  trial  does  not  appear  to 
have  been  acted  on,  the  appellate  court  will  not  consider  the  sufficiency  of 
the  evidence  to  sustain  the  verdict:  Myers  v.  Casey,  14  Cal.  542. 

232.  Facts,  Questions  ot— In  New  York,  on  an  appeal  to  the  general 
term  of  the  supreme  court,  or  of  a  superior  city  court  from  a  final  judgment 
rendered  in  the  same  court,  the  facts  as  well  as  law  may  be  reviewed  where 
the  judgment  was  rendered  upon  a  trial  by  the  court  without  a  jury,  or  by  s 
referee;  but  when  the  judgment  was  rendered  upon  the  verdict  of  a  juiy,  the 
appeal  is  upon  questions  of  law  alone:  N.  Y.  Code,  sec.  1346.  On  an  appeal 
from  an  order  granting  or  refusing  a  new  trial,  the  facts  may  be  reviewed, 
except  that  where  specific  questions  of  fact,  arising  upon  the  issues,  in  an 
action  triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an  order 
for  that  purpose,  an  appeal  cannot  be  taken  from  the  order  granting  or  refus- 
ing a  new  trial  upon  the  merits:  Id.,  sec  1347.  But  an  order  of  the  general 
term  granting  a  new  trial  upon  questions  of  fact,  in  a  case  tried  by  a  jury,  is 
not  appealable  to  the  court  of  appeals:  WriglU  v.  Hunter,  46  N.  Y.  409; 
Doumingy,  Kelly,  48  Id.  433;  Strong  v.  B,  d-  A.  R,  R.  Co.,  58  Id.  56.  Where 
a  new  trial  is  granted  in  an  action  tried  by  a  jury,  and  the  record  shows  that 
questions  of  fact  were  properly  before  the  general  court  for  decision,  and  that 
the  order  for  new  trial  may  or  could  have  been  based  thereon,  the  court  of 
appeals  will  not  review  it  for  the  purpose  of  reversal:  Dotming  v.  KeUy,  supra; 
Wright  V.  Hunter,  supra.  In  cases  tried  by  the  court  or  referee,  the  court  of 
appeals  will  look  into  the  evidence  only  in  exceptional  cases,  made  so  by 
the  statute:  Field  v.  Munson,  47  Id.  221. 

233.  Findings  of  Pact.— Alleged  errors  in  finding  of  fact  will  not  be 
considered  where  the  findings  themselves  are  immaterial  to  the  dedsioo: 
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Klockenhaum  v.  Pierson,  22  Cal.  160.  Neither  the  opinions  of  the  court  nor 
the  evidence  from  any  part  of  tlie  findings  of  fact,  although  incorporated 
therein:  James  v.  WilliamSf  31  Cal.  211.  The  findings  of  the  jury  on  issues 
submitted  to  them  in  an  equity  case,  if  not  objected  to  by  motion  for  new 
trial,  or  if  not  set  aside  by  the  court  on  its  own  motion,  become  established 
facts  in  the  case,  and  cannot  be  questioned  in  the  supreme  court  for  the  first 
time:  Duf  v.  Fisher^  15  Cal.  375.  A  judgment  will  not  be  reversed  on  the 
findings  alone,  unless  they  show  affirmatively  that  such  judgment  could  not 
have  been  properly  rendered:  Sewple  v.  Cook,  50  Id.  26. 

234.  Fmdings,  Omission  ot— The  omission  of  a  judge  or  referee  trying 
a  cause  to  find  upon  a  particular  question  of  fact  cannot  be  reviewed  on  an 
appeal  from  the  judgment.  The  remedy  is  to  have  it  referred  back  for  cor- 
rection: People  V.  Albright,  14  Abb.  Pr.  306;  Heroy  v.  Kerr,  8  Bosw.  194; 
P'latt  V.  Thorne,  8  Bosw.  574;  Sharp  v.  Wright,  35  Barb.  236;  Ingraham  v. 
Gilbert,  20  Barb.  151.  Where  the  court  fails  to  find  the  facts  which  the  evi- 
dence establishes,  a  motion  for  a  new  trial — that  is,  to  set  aside  and  modify 
the  findings — having  been  made,  the  supreme  court  will  look  into  the  evi- 
dence for  such  facts,  and  is  not  concluded  by  the  findings  of  the  court  below: 
Hiiey  V.  Ueisch,  18  Cal.  198.  The  supreme  court  is  not  authorized  to  presume 
the  finding  of  a  fact  not  within  the  issue:  Bemal  v.  Qleim,  33  Cal.  668;  Gif- 
fofylv.  Carvill,  29  Id.  589.  Nor  look  beyond  the  findings  contained  in  the  case 
in  order  to  draw  inferences  of  fact  bearing  on  the  appeal:  Steicart  v.  Smith, 
14  Abb.  Pr.  75.  Except  for  the  purpose  of  giving  a  construction  to  an  am- 
biguous finding:  Spencer  v.  Ballou,  18  N.  Y.  327;  Carman  v.  PuUz,  21  Id. 
647;  Terry  v.   Wheeler,  25  Id.  520. 

235.  InstructionB. — The  appellate  court  will  not  pass  upon  the  complete- 
ness of  the  instructions  given  by  the  court  to  the  jury,  if  the  plaintiff  is  not 
entitled  to  recover  upon  his  own  showing:  Enright  v.  S,  F.  and  S,  J.  R.B, 
Co.,  33  Cal.  230.  Though  the  instructions  may  not  be  technically  correct, 
the  supreme  court  will  not  interfere  if  the  question  upon  which  the  case 
turns  was  fairly  put  before  the  jury:  Smith  v.  Harpeir,  5  CaL  330. 

236.  Irregularities. — If  the  decision  or  verdict  is  regular,  mere  irregular- 
ities on  the  trial  will  not  be  reviewed.  As  to  form  of  judgment  as  entered, 
see  Ingeraoll  v.  Bosivnch,  22  N.Y.  426;  Johnson  w.  Camley,  10  Id.  570;  With- 
erhead  v.  Allen,  28  Barb.  661;  Mayor  of  N.  Y,  v.  Lyons,  24  How.  Pr.  280. 
Nor  the  entry  of  judgment  in  disregard  of  an  order  staying  proceedings:  El- 
well  y.  Dodge,  33  Barb.  336.  But  where  it  had  been  entered  in  a  grossly 
irregular  manner,  and  the  court  below  refused  to  correct  it,  the  error  would 
bo  reviewed:  Johnson  v.  Farrell,  10  Abb.  Pr.  384.  If  a  judgment  is  just  in 
the  main,  mere  technical  irregularities  of  form  will  be  disregarded:  People  v. 
McCauley,  1  CaL  379;   Waster  v.  King,  33  Cal.  34a 

237.  Matter  in  Discretion  of  Court. —The  refusal  of  a  referee  to  adjourn 
a  hearing,  where  it  was  a  matter  resting  in  his  discretion,  will  not  be  reviewed 
on  appeal,  see  Carpenter  v.  Haynes,  1  N.  Y.  Code  R.  414.  Nor  denial  of 
motion  to  stay  trial  till  the  decision  in  another  cause:  James  v.  Chalmers,  6 
N.Y.  209.  Or  that  a  judgment  for  defendant  is  improper,  the  answer  con- 
taining no  prayer  for  relief:  Towdy  v.  Ellis,  22  Cal.  650.  The  appellate 
court  will  not  inquire  into  the  reasons  which  induced  the  judge  to  sign  the 
bill  after  the  statutory  period:  People  v.  Lee,  14  Cal.  510.  Nothing  but  an 
abuse  of  discretion  on  his  part,  or  a  great  preponderance  of  evidence  against 
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the  verdict,  will  warrant  an  appellate  court  in  interfering:  Gove  v.  Mo*f*,  1 
Wash.  Ter.  13;  Dawn  v.  Olaseow,  Bum.  (Wis.)  8;  Kettby  v.  TernUny  of 
Oregon  f  1  Oregon,  163. 

238.  Order  by  Consent— The  supreme  court  will  not  hear  any  objec- 
tions to  an  order  entered  by  consent  of  parties:  Afeerhok  v.  Sesifions,  9  CaL 
277.  A  court  of  appellate  jurisdiction  cannot  reverse  a  judgment  produced 
by  the  voluntary  act  of  a  party:  Paul  v.  ArmMj'ong,  1  Nev.  82.  And  no 
decision  on  any  point  rendered  at  the  suggestion  of  the  appellant  can  be 
reviewed:  Fairbanks  v.  Corlies,  3  E.  D.  Smith,  582;  1  Abb.  Pr.  150;  Orsfr  v. 
Grossman,  4  K  D.  Smith,  443.  A  judgment  entered  upon  stipulation  cannot 
be  reviewed,  even  though  both  parties  consent:  Griflley  v.  Daggett,  6  How. 
Pr.  280;  Townsend  v.  Masterson  Stone  Dressing  Co,,  15  N.  Y.  587.  So  in 
special  cases:  McAllister  v.  Albion  Plank  Pood  Co.,  6  Seld.  353;  MatUr  of 
Canal  and  Walker  Sts.,  2  Kem.  406;  N.  Y,  Cent.  P.  P,  v.  Marvin,  1  Kern.  276; 
Commissioners  of  Gaines  v.  Albion  Plank  Poad  Co.,  7  How.  Pr.  301. 

239.  Pleadings. — A  judgment  cannot  be  reviewed  on  the  ground  of  a 
defective  complaint,  or  that  the  judgment  is  not  warranted  by  the  finding*, 
on  an  appeal  from  an  order  denying  a  new  trial:  Jenkins  v.  Frink,  30  CaL  586. 

240.  Questions. — Questions  not  directly  involved,  and  those  unnecessary 
to  a  judgment  of  affirmance  or  reversal,  will  not  be  considered:  WestY.  JSmUJi, 
6  CaL  96.  Or  questions  not  presented  in  good  faith:  People  v.  Pratty  30  CaL 
223.  Or  questions  not  arising  in  the  due  course  of  litigation:  Id.  Qucstiocs 
of  discretion  of  the  judge  cannot  be  reviewed  in  the  supreme  court,  except  in 
cases  of  gross  abuse,  to  the  injury  of  the  party :  Smith  v.  Billett,  15  CaL  26; 
Smith  V.  Richmond,  Id.  501;  O'Brien  v.  Brady,  23  Id.  243.  The  refusal  of  the 
court  or  referee  to  allow  a  witness  to  be  recalled:  Thomas  v.  Fleury,  26  K.Y. 
26;  Trimble,  v.  Stilwell,  4  E.  D.  Smith,  512.  The  allowance  of  a  leadmg  ques- 
tion :  Budlong  v.  Van  Nostrand,  24  Barb.  25.  Granting  or  refusing  leave  to 
amend  a  pleading:  4  Cranch,  337;  5  Id.  11,  187;  4  Wheat.  220;  Van  Dazer  v. 
Nowe,  21  N.  Y.  531;  Iloilges  v.  Tenn,  Ins.  Co.,  8  Id.  416;  Hunt  v.  Buds.  Pic, 
Fi.  Ins.  Co.,  2  Duer,  480;  Van  Ness  v.  Bush,  14  Abb.  Pr.  33;  St.  John  v. 
NoHhrup,  23  Barb.  25;  Hendricks  v.  Decker,  35  Barb.  298;  Kisaam  v.  Pobertt, 
6  Bosw.  154;  Woodruff  v.  Hurson,  32  Barb.  657;  Bobbins  v.  Pichartlson,  2 
Bosw.  248;  Ford  v.  David,  I  Id.  569;  Qoukl  v.  Pumsey,  21  How.  Pr.  97; 
WrigU  V.  HolVmgsworth,  I  Pet.  U.  S.  165;  White  v.  Wrighi,  22  How.  U.  8. 
19;  Eberly  v.  Moore,  24  Id.  147. 

241.  Rulings. — Where  a  new  trial  was  granted  on  one  of  several  grounds, 
the  order  will  not  be  reversed  if  it  was  in  the  discretion  of  the  court  to  make 
it  upon  any  of  the  grounds  stated:  OuUahan  v.  Starbuck,  21  CaL  413.  But 
inconsequential  rulings  and  decisions  on  which  error  is  assigned  will  not  be 
considered:  Paige  v.  O'Neal,  12  CaL  483;  Kisling  v.  SJiauj,  33  CaL  42a 

WHEN  EXCEPTION  MUST  BE  TAKEN. 

242.  It  is  a  general  rale  of  practice,  that  no  point  arising 
on  the  pleadings  or  evidence,  which  has  not  been  brought 
to  the  notice  of  the  inferior  courts,  will  be  reviewed  on  ap- 
peal, and  such  point  or  objection  must  be  presented  by  bill 
of  exceptions  or  statement;  and  that  the  appellate  court  will 
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examine  the  case  only  upon  the  errors  assigned  by  the  ap- 
pellant, and  not  look  into  the  exceptions  taken  by  respond- 
ent, even  if  made  by  stipulation:  Jackson  y.  F.  B.  Water 
Co.,  14  Cal.  18;  Paul  v.  Magee,  18  Id.  699.  Only  errors 
committed  against  the  appellant  will  be  examined:  Seward 
T.  JUalotie,  15  Cal.  304. 

243.  But  objections  which  could  not  possibly  have  been 
obviated,  though  not  mentioned  before,  may  be  raised  at 
any  time:  Beekman  v.  Frost,  18  Johns.  544;  Palmer  v.  LoriL- 
lard,  16  Id.  348;  Cole  v.  Blunt,  2  Bosw.  116;  Sanjord  v. 
Granger,  12  Barb.  392;  Fepper  v.  EaiglU,  20  Id.  429.  Such 
objection  must  go  to  the  substance  of  the  cause  of  action, 
and  not  to  its  technical  form  of  statement:  Mott  v.  Smith,  16 
Cal.  633.  So,  objections  to  the  jurisdiction  of  the  court: 
Id.;  Falarino  v.  Thompson,  7  N.  T.  576.  Or  to  absence  of 
any  cause  of  action  in  the  complaint:  Cal.  Code  C.  P.,  sec. 
434;  Bussell  v.  Byron,  2  Cal.  86;  Gregory  v.  Ford,  14  Id. 
138;  Barron  v.  Frink,  30  Id.  486;  Himmelman  v.  Danos,  35 
Cal.  441;  Cole  v.  Blunt,  2  Bosw.  116;  Bayner  v.  Clark,  7 
Barb.  581;  Lounsbury  v.  Purdy,  18  N.  Y.  515.  Or  where 
the  complaint  contains  such  defects  as  to  show  that  plaintijff 
could  not  at  any  time  obtain  any  judgment  upon  the  cause 
of  action  alleged :  Hentsch  v.  Porter,  10  Cal.  656.  Or  where 
a  bill  in  equity  shows  on  its  face  that  plaintiff  is  not  en- 
titled to  relief,  even  though  no  demurrer  be  filed :  White  v. 
Fralt,  13  Cal.  621.  Or  where  objections  to  evidence,  though 
not  made  in  the  court  below,  could  not  be  under  any  cir- 
cumstances there  obviated:  Mott  v.  Smith,  16  Cal.  533;  see 
a7tte,  note  228. 

244.  Evidence. — ObjectioBB  to  evidence  must  be  entered  of  record  below: 

Potter  y,  Kamey,  8  Cal.  674;  Moit  v.  Smith,  16  Id.  535;  Payne  v.  Tread- 
well,  Id.  247;  Mechanics'  Bank  of  Alexandria  v.  Set<m,  1  Pet  U.  S.  299.  Or 
objections  that  there  was  no  proof  of  the  absence  of  witness  whose  dexx)8itions 
were  read:  Lockhart  v.  Mackie,  2  Nev.  294.  Where  a  material  fact  was 
assumed  in  the  court  below,  witliout  any  objection  of  the  want  of  evidence 
thereof,  such  objection  cannot  be  raised  upon  appeal:  Jencka  v.  Smith,  1  N.Y. 
40;  Paige  v.  Fazackery,  36  Barb.  392;  Munson  v.  Hegeman,  10  Id.  112;  Wil- 
lard  V.  Bridge,  4  Id.  361;  Hunter  v.  Sandy  Hill,  6  Hill,  410;  Thurman  v. 
Cameron,  24  Wend.  87;  Oakley  v.  Van  Home,  21  Id.  305;  Ford  v.  Monroe, 
20  Id.  211;  Beekman  v.  Bond,  19  Id.  444;  Patterson  v.  Weaten^eU,  17  Id.  545; 
Jackson  v.  Roberts,  11  Id.  422.  Exceptions  to  the  admissibility  of  a  deed  in 
evndence  must  bo  taken  atl vantage  of  at  nisi  prius:  Posten  v.  Rasaette,  5  Cal. 
4C7.     Where  parol  testimony  to  vary  the  terms  of  a  written  agreement  is 
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oJOfered,  and  received  without  objection,  the  objection  that  it  was  inftdmifiBiVle 
cannot  be  raised  in  the  supreme  court:  Tehha  v.  Weathencax^  23  CaL  5S.  If 
incompetent  evidence  is  admitted,  and  treated  as  competent,  the  question  of 
its  competency  cannot  be  raised  in  the  appellate  court:  Curiae  v.  Packard, 
29  Cal.  194.  Where  the  objection  to  the  admission  of  testimony  in  the  tzial 
is  general,  it  cannot  be  made  special  for  the  first  time  in  the  supreme  court: 
People  V.  Glenn,  10  Cal.  32. 

245.  Findings. — The  findings  of  the  jury  on  issues  submitted  to  them  in 
an  equity  case,  if  not  objected  to  by  motion  for  new  trial,  cannot  be  reviewed: 
Duf  V.  Fisherj  15  Cal.  375.  So  with  objections  to  a  master's  report:  Hud^pm 
V.  Kemp,  20  How.  Pr.  45,  54;  Kinsman  v.  Parkkurst,  18  Id.  289.  Or  to  the 
report  of  commissioners  appointed  to  ascertain  an  amount  due:  Tlte  Virgin, 
8  Pet.  U.  S.  538.  If  the  court,  in  its  finding  of  fact,  fails  to  find  an  issue 
made  in  the  pleadings,  the  defect  must  be  excepted  to  in  the  court  below: 
Merrill  v.  Chapman,  34  Cal.  251.  So  of  the  omission  to  find  upon  a  particular 
question  of  fact:  Sliarp  v.  Wright,  35  Barb.  236;  lugraham  v.  Gilbert,  20  Id- 
151;  People  v.  Albright,  14  Abb.  Pr.  305;  23  How.  Pr.  306;  Heroy  v.  Ktrr, 
8  Bosw.  194;  21  How.  Pr.  409;  Huke  v.  Sherman,  13  Id.  411;  Piatt  r. 
Thome,  8  Bosw.  574.  The  only  question  that  can  be  raised  in  the  supreme 
court  upon  the  findings,  if  no  exception  is  taken  to  them,  is:  Are  they  con- 
sistent with  the  judgment?  JaTnesv.  Williams,  31  Cal.  211;  Lucas  r.SaA 
Francisco,  28  Cal.  591. 

246.  Instructions. — Where  instructions  to  the  jury  are  not  excepted  to 
at  the  time  they  are  given  or  refused,  they  cannot  be  considered  on  appeal: 
Collier  V.  CorbeU,  15  CaL  186;  Payne  v.  Treadwell,  16  Id.  247;  Lett<r  v. 
Putney,  7  Cal.  423;  St.  John  v.  Kidd,  26  Id.  263.  The  objection  that  the 
court  directed  the  jury  to  find  specially  as  to  a  particular  fact:  People t. 
Chu  Quong,  15  Cal.  332. 

247.  Irregularity  in  Froceeding;8. — The  objection  that  the  jury  in  the 
court  below  was  not  duly  selected  and  summoned  as  required  by  law  most 
be  excepted  to  in  the  court  below:  Spencer  v.  Doane,  23  CaL  419.  As  to 
the  improper  allowance  of  interest  on  a  running  account,  no  objection  being 
taken  for  that  reason  to  the  judgment  or  finding  of  the  referee,  the  judgment 
will  not  be  reversed:  Whiting  v.  Clark,  17  CaL  407.  Where  no  exceptions 
were  taken  to  the  reading  of  the  statute  law  and  decisions  of  the  supreme 
court  to  the  jury,  there  is  no  ground  of  error:  People  v.  Galvin,  9  CaL  115. 
Or  to  the  reading  of  a  portion  of  answer  which  had  been  stricken  out:  J/oiyia 
v.  Hugg,  5  Cal.  409.  Or  that  an  account  presented  to  the  supervisors  of  a 
county,  was  not  authenticated  as  required  by  statute,  cannot  be  taken  in  the 
supreme  court  for  the  first  time:  Randall  v.  Yuba  Co.,  14  CaL  219. 

248.  Parties. — To  be  reviewable,  objection  must  be  taken  to  parties  ot 
the  joinder  of  parties  m  the  court  below:  Sands  v.  Pfe^er,  10  CaL  258;  Tit 
Commander-in-chief,  1  Wall.  U.  S.  43;  Livingston  v.  Woodworth,  15  How. 
U.  S.  546.  Or  that  certain  parties  could  not  intervene:  McKenty  v.  Gladwin, 
10  CaL  227. 

249.  Pleadings. — Exceptions  must  be  taken  in  the  court  below  to  objec- 
tions to  the  form  of  a  complaint  or  answer:  SuUer  v.  Cox,  6  CaL  415;  People 
V.  Jones,  20  Cal.  50;  Peterson  v.  Hornhloicer,  33  Id.  266;  King  v.  Darif,  34 
Cal.  100;  KMand  v.  Sedgwick,  17  CaL  123.  Or  that  a  supplemental  com- 
plaint should  have  been  filed:   Van  3faren  v.  Johnson,  15  CaL  308.    Or  that 
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two  connts  in  a  complaint  on  an  equitable  action  shonld  not  be  tried  by  a 
jury:  Baker  v.  Jose])h,  16  Cal.  173.  Or  an  objection  to  the  complaint  which 
defeats  only  plaintiflPa  present  right  to  recover:  Jfentsch  v.  PoHer,  10  CaL 
555.  Or  that  the  complaint  is  defective,  because  it  is  not  alleged  that  plaint- 
ilFs  claim  was  presente4  to  the  administrator  for  allowance:  Peterson  v. 
Jlomhlovoery  33  CaL  266.  If  the  plaintiff,  on  the  trial,  treats  an  allegation  of 
the  complaint  as  denied  in  the  answer,  he  cannot  raise  the  point  in  the 
anpreme  court  for  the  first  time  that  such  allegation  is  not  denied:  RacouiUat 
y.  ReM^  32  Cal.  450.  So,  in  matters  of  defense  not  brought  forward  at  the 
trial:  BeU  v.  Bruen,  1  How.  U.  S.  169;  Findlay  v.  Hinde,  1  Pet.  U.  S.  241. 


CHAPTEE  IV. 

PRINCIPLES  OP  DETERMINATION. 

250.  The  question  before  an  appellate  court  is :  Was  the 
judgment  correct? — not  the  ground  on  which  the  judgment 
professed  to  proceed:  Davis  v.  Packard^  6  Pet.  U.  S.  41. 
The  supreme  court  may  direct  the  court  below  to  render  the 
proper  judgment:  Love  v.  Shai'tzer,  31  Cal.  487.  And  the 
court  below  has  no  authority  to  enter  a  different  judgment 
from  that  directed:  Argenti  v.  Sawyer^  32  Cal.  414;  Meyer  v. 
Kohn,  33  Cal.  484. 

251.  It  cannot  revise  its  own  judgments,  but  when  pro- 
ceedings founded  on  them  are  brought  up  for  review  it  will 
make  such  orders  as  are  necessary  to  cause  the  judgment  to 
be  enforced:  Argenti  v.  San  Francisco,  30  Cal.  458.  An  erro- 
neous judgment  cannot  be  corrected  by  bringiug  suit  in  the 
nature  of  a  bill  of  review.  The  proper  method  is  by  appeal : 
Savings  and  Loan  Society  v.  Thompson,  34  Cal.  76.  The 
practice  of  giving  the  reason  in  writing  for  judgment  is  of 
modern  origin.  It  is  discretionary  with  the  court  whether 
it  give  an  opinion  upon  pronouncing  judgment,  and  if  given, 
whether  it  be  oral  or  in  writing:  Houston  v.  Williams^  13 
Cal.  24. 

252.  Existing  laws  at  the  time  the  proceedings  were  had 
are  to  govern  the  decision  on  appeal :  Hancock  v.  Thoi*n,  46 
Oal.  643;  U.  S.  v.  The  Peggy,  1  Cranch,  103;  Hartnng  v. 
People,  22  N.  T.  95.  And  this  court  is  bound  to  decide  ac- 
cording to  the  law  of  the  whole  case,  and  not  upon  particu- 
lar points  raised  by  counsel:  Consult  post,  ''Law  of  the 
Case/' under  "Eemittitur;"  Hubbai^d  v.  Sullivan,  18  Cal.  508. 
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253.  la  chancery  cases,  the  snpreme  court  has  full  power 
and  jurisdiction,  for  the  purposes  of  equity,  to  correct 
errors  of  the  court  below,  in  whatever  shape  or  by  whatever 
party  appeal  is  taken  up :  Grayson  v.  Ouild,  4  Cal.  122. 
Errors  which  the  court  below  can  and  will  correct  on  motion 
should  not  be  made  the  ground  of  an  appeal:  Bunburgy. 
BoUon,  1  Bro.  P.  C.  434.  Such  as  clerical  and  arithmetical 
errors:  Rogers  v.  Uoaack^  18  Wend.  319.  Or  errors  which 
might  have  been  cured  by  amendment,  or  questions  as  to 
variance  or  regularity:  N.  Y.  Central  Ins,  Co.  v.  Naiiotial 
Protection  Ins.  Co.,  4  Kern,  85;  Bates  v.  Graham^  1  Kern, 
237;  Lounsbury  v.  Purdy,  18  N.  T.  515;  IngersoU  v.  Bosiwick, 

22  N.  Y.  425;  Bemiett  v.  Judson,  21  Id.  238;  Cardell  v.  ifc- 
Niel,  Id.  341;  Lake  Ontario  R.  R.  v.  Marvine,  18  Id.  585; 
McGormick  v.  Pickering,  4  Id.  276. 

254.  The  general  rule  is  that  if  error  intervenes  the  judg- 
ment must  be  reversed,  and  error  imports  injuiy  to  the 
party  against  whom  it  is  committed,  unless  it  affirmati?elj 
appear  that  no  injury  did  or  could  occur  to  him  thereby: 
Rice  V.  Heaih,  39  Cal.  609;  Sweeney  v.  Reilly,  42  Id.  402. 
But  if  during  subsequent  proceedings  the  foundation  of  the 
error  is  overthrown,  and  facts  are  shown  to  support  the  rul- 
ings of  the  court,  the  error  is  cured:  People  v.  Andei'son,  26 
Cal.  130.  Or  where  error  in  course  of  the  trial  was  fully 
corrected,  or  the  exception  waived :  Schenectady  and  Sai-a- 
toga  R.  R.  Co.  v.  T/iatcher,  11  N.  Y.  102;  Kent  v.  HarcouH, 
33  Barb.  491;  Miller  v.  Tlie  Eagle  Life  and  BeaUh  Ins.  Co., 
2  E.  D.  Smith,  284;  Colvin  v.  Burnet,  2  Hill,  620;  Hearseyy. 
Pruyn,  7  Johns.  179;  Oakes  v.  Ihomton,  28  N.  H.  44. 

255.  When  a  finding  is  sought  to  be  impeached,  the  ap- 
pellate court  will  look  into  the  evidence  for  the  purpose  of 
supporting  it:  Spencer  v.  Ballou,  18 N.  Y.  327;  but  see  Cadtj 
V.  Allen,  18  N.  Y.  573;  Stewart  v.  Smith,  14  Abb.  Pr.  75. 
And  all  the  findings  in  an  action  must  be  construed  to- 
gether :  Polack  v.  McGrath,  38  Cal.  666.  And  a  finding  of 
fact  may  be  construed  by  a  finding  of  law:  Smith  v.  Devlin, 

23  N.  Y.  Y.  363.  The  appellate  court  must  look  into  the 
record  to  see  if  there  is  any  foundation  for  a  judgment  ap- 
pealed from :  Hoioard  v.  Richards,  2  Nev.  128.  But  where 
appellant  presents  no  argument  or  authorities  in  support  of 
an  alleged  error,  the  appellate  court  will  not  consider  the 
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assignment  of  error,  unless  the  error  is  so  unmistakable  that 
it  reveals  itself  by  a  casual  inspection  of  the  record:  Allison 
V.  Hagan,  12  Id.  38. 

• 

256.  Errors  in  Evidence. — ^Where  this  court  sees  clearly  and  beyond 
doabt  that  the  admission  or  rejection  of  improper  evidence  could  in  no  way 
materially  affect  the  result,  the  judgment  on  that  ground  will  not  be  dis- 
turbed: Persse  v.  Cole,  1  CaL  369;  Mills  v.  Barney,  22  Id.  240;  Kidd  v.  Temple, 
22  Id.  255;  Benry  v.  Everts,  30  Cal.  425;  Bastings  v.  Jackson,  46  CaL  234; 
Loicery  v.  Stetoard,  3  Bosw.  605;  Boyd  v.  Foot,  5  Id.  110.  Or  where  it  could 
have  no  effect  on  the  verdict:  Young  v.  Emerson,  18  Cal.  416.  Or  when  it  is 
plain  that  the  result  must  have  been  the  same  without  such  evidence:  Belmont 
V.  Coleman,  I  Bosw.  188.  Or  where  defendant  had  suffered  no  injury  thereby: 
J/icht  V.  Whiteside,  23  Cal.  404;  Paige  v.  O'Neal,  12  Cal.  483;  Boag  v.  Pierce, 
28  CaL  187;  Tyler  v.  Oreen,  Id.  406;  Boyce  v.  Cal  Stage  Co,,  25  Cal.  460; 
Norwood  V.  Kenfield,  30  CaL  393;  Moon  v.  Rollins,  36  Cal.  333.  Or  where 
the  findings  show  that  the  evidence  improperly  admitted  was  disregarded: 
Bee  V.  S.  P.  <fe  B,  B.  i?.  i?.  Co.,  46  Cal.  249.  Or  if  the  party  would  not  have 
been  entitled  to  recover  if  the  excluded  testimony  had  been  admitted:  Merle 
V.  Mathews,  26  Cal.  455.  As  where  there  was  sufficient  uncontradicted  evi- 
dence to  warrant  the  verdict :  Zeigler  v.  Wells,  28  CaL  263.  Or  where  the 
same  facts  were  afterwards  proved  by  competent  evidence:  Schench  v.  Dart, 
22  N.  Y.  420.  Or  where  admitted  by  the  pleadings:  Castree  v.  Gavelle,  4  E. 
D.  Smith,  425. 

257.  Error  in  Evidence. — So,  the  improper  exclusion  of  evidence  upon 
a  question  finally  decided  in  favor  of  appellant  will  not  be  a  ground  for  re- 
versing the  judgment:  Beekman  v.  Plainer,  15  Barb.  550.  Or  the  exclusion 
of  a  question  which  had  been  already  answered  in  substance  by  the  witness : 
Park  Bank  v.  TiUon,  15  Abb.  Pr.  384.  Or  permitting  a  witness  to  be  ques- 
tioned as  to  his  opinion,  provided  the  answer  only  stated  facts:  DolUtle  v. 
Eddy,  7  Barb.  74.  Or  forbidding  a  witness  to  testify  from  a  written  paper, 
if  lie  did  not  subsequently  give  any  testimony:  Bowland  v.  Willetts,  9  N.  Y. 
170.  So,  the  refusal  to  permit  an  answer  to  a  proper  question  becomes  im- 
material by  the  introduction  of  the  same  matter  under  a  subsequent  inter- 
rogatory: Heal  Del  Monte  O.  and  S.  M,  Co.  v.  Thompson,  22  CaL  542.  Or 
the  improper  exclusion  of  a  witness  if  the  fact  proposed  to  be  proved  by  him 
could  not  have  affected  the  result:  City  Bank  of  Brooklyn  v.  Dearborn,  20 
N.  Y.  244. 

258.  Error  in  Law. — A  new  trial  will  not  be  granted  on.  account  of  the 
erroneous  rejection  of  certain  evidence,  if  evidence  was  subsequently  given 
without  contradiction  which  entitled  the  adverse  party  to  recover:  Gilde-r' 
sleeve  v.  Mahoney,  5  Duer,  383.  Submission  of  a  question  to  the  jury,  proper 
for  the  court,  where  the  decision  by  the  court  must  have  been  the  same: 
Miller  v.  Eagle  Life  and  Bealth  Ins.  Co.,  2  E.  D.  Smith,  269.  Error  in  in- 
structions on  a  point  entirely  immaterial  to  the  case:  Wilhughhy  v.  Comstock, 
3  Hill,  389;  Bayden  v.  Palmer,  2  Id.  205.  Or  which  could  not  possibly  have 
misled  the  jury:  Johnson  v.  Budson  Riv.  R.  R.  Co.,  20  N.  Y.  74.  Or  whero 
an  instruction  was  defective  by  reason  of  an  omission,  but  the  omission  was 
supplied  in  another  instruction  given:  Livermore  v.  Stine,  43  CaL  274. 
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259.  Error  in  Pleadings — If  tho  conrt  refuses  to  allow  defendant  to 
amend  his  answer,  but  no  injury  results  from  the  refusal,  the  judgment  will 
not  be  reversed  on  this  ground :  Jones  v.  Block,  30  Cal.  227«  Kor  for  defects 
in  the  complaint,  where  it  can  be  gathered  therefrom  as  a  whole  that  the 
plaintiff  had  a  cause  of  action  upon  which  he  was  entitled  to  judj!;ment, 
however  defectively  the  cause  of  action  may  have  been  stated:  HaUoei  ▼. 
Jaudin,  34  CaL  167. 

260.  Harmless  Errors. — ^A  judgment  will  not  be  reversed  for  error  that 
can  in  no  respect  injure  the  appellant:  Kilbum  v.  Ritchie^  2  CaL  145;  WUim- 
son  V.  Parrott,  32  Id.  102;  Garwood  v.  Wood,  34  Id.  248;  MoU  v.  Reyt*,  45 
Id.  379;  Campbell  v.  Pratt,  2  Pet.  354.  Unless  it  affirmatively  appear  that 
injustice  has  been  done:  Broadus  v.  Nelson,  16  CaL  80;  Robinson  v.  Sfmtk,  14 
Id.  254.  Or  for  errors  not  affecting  substantial  rights:  Peters  y.  Foss,  20  OiL 
586.  Or  for  errors  of  the  court  which  do  not  materially  affect  the  merits  of 
the  case:  Clayton  v.  West,  2  CaL  381;  Carpentier  v.  Oardiner,  29  Id.  160.  Or 
when  appellant  has  no  interest  in  the  subject-matter:  Hohbs  v.  Duf,  43  CaL 
485.  Or  for  errors  which  affect  only  the  rights  of  parties  who  have  not  ap- 
pealed: Speyer  v.  Ihmels,  21  CaL  280.  A  party  is  not  injured  by  an  eiror  U. 
the  error  does  not  prevent  him  from  making  out  his  case:  Hebraed  v.  J^er- 
son  O.  and  S.  M.  Co.,  33  CaL  290. 

261.  Rule  of  Conflict  of  Evidence. — If  the  evidence  clearly  prepon- 
derates against  the  verdict  or  finding  it  is  the  duty  of  the  court  below  to  set 
it  aside,  but  the  appellate  court  will  not  disturb  the  verdict  or  finding  wiiera 
tho  evidence  is  conflicting:  Hawkins  v.  Abbott,  40  Cal.  639;  PhtUjxttts  v.  Bio*- 
del,  8  Kev.  61.  The  judgment  will  not  be  reversed  where  there  appears  to  hMxe 
been  a  substantial  conflict  of  evidence:  Ci'i}ok  v.  Forsyth,  30  Cal.  662;  WU- 
kinson  v.  ParroU,  32  Id.  102;  McNeil  v.  Shirley,  33  Id.  202;  Hardenbergk  t. 
Bacon,  Id.  356;  Hall  v.  Bark  Emily  Banning,  Id.  522;  Wendt  v.  Rose,  Id. 
650.  The  rule  applies  to  law  and  equity  cases  alike:  RiUer  v.  Stock,  12  CaL 
402;  Doe  v.  Vallejo,  29  Id.  386.  The  same  rule  applies  to  the  report  of  com- 
missioners appointed  to  assess  damages  and  estimate  benefits  in  widening  of 
streets:  Appeal  of  Piper,  32  CaL  530;  Appeal  qf  Brooks  atid  Josephs,  32  Id. 
558.  But  the  rule  does  not  apply  where  the  evidence  in  the  court  below 
consists  of  depositions:   Wilson  v.  Cross,  33  CaL  51. 

262.  Wrong  Re€Uioning. — ^An  order  granting  a  new  trial  will  not  be  re- 
versed because  the  reason  assigned  is  a  bad  one,  if  there  was  a  good  reann 
for  granting  it:  Bolton  v.  Stewart,  29  CaL  615;  Grant  v.  Moore,  Id.  644  Tbe 
order  stands  upon  the  facts  in  the  record:  CogfuU  v.  Marks,  Id.  673.  If  a 
judgment  or  order  is  right,  that  it  could  not  be  sustained  upon  the  theoiy  of 
law  on  which  the  court  below  proceeded  is  no  reason  for  reversing  it:  Mmro 
V.  PoUer,  34  Barb.  358;  Gillespie  v.  Torrance,  7  Abb.  Pr.  462;  Deland  v.  Rkk- 
ardson,  4  Ben.  95;  Davis  v.  Spencer,  24  N.  Y.  386;  SeoU  v.  PUkitiifton,  15 
Abb.  Pr.  280;  Mills  v.  Van  Voorhies,  20  N.  Y.  412.  A  judgment  which  ii 
right  will  not  be  reversed  because  rendered  upon  a  wrong  reason:  Hebm  v. 
Dumars,  3  CaL  454;  Bleven  v.  Freer,  10  CaL  172.  Where  a  decision  was 
correct  when  made,  it  will  not  be  reversed  by  reason  of  any  matter  of  fact 
not  shown  or  offered  in  the  court  below:  Wallace  v.  Eldredge  (So,  2),  27  CaL 
498. 
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LEGAL  PRESUMPTIONS. 

263.  The  legal  presumption  is  in  favor  of  the  correctness 
of  the  findings  and  decision  of  the  court  below,  and  when 
attacked,  on  a  motion  for  a  new  trial,  will  be  sustained  on 
appeal,  unless  it  be  affirmatively  shown  that  they  are  erro- 
neous. When  this  is  attempted  by  way  of  showing  that 
certain  specified  facts,  other  than  those  expressly  found  by 
the  court,  were  proven  by  the  evidence,  it  must  likewise 
appear  that  such  facts  would  require  a  different  finding  or 
decision  from  the  one  rendered,  or  the  specification  will  be 
held  insufficient:  White  v.  AbemcUhy,  3  Cal.  426;  Landers  \. 
BoUon,  26  Cal.  403;  MoyeB  v.  GriffUh,  35  Id.  556;  Mies  v. 
Thame,  38  Cal.  335;  Henitei^  v.  PoHer,  23  Cal.  385;  Hastings 
V.  Cunningham,  35  Id.  649;  Di-ummond  v.  Magruder,  9 
Cranch,  122;    TIte  Potomac,  2  Black.  U.  S.  581. 

264.  On  appeal,  the  presumption  lies  that  the  court  below 
discharged  its  duty,  that  its  proceedings  were  regular,  and 
its  action  founded  on  proper  proof,  unless  there  is  some- 
thing in  the  record  to  overcome  such  presumption:  Ford  v. 
HoUon,  5  Cal.  321;  Oweny.  Morton,  24  Id.  378;  Dimich  v. 
Campbell,  31  Id.  238;  Sharp  v.  Daughney,  33  Id.  512;  Mooix 
JUassini,  43  Id.  389;  WUson  v.  Dougherty,  45  Id.  34;  People 
V.  Colson,  49  Id.  679;  Oiane  v.  Brannan,  3  Id.  185;  Slyckv. 
IbyUyr,  9  Johns.  146;  Lamotte  v.  Archer,  4  E.  D.  Smith,  46; 
BecUticY.  Qua,  15  Barb.  132;  Oakley  y.  Van  Horn,  21  Wend. 
305;  Darby  v.  CaUaglian,  16  N.  T.  71;  Matter  of  the  Empire 
City  Bh.,  18  Id.  199;  Carman  v.  Pultz,  21  Id.  547;  Hoyt  v. 
Hoyt,  8  Bosw.  511.  It  will  be  presumed  that  the  record 
contains  all  the  evidence:  Orcidt  v.  Cahill,  24  N.  T.,  578; 
CaUigan  v.  Mix,  12  How.  Pr.  495;  FordY.  Holton,  5  Cal.  322. 
A  refusal  to  allow  an  amendment  is  presumed  to  be  right 
unless  the  character  of  the  proposed  amendment  is  shown 
in  the  record:  Jessup  v.  King,  4  Cal.  331*  If  the  instruc- 
tions to  the  jury  appear  in  the  record,  but  the  evidence  or 
facts  do  not,  the  instructions  will  be  presumed  to  be  cor- 
rect, and  warranted  by  the  facts :  People  v.  McCauley,  1  Id. 
386;  People  v.  Baker,  Id.  405;  White  v.  Abemaihey,,  3  Id.  426. 
In  the  absence  of  the  instructions  given  to  the  jury,  the  pre- 
sumption is  that  the  law  applicable  to  the  facts  was  cor- 
rectly stated  by  the  court:  Aldnch  v.  Palmer^  24  Id.  515. 
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"Where  a  decree  recited  that  the  entry  thereof  was  consented 
to  by  defendants,  it  will  be  presumed,  when  attacked  col- 
laterally, that  the  consent  was  given  in  snch  manner  as  to 
give  the  court  jurisdiction  of  their  persons:  lliompson  v. 
Connolly,  42  Id.  313. 

265.  The  presumption  is  that  all  the  facts  in  a  record 
bearing  on  the  points  decided  have  received  due  considera- 
tion by  the  supreme  court,  whether  all  or  a  part  or  none  of 
those  facts  are  mentioned  in  the  opinion:  JUnlford  v.  Estu- 
ditto,  32  CaL  131.  Where  there  are  two  presumptions 
equally  reasonable,  arising  upon  the  faceof  the  record,  the 
court  is  bound  to  adopt  that  which  will  maintain  the  judg- 
ment of  the  court  below:  IVhipley  v.  Fowlei^  6  Id.  630. 

266.  Evidence. — Where  there  has  been  no  objection  raised  or  exceptioiit 
taken  to  insnfiiciency  of  the  evidence,  the  court  wiU  presume  that  proiw 
evidence  was  given:  Bunting  v.  Beidemarij  1  Cal.  182.  The  presumptiaii  of 
the  law  is  that  there  was  evidence  to  sustain  every  material  fact  found  by  the 
jury:  Doll  v.  Anderson,  27  Cal.  248.  And  that  facts  imperfectly  alleged  have 
been  proved :  Barron  v.  Frink,  30  CaL  486. 

267.  Practice — ^It  must  be  shown  that  the  court  erred  in  striking  out 
the  answer;  error  will  not  be  presumed:  Dimick  v.  CampbfUf  31  CaL  23S; 
Landers  v.  Bolton,  26  Id.  393.  When  there  are  both  issues  of  law  and  fact, 
joined  in  the  same  cause,  and  the  cause  is  tried  on  the  issues  of  fact,  and  a 
judgment  rendered,  the  presumption  will  be  indulged,  on  appeal,  that  the 
issue  of  the  law  had  been  first  disposed  of:  Brooks  v.  Douglas$,  32  CaL  20S; 
Townsend  v.  Jemison,  7  How.  U.  S.  706.  Exceptions  appearing  in  the  case 
as  settled  will  be  assumed  to  have  been  taken  in  due  time  and  form:  Hnt 
V.  Bloomer,  13  N.  Y.  341. 

WHEN  JUDGMENT  WILL  BE  AFFIRMED. 

268.  The  judgment  of  the  court  below  will  be  sustained 
if  there  is  one  conclusive  ground  upon  which  it  can  rest: 
Eleven  v.  Freer,  10  Cal.  172.  "When  a  judgment  is  correct 
by  the  record,  it  will  be  affirmed  without  reference  to  flie 
grounds  upon  which  it  was  rendered  by  the  court  beloir: 
Kidd  V.  Teeple,  22  Id.  255;  Otis  v.  S'pencer,  16  N.  T.  610; 
15  How.  Pr.  425;  6  Abb.  Pr.  127;  TUna  v.  Oitw,  16  N.  T. 
617.  It  is  no  objection  to  an  affirmance  that  judgment  can 
only  be  sustained  on  grounds  that  were  not  suggested  bj 
counsel  below :  Oneida  Bank  v.  Ontario  BanJc,  21  Id.  490; 
White  Y.  Madison,  26  Id.  117. 

269.  When  the  supreme  court  is  equally  divided  upon 
an  appeal,  the  judgment  stands  affirmed:  11  Wheat.  59;  10 
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Id.  66;  Washington  Bridge  Co.  v.  Stewart,  3  How.  U.  S. 
413.  The  snpreme  court  will  not  generally  set  aside  a  ver- 
dict, where  the  judge  and  jury  harmonize  in  its  support: 
Antoine  Go.  v.  RUlge  Co.,  23  Oal.  219.  Where  substantial 
justice  has  been  done,  the  appellate  court  will  not  reverse 
the  judgment  on  merely  technical  grounds:  Fisher  \,  Eeider, 
Hempst.  82.  Or  for  a  mere  variance :  Cook  v.  Oray,  Id.  84. 
If  the  appellant  can  gain  nothing  by  a  new  trial,  judgment 
will  not  be  reversed:  Larco  v.  CasaneuavOy  30  Cal.  660.  A 
judgment  will  not  be  reversed  for  errors  that  can  in  no  re- 
spect injure  the  appellant:  Thompson  v.  Lyon,  14  Cal.  39; 
Mitchell  V.  Brombergei^  2  Nev.  345. 

270.  On  appeal  from  judgment  on  a  demurrer  as  frivol- 
ous, judgment  should  be  affirmed  if  the  demurrer  was  bad, 
though  not  frivolous:  Witherheod  v.  AUen,  28  Barb.  661; 
Wesley  v.  Bennett,  5  Abb.  Pr.  498;  Martin  v.  Kanouse,  2 
Abb.  Pr.  827;  Lavei-ty  v.  Griswold,  12  N.  T.  Leg.  Obs. 
316;  Manning  v.  Tyler,  21  N.  T.  570.  If  an  appellate  court 
finds  that  the  facts  stated  in  the  complaint,  with  all  legal 
intendments  in  it.s  favor,  will  not  support  the  judgment,  the 
judgment  must  be  reversed,  though  counsel  may  not  have  hit 
on  the  proper  grounds  for  asking  a  reversal :  Van  Doren  v. 
TJader,  1  Nev.  380.  Where  the  questions  raised  by  the 
record  have  been  repeatedly  settled  by  the  appellate  court, 
or  are  decided  by  reference  to  plain  elementary  principles  of 
law,  the  judgment  will  be  affirmed,  with  damages:  Pinkham 
y.  Wemple,  12  Cal.  449;  Field  v.  CampheU,  17  La.  An.  30. 

271.  When  a  demurrer  to  a  complaint  is  properly  sus- 
tained, with  leave  to  amend,  and  the  plaintiff  declines  to 
do  so,  the  judgment  will  not  be  reversed  on  appeal,  in 
order  to  allow  the  amendment.  There  must  be  error  in 
order  to  allow  the  reversal  of  a  judgment:  Sutter  v.  San 
Francisco,  36  Cal.  112.  This  court  will  not  reverse  a  de- 
cision, after  a  trial  on  the  merits,  for  defects  in  the  declara- 
tion which  were  amendable  in  the  court  below:  Shoenbe^yer's 
Fkcrs.  V.  Zook,  34  Penn.  St.  24. 

272.  When  the  case  made  by  plaintiff's  proof  differs  from 
the  averments  of  the  complaint,  and  defendant  does  not 
object  to  the  introduction  of  evidence  on  this  ground,  the 
court  will  not  reverse  the  judgment  on  account  of  the  va- 
riance: Marshall  v.  Ferguson,  23  Oal.  66.    An  order  of  the 
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court  below,  granting  a  new  trial,  will  not  be  disturbed 
where  the  statement  contains  only  an  outline  of  the  evi- 
dence, without  any  rulings  or  instructions  of  the  court,  and 
not  purporting  to  give  all  the  evidence,  and  that  given  not 
being  clearly  in  favor  of  the  verdict,  the  appellate  court 
will  not  interfere :  Loucks  v.  Edmondson,  18  Id,  203.  Where 
there  are  no  assignments  of  errors  by  the  appellant,  judg* 
ment  will  be  affirmed.  Affirmative  error  must  be  shown: 
People  V.  Ooldburg,  10  Id.  312;  People  v.  Leviaon,  16  Id.  98. 

273.  On  an  appeal  from  an  order  made  after  final  judg- 
ment, directing  receiver  to  pay  over  to  the  prevailing  party 
moneys  in  his  hands,  the  supreme  court  cannot  reverse  the 
order  appointing  the  receiver:  Whitney  v.  Buckman,  26  Id. 
451. 

274.  A  judgment  will  not  be  reversed  because  of  an  error 
which  affects  the  rights  of  parties  who  have  not  appealed, 
and  not  those  of  the  appellants.  This  court  will  not  re- 
verse a  judgment  dismissing  an  action  for  want  of  prose- 
cution, unless  there  has  been  an  abuse  of  discretion  in  the 
court  below  in  giving  the  judgment;  and  it  devolves  on  the 
appellant  to  show  such  abuse  of  discretion:  Chngahy  v.  Napa 
County^  36  Gal.  685.  In  Pennsylvania,  it  has  been  held 
that  a  judgment  will  not  be  reversed  because  the  court  be- 
low erred  in  prescribing  the  order  in  which  counsel  shoald 
address  the  jury:  Smith  v.  Frazar^  53  Penn.  St.  226. 

275.  Where  the  findings  do  not  contain  all  the  facts 
necessary  to  be  proved  in  order  to  entitle  the  prevailing 
party  to  a  judgment,  it  will  not  be  reversed,  unless  the 
court  below  has,  after  defect  has  been  pointed  out,  failed  or 
refused  to  make  the  required  finding,  and  exception  has 
been  taken  thereto:  Lyon  v.  Leimback,  29  Gal.  139;  but  see 
Bowd  V.  Clark,  51  Id.  262.  If  the  facts  in  issae  are  not 
found,  and  the  evidence  is  not  set  out  in  the  transcript,  the 
appellate  court  will  not  undertake  to  say  that  it  was  proven. 
Evidence  tending  to  prove  a  fact  does  not  necessarilj 
amount  to  proof  of  the  fact:  Merrill  v.  Chapman^  34  Id. 
251.  Where  the  findings  support  the  judgment,  and  the 
record  discloses  no  exceptions  to  admission  of  evidence  or 
the  rulings  of  the  court,  the  judgment  will  be  affirmed: 
BiUchimon  v.  Byan,  11  Id.  142;  Clark  v.  Hid>er,  20  Id.  196. 
A  judgment  will  not  be  reversed  on  the  findings  alone,  im- 
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less  tbej  show  affirmatively  that  the  judgment  could  not 
properly  have  been  rendered:  SempU  v.  Cook,  50  Id.  26.  A 
judgment  on  the  report  of  referee  will  not  be  reversed  for 
failure  to  find  on  issues,  where  no  evidence  would  warrant 
findings  in  favor  of  the  appellant:  Alger  v.  Baymoiidy  7 
Bosw.  418. 

MODIFICATION  OF  JUDGMENT. 

276.  Where  the  judgment  below  is  erroneous,  the  appel- 
late court  will  so  modify  it  as  finally  to  settle  the  contro- 
versy, where  the  rights  of  the  parties  appear  from  the  record 
to  be  fully  ascertained:  Persse  v.  Cole,  1  Cal.  369;  Oahn  v. 
Neville,  2  Id.  81;  Bidleman  v.  Kewan,  Id.  249.  A  judgment 
will  be  modified  and  affirmed  where  there  is  an  eiTor  which 
the  record  enables  the  appellate  court  fully  to  correct: 
Union  Wat.  Co,  v.  Murphy's  Flat  Flaming  Co.,  22  Cal.  621. 
Where,  in  ejectment  against  several  defendants,  the  jadg- 
ment  for  damages  is  several,  instead  of  joint,  the  damages 
may  be  remitted,  and  the  judgment  for  the  land  may  stand: 
Curtis  V.  Heirick,  14  Cal.  117.  Bespondent  may  remit  dam- 
ages and  pay  costs  of  appeal:  Doll  v.  Feller,  16  Cal.  432; 
La  Motte  v.  Archer,  4  E.  D.  Smith,  46.  Or  the  excess  of 
damages  over  amount  claimed  may  be  remitted,  and  the 
judgment  stand :  Pierce  v.  Payne,  14  Cal.  419. 

277.  The  judgment  of  a  court  can  only  be  changed  on  a 
petition  for  rehearing  or  a  modification :  Houston  v.  Williams, 
13  Cal.  24.  The  court  may  direct  that  judgment  be  affirmed 
on  respondent's  remitting  that  part  of  it  which  is  erroneous, 
if  capable  of  exact  calculation:  Boyd  v.  Foot,  6  Bosw.  110; 
McAuley  v.  Mildrum,  9  Abb.  Pr.  198;  Coaming  v.  Coming, 
6  N.  T.  97;  Mofett  v.  Sackett,  18  Id.  522;  O'Shea  v.  Kirkei^, 
4  Bosw.  120;  8  Abb.  Pr.  69.  Case  where  the  supreme 
court  refused  to  modify  its  judgment  of  reversal,  though  an 
offer  to  remit  the  damages  was  made:  Ellis  v.  Jeans,  26  Cal. 
272.  Case  remanded,  with  directions  to  add  to  the  judg- 
ment the  yearly  rent  of  the  land  as  found  by  the  jury :  Bay  v. 
Pope,  18  Cal.  694. 

278.  Where  there  is  a  discrepancy  between  the  findings 
of  fact  and  the  judgment,  the  appellate  court  will  order  the 
proper  modification  of  the  judgment:  Clark  v.  Hvber,  20 
Cal.  196.  The  appellate  court,  in  reversing  a  judgment  and 
directing  the  entry  of  a  judgment  in  the  court  below,  does 
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not  order  a  new  trial :  Argenti  v.  San  FranciscOy  30  CaL  453. 
When  the  appellate  court  directs  the  court  below  what 
judgment  to  render,  instead  of  directing  it  to  modify  its 
judgment,  it  is  a  reversal  of  the  judgment  of  the  court 
below:  Id.  A  judgment  cannot  be  affirmed  as  to  part  of 
the  amount  recovered,  and  reversed  as  to  the  residue,  as 
between  the  same  parties,  where  a  new  trial  is  granted  as  to 
the  part  reversed :  Story  v.  N,  Y,  dt  Harleni  B.  B.  Co.,  2 
Seld.  85. 

279.  Where  an  appeal  is  only  from  an  order  denying  a 
new  trial,  the  appellate  court  may  go  back  to  the  complaint 
and  strike  out  one  or  more  causes  of  action,  and  may  mod- 
ify the  judgment:  Argenti  v.  San  Francisco^  30  Cal.  458.  In 
an  action  for  the  recovery  of  chattels,  the  supreme  court 
should  modify  the  judgment  by  making  it  in  the  alternative 
for  the  return  of  the  property  or  for  its  value:  FUzJiugh  v. 
Wiman,  9  N.  Y.  559;  O'Shea  v.  Kirker,  4  Bosw.  120. 

280.  Where  the  judgment  is  in  harmony  with  the  plead- 
ings and  findings  of  fact,  but  erroneous  by  reason  of  a  vari- 
ance between  the  findings  and  proof,  the  judgment  will  not 
be  modified  to  suit  the  proof:  Clai'k  v.  Iluber,  20  Cal.  196. 

281.  Where  only  one  of  several  defendants  against  whom 
a  judgment  had  been  rendered  appeals,  the  appellate  conrt, 
if  it  reverses  the  judgment,  may  reverse  or  modify  it  as  to 
any  or  all  the  parties  defendant.  But  where,  in  such  case, 
the  error  assigned  only  affects  the  party  appealing,  the  court 
will  not  presume  error  as  to  the  parties  not  appealing,  and 
will  not  reverse  the  judgment  as  to  them :  Minium  y.  BayleB, 
33  Cal.  129;  Bicketson  v.  Bichardson,  26  Id.  149;  consult, 
also,  Montgomery  Bank  v.  Albany  Bank,  7  N.  T.  459;  Giraud 
Y  Beach,  4E.  D.  Smith,  27;  JViUiams  v.  Christie,  4  Dner, 
29;  Fields  v.  Moid,  15  Abb.  Pr.  6.  Or  a  judgment  maybe 
reversed  as  to  part  of  the  amount,  and  affirmed  as  to  tbe 
rest:  Brownell  v.  Winnie,  29  N.  Y.  400;  Stools  v.  Httdson 
Biver  BaUroad  Co,,  39  Barb.  298;  Pinkney  v.  Keyler,  4  E. 
D.  Smith,  469;  Bosenbanm  v.  Ounler,  3  Id.  203;  Fidds  t. 
Moid,  15  Abb.  Pr.  6;  overruling  Kasson  v.  Mills,  8  How. 
Pr.  377.  Even  when  for  entire  damages :  Decker  v.  ffassd^ 
26  How.  Pr.  528;  Fields  v.  Moid,  15  Abb.  Pr.  6.  And  costs 
will  be  awarded  in  favor  of  the  one  as  to  whom  judgment 
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was  reversed :  Monigomery  Co.  Bank  v.  Albany  City  Bank, 
3  Seld.  459. 

282.  The  law  regards  the  substance  more  than  the/cwm,  and 
the  appellate  court  will  compel  the  court  below  to  issue  an 
attachment  to  punish  a  contempt  which  is  in  substance  a 
private  right,  though  inform  a  case  of  contempt:  Merced  Co. 
V.  Fremont,  7  Cal.  130.  If  the  judgment  is  erroneous,  and 
the  findings  of  fact  will  enable  the  supreme  court  to  deter- 
mine what  kind  of  a  judgment  should  have  been  rendered, 
it  will  direct 'the  court  below  to  render  the  proper  judg- 
ment: Love  V.  Sharlzer,  31  Cal.  488.  See,  as  to  awarding 
proper  judgment,  or  modifying  judgment  when  all  the  facts 
are  before  the  court,  Gage  v.  Breivsten^  31  N.  Y.  218;  Mc^ 
Dougall  v.  Cooper,  Id.  498;  People  v.  Supervisors  of  Rich- 
mond, 28  N.  T.  112;  Beach  v.  Cook,  Id.  608;  Brownell  v, 
Winnie,  29  Id.  400;  29  How.  Pr.  193;  Re  Livingston's  peti- 
tion, U  N.  T.  555;  32  How.  Pr.  20;  2  Abb.  Pr.  1. 

BEVEBSAL  OF  JUDGMENT. 

283.  Error  of  Law. — On  an  appeal  from  a  judgment,  if  an  error  has  been 
eommitted  which  may  by  possibility  have  prejudiced  appellant,  judgment 
most  be  reversed:  Brown  y.  BicharcUon,  20  N.  Y.  472;  Erben  y.  Larillard, 
19  Id.  299j  Williarm  v.  FUth,  18  Id.  648;  Underkill  v.  New  York  and  Har- 
lem  Railroad  Company,  21  Barb.  489;    WorraU  v.  ParmeUej  1  N.  Y.  519; 

Weber  v.  Kingsland,  8  Bosw.  415;  Hahn  v.  Van  Daren,  1  E.  D.  Smith,  411; 
Clark  V.  Force,  19  Wend.  232;  Farmers'  and  Manfs,*  Bank  v.  Whin/eld,  24 
Id.  419;  OUlet  y.  Mead,  7  Id.  193;  Clarke  v,  DiUcher,  9  Cow.  674. 

284.  ZSvidenoe. — A  judgment  against  clear,  uncontradicted,  and  unim- 
peached  evidence  must  be  reversed:  Evans  v.  Wood,  15  Abb.  Pr.  416;  Arm- 
strong V.  Smith,  44  Barb.  120;  Jacks  v.  Darrin,  3  K.  D.  Smith,  567;  Cold- 
snUth  v.  Obermeier,  Id.  121;  Conlan  v.  Lotting,  Id.  354;  OreuU  v.  Cahill,  24 
N.  Y.  578;  Fox  v.  Decker,  3  £.  D.  Smith,  150.  But  the  uncontradicted  evi- 
dence of  an  interested  witness,  as  a  party  in  the  suit»  may  be  disregarded: 
Eoberts  v.  Oee,  15  Barb.  449.  And  where  judgment  was  for  the  defendant, 
if  error  is  disclosed  in  the  admission  of  improper  testimony  in  defendant's 
favor,  the  judgment  will  be  reversed,  and  a  new  trial  ordered,  without  con- 
sidering whether  or  not  the  plaintiff  proved  a  case  entitling  him  to  relief: 
Reddington  v.  WaMon,  22  Cal.  185.  Where  the  evidence  is  conflicting,  the 
supreme  court  will  not  reverse  the  order  of  the  court  below  denying  a  new 
trial:  Preston  v.  Keys,  23  Cal.  194;  Lane  v.  Brown,  22  Ind.  239. 

285.  Evidence,  Admission  o£ — If  erroneous  or  illegal  evidence  is  ad- 
mitted, and  the  record  does  not  negative  the  presumption  that  injury  was 
sustained  thereby,  the  judgment  will  be  roversed:  Roffy,  Duane,  27  Cal. 
565;  LaUey  v.  Wise,  28  CaL  539;  WorraU  v.  Parmelee,  1  N.  Y.  519;  ifar- 
quand  v.  Webb,  16  Johns.  89;  Oyood  v.  Manhattan  Co,,  3  Cow.  612;  Tappan 
V.  ButUr,  7  Bosw.  480;   Main  v.  Eagle,  1  B.  D.  Smith,  621;   Hahn  v.  Van 
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Doreriy  Id.  411;  Belden  v.  Nieolay,  4  Id.  14.  Thongh  the  defendant  did  not 
appear  on  the  trial:  Squier  v.  Gould,  13  Wend.  159;  Finch  y,  McDoweU^  7 
Cow.  637;  McNvU  v.  Johnson,  7  Johns.  18;  Lyikch  v.  McBHk,  7  How.  Pr. 
113.  And  80,  where  judgment  was  entirely  unsupported  by  evidence:  J>tmd' 
son  V.  Hutchins,  1  Hilt  123;  Storp  v.  HarhuU,  4  E.  D.  Smith,  464;  HwU  t. 
Westervelt,  Id.  226;  CaUigan  v.  ATtz,  12  How.  Pr.  495;  Howard  t.  J?rovl^  2 
E.  D.  Smith,  247;  R^«%  ▼.  Slater,  22  Barb.  506;  Fish  r.  Skhi,  21  Id.  333; 
JtatJihone  v.  i^tonton,  6  Id.  141.  Or  if  competent  evidence  was  excluded, 
which  might  possibly  have  changed  the  result:  McAUiaUr  y.  Seaolon^  4  £.  D. 
Smith,  41;  Raymond  v.  Richardson,  Id.  171;  TuUle  v.  Hunt,  2  Cow.  436; 
Irvine  V,  Cook,  15  Johns.  239;  Penfield  v.  Carpender,  13  Id.  350;  Haswell  r. 
Bussing,  10  Johns.  128;  MarUn  t.  OarreU,  4  E.  D.  Smith,  346. 

286.  FiEbdinga. — The  supreme  court  will  reverse  the  judgni«it  of  tlie 
court  below,  where  the  facts  found  by  the  court  are  not  sufficient  to  snpport 
the  judgment:  Davis  y,  Caldwell,  12  CaL  125.  If  a  judgment  was  rendered 
before  the  Code  of  Civil  Procedure  took  effect,  and  there  was  no  finding  of 
facts  or  agreed  statement  of  facts,  the  supreme  court,  on  reversing  the  judg- 
ment, will  not  direct  judgment  to  be  entered  in  favor  of  the  losing  party: 
The  Cen,  P,  B,  R.  Co.  v.  Robinson,  49  Id.  446. 

287.  Instmctionfl. — ^For  error  in  refusing  to  give  instructions  to  the  jnry 
the  judgment  will  be  reversed:  Busenius  v.  Coffee,  14  CaL  91;  Dt  Benedetti 
V.  Matichin,  1  Hilt.  213.  Or  for  any  error  in  a  charge,  which  might  have 
misled  the  jury:  Pettit  v.  Ide,  12  Abb.  Pr.  44.  Or  for  error  in  charge  of 
judge:  WJiUney  v.  Wells,  28  How.  Pr.  150;  PeUU  v.  JdSy  12  Abb.  Pr.  44.  Or 
for  refusal  to  charge  on  a  proper  request:  De  BenedetU  v.  Mawehm^  I  HilL 
213;  Halloran  v.  i^.  T.  and  Erie  R.  R.  Co.,  2  R  D.  Smith,  257. 

288.  Irregularittes. — ^A  judgment  rendered  by  the  district  court  after  the 
time  appointed  by  law  for  its  adjournment  will  be  reversed:  Smith  v.  Ckidus- 
ter,  1  Cal.  409. 

289.  Miatrial. — Even  though  a  judgment  appears  to  be  correct  od  the 
merits,  it  will  be  reversed  for  a  mistrial:  Cobb  v.  Cornish^  6  Abb.  Pr.  129;  16 
N.  Y.  602;  OUbeH  v.  Beach,  Id.  606;  Purchase  v.  MaUison,  15  Abb.  Pr.  402. 
An  order  of  the  court  below,  setting  aside  a  judgment,  where  it  does  not  aj^ 
pear  that  a  copy  of  the  order  to  show  cause  why  the  judgment  should  not 
be  set  aside  was  served  on  plaintiff  or  his  attorney,  will  be  reversed  on  ^ 
peal:  Vallejo  v.  Oreen,  16  CaL  160.  A  judgment  by  defttult  wiU  be  revecsed, 
unless  the  record  show  service  on  the  defendant  or  appearanoe:  SMm  v. 
WhUe,  16  Id.  65;  BuH  v.  Scrantom,  1  Id.  416;  Joyce  v.  Joyce,  5  Id.  449. 

290.  Pleadings.— If  the  plaintiff  admits  in  the  pleadings  that  he  neTer 
had  a  cause  of  action,  the  supreme  court  will  reverse  the  judgment,  and 
either  order  a  judgment  in  defendant's  favor,  or  remand  the  cause  for  further 
proceedings:  Mulford  v.  EstudiUo,  32  Cal.  131;  Barron  v.  Frink,  30  Id.  46& 
Where  the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  judgment  by  default  thereon  will  be  reversed  on  appeal:  HaUock  r. 
Jaudin,  34  Id.  167.  The  judgment  of  a  court  on  a  second  trial,  an  appesl 
from  the  first  trial  being  taken  and  perfected,  will  be  reversed,  because  the 
court  could  not  proceed  with  the  second  trial  until  the  appeal  from  the  order 
was  determined:  Ford  v.  Tfiompso7i,  19  Id.  119.  Ha  company  is  sued  hy  s 
wrong  name,  but  answers  hy  its  true  name,  i^d  judgment  is  rendered  agaiask 
it  by  its  true  name,  the  judgment  is  not  void,  and  the  supreme  court  on  s^ 
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jwal,  in  affirming  the  judgment,  will  direct  the  court  below  to  substitute  the 
true  name  in  the  complaint:  Mahon  v.  San  Rafael  T.  R.  Co.,  49  Id.  270. 

291.  Reversal,  Effect  ol — If  the  judgment  is  reversed,  the  parties  are 
remitted  to  their  original  rights,  and  may  proceed  as  though  no  action  had 
ever  been  brought:  Hunt  v.  Hoboken  Land  Co.,  1  Hilt  161;  Elkrt  v.  Kelly, 
4  E.  D.  Smith,  12;  10  How.  Pr.  392.  The  reversal  of  a  judgment  restores 
any  advantage  which  may  have  been  derived  from  its  rendition:  Reynolds  v. 
Harris,  14  Cal.  667;  Estvs  v.  Baldwin,  9  How.  Pr.  80;  Sheridan  v.  Mann,  6 
Id.  201.  Property  purchased  by  the  plaintiff  on  sale  under  judgment  re- 
versed must  be  restored:  Reynolds  v.  Harris,  14  GaL  667.  But  otherwise  as 
to  a  stranger,  a  bona  Jitle  purchaser  without  notice:  Id.  The  assignee  of  a 
judgment,  and  of  the  sheriff's  certificate  of  sale  thereunder,  stands  in  the 
same  position  as  his  assignor:  Id. 

WHEN  JUDGMENT  WILL  BE  REVERSED  AND  NEW  TRIAL  ORDERED. 

292.  A  new  trial  must  be  ordered  whenever  it  is  neces- 
sary as  a  matter  of  right:  Orijin  v.  Marqimt,  17  N.  T.  28. 

So  where  there  are  disputed  facts  to  be  decided:  Lick  v. 
Diaz,  37  Cal.  437;  Polhemiis  v.  Carpenter ,  42  Id.  375.  Or 
where  the  evidence  was  opposed  to  the  verdict :  Maine  Boys 
T.  Co.  V.  Boston  T,  Co.,  37  Id.  40.  Or  where  erroneous 
instructions  have  been  'given :  Slaughter  v.  Fowler^  44  Id. 
195;  McCreery  v.  Everding,  Id.  246.  But  not  where  it  is 
apparent  that  no  possible  state  of  proof  applicable  to  the 
issues  can  entitle  respondent  to  a  judgment:  Edmonston  v. 
McLoud,  16  N.  T.  543;  Marquat  v.  Marquat,  12  N.  T.  336. 

293.  On  reversing  a  case,  the  appellate  court  may  in  its 
discretion  award  a  new  trial :  Griffin  v.  Marquat,  17  N.  Y. 
28;  AstorY.  L'Amoreux,  4  Seld.  107;  Marquat  v.  Marquat,  2 
Kern,  336;  Mqffatt  v.  Sackett,  18  N.  T.  522;  Schenck  v.  Dart, 
22  N.  T.  420.  Where  nothing  appears  on  the  record,  either 
in  the  pleadings,  evidence  or  judgment,  from  which  the 
court  can  ascertain  the  rights  of  the  parties,  and  where  it  is 
highly  probable  that  the  judgment  of  the  court  below  is 
founded  neither  upon  law  or  equity,  the  case  may  be  re- 
manded for  new  trial:  Beed  v.  Jourdain,  1  Cal.  101. 

294.  On  review  of  error  on  the  trial,  in  the  process  of  as- 
certainiog  the  facts,  the  proper  judgment  on  reversal  will 
be  one  ordering  a  new  trial:  Marquat  v.  Marquat,  2  Kern. 
336;  Astor  v.  L'Arnoreux,  4  Seld.  107;  Edmonston  v.  McLoud, 
16  N.  Y.  543;  Griffin  v.  Marquat,  17  N.  Y.  28;  Meyer  v. 
City  of  Louisville,  26  Barb.  609;  Cobb  v.  Cornish,  16  N.  Y. 
602;  Iinvin  v.  Lawrence,  1  Hilt.  352;   Moffatt  v.  Sackett,  18 
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N.  Y.  522.  "Where  proper,  an  absolate  reversal  may  be  or- 
dered as  to  some,  and  a  new  trial  awarded  as  to  others  of 
the  appellants :  Williams  v.  Chrtslie,  4  Duer,  29. 

295.  The  appellate  court  may  add  to  the  judgment  of  re- 
versal that  the  cause  be  tried  ile  novo,  or  that  a  particular 
issue  be  tried:  Argenti  v.  San  Francisco,  30  Cal.  458.    The 
court  below  allowed  to  enter  judgment  for  plaintiff  for  the 
amount  of  the  verdict,  otherwise  to  re-try  the  cause:  Beniff 
V.  Ihe  Cynthia,   18  Cal.  669.     That  an   order  for  a  new 
trial  is  not  "equivalent  to  a  new  action:"  United  Slates  ▼. 
Hawlcins,  10  Pet.  U.  S.  125.     Where  judgment  is  reversed, 
and  a  new  trial  granted,  the  case  goes  back  for  trial  on  all 
the  issues  of  fact  raised  by  the  pleadings:  Hidden  v.  Joiyianj 
28  Cal.  301;  the  parties  having  the  same  right  which  they 
originally  had:   Stearns  v.  Aguirre,  7  Cal.  443;    Argenti  t. 
San  Francisco,  30  Cal.  458;  Plielan  v.  San  Francisco,  9  Cal.  15. 

296.  But  a  new  trial  will  not  be  awarded  for  an  error  hy 
which  the  rights  of  the  party  were  not  prejudiced:  KUbum 
V.  Bitchie,  2  Cal.  148;  Ti/ler  v.  Green,  28  Cal.  406;  Carpen- 
tier  V.  Gardner,  29  Cal.  160.  Nor  where  it  is  clearly  seen 
that  after  perhaps  a  protracted  litigation  the  result  must  be 
the  same:  Tohlery,  Folsom,  1  Cal.  213;  Sunclv.  Hepburn, 
1  Cal.  285;  Smith  v.  Compton,  6  Id.  26. 

297.  Defective  Pleading.— Where  on  appeal  the  complaint  ia  so  radi- 
cally defective  as  not  to  authorize  the  judgment,  a  new  trial  may  be  granted, 

with  leave  to  plaintiff  to  amend :  Sterling  v.  Hanson,  1  Gal.  479.  In  cases 
where  supreme  court,  after  reversing  judgment  by  default,  some  of  the  items 
of  the  complaint  being  illegal,  remanded  the  cause,  with  liberty  to  the  de- 
fendant  to  set  up  defense:  People  v.  Hager,  19  Cal.  462. 

298.  Findings. — Where  the  findings  of  the  court  are  clearly  not  var- 

ranted  by  the  evidence,  a  new  trial  should  be  granted:  Bolton  v.  Siewari^  29 
GaL  615.  Where  the  testimony  is  all  one  way,  and  the  finding  is  contrary 
to  the  evidence,  a  new  trial  will  be  granted:  Lyle  ▼.  Rollins,  25  CaL  440.  Or 
if  the  evidence  was  such  that  if  the  question  had  been  submitted  to  a  jury, 
the  court  would  set  aside  the  verdict  as  contrary  to  the  evidence:  Moon  r. 
Murdock,  26  CaL  514.  A  court  has  power  to  set  aside  the  report  of  a  referee 
and  grant  a  new  trial,  on  the  ground  that  the  evidence  was  insufficient  to 
justify  his  decision:  Cappe  v.  Brizzolara,  19  CaL  607. 

299.  In  Injunction — In  a  case  of  injunction  and  damages,  where  the 

injunction,  but  not  the  damages,  was  allowed,  and  both  parties  appeal,  the 
one  from  the  injunction  and  the  other  from  the  order  refusing  damages,  the 
court  will  remand  the  cause  for  trial  de  novo  on  the  question  of  damages: 
Jungermann  v.  Bovet,  19  CaL  365. 

300.  Newly  Disoovered  Evidence ^Where  the  record  does  not  coo< 
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tain  the  evidence  given  on  the  trial,  the  supreme  court  will  not  hold  the  re- 
fusal of  a  new  trial  on  account  of  newly  discovered  evidence  to  he  error,  as 
it  cannot  know  how  far  the  new  evidence  is  merely  cumulative:  Cotoden  v. 
Wade,  23  Ind.  471. 

301.  State  of  Ezcitement.— Where  it  is  manifest  that  the  verdict  was 
given  under  a  state  of  great  excitement,  and  the  court  helow  had  refused  a 
new  trial,  the  appellate  court  will  reverse  the  judgment  and  order  a  new  trial: 
People  V.  Acoata,  10  CaL  195. 

302.  XTncertainty  of  La'w. — Where  the  merits  of  the  case  were  not  in- 
vestigated in  the  lower  court,  hy  reason  of  an  uncertainty  as  to  the  proper 
mode  of  proceeding  under  the  anomalous  provisions  of  the  practice  act  in  re- 
gard to  interventions,  a  new  trial  was  granted:  Speyer  v.  JhmeU,  21  CaL  280. 

303.  Wrong  ConBtmctlon. — Where  the  complaint,  evidence  as  admit- 
ted, the  verdict  and  judgment  are  all  in  harmony,  but  judgment  is  erroneous 
from  a  wrong  construction  given  to  the  description  of  land  in  a  deed  in  evi- 
dence the  supreme  court  cannot  modify  the  judgment,  but  a  new  trial  will.be 
granted:  Hieks  v.  Coleman,  25  Cal.  122. 

DEGISI0N8  ON  APPEAL. 

304.  A  decision  of  the  court  is  its  judgment;  the  opinion 
is  the  reasons  given  for  that  judgment.  The  former,  being 
entered  on  record  immediately,  can  only  be  changed  upon 
a  petition  for  rehearing  or  a  modification.  The  latter  is 
the  property  of  the  judges,  subject  to  their  reyision,  cor- 
rection and  modification,  until  it  is  transcribed  on  the  rec- 
ord with  the  consent  of  the  writer,  when  it  ceases  to  be 
subject  of  change,  except  through  regular  proceedings  be- 
fore the  court  by  petition :  Houston  v.  WUliama,  13  Cal.  24. 

305.  The  legislature  cannot  require  the  supreme  court  to 
give  the  reasons  of  its  decisions  in  writing.  The  constitu- 
tional duty  of  the  court  is  discharged  by  the  rendition  of 
its  decision:  Houston  v.  Williams,  13  CaL  24. 

REHEARING. 

306.  When  judgment  has  been  pronounced  in  the  appel- 
late court,  and  before  the  remittitur  has  been  sent,  a  rehear- 
ing may  be  granted:  Eule  20,  Cal.  Sup.  Ct. ;  Orogan  v. 
Riuikle,  1  Cal.  193;  Ruse  v.  Mut.  Life  Ins.  Co.,  24  N.  Y.  663; 
Hoyt  V.  Thompson's  ExW,  19  Id.  207.  But  after  an  order 
bad  been  made  granting  a  rehearing,  the  filing  of  the  remit- 
tUur  in  the  court  below  did  not  take  away  the  jurisdiction 
to  hear  the  cause:  Grogan  y.  Buclde,  supra.  Where  the 
judgment  was  rendered  by  the  supreme  court  in  its  original 
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jurisdiction  on  an  application  in  mandamus,  an  application 
for  a  rehearing  will  not  be  entertained,  unless  a  motion  for 
a  new  trial  is  made,  as  in  cases  arising  in  the  district  courts: 
People  V.  Coon,  25  Cal.  635. 

307.  Motion  to  Amend. — A  motion  to  amend  the  judj^^^ent  of  the  sa- 
preme  court  must  be  made  within  the  time  allowed  for  filing  a  petition  for 
rehearing:  Oray  v.  Palmer,  11  Cal.  341.  A  material  modification  should  not 
be  made  on  such  a  motion;  rehearing  should  be  first  granted:  Clari  v.  Boy- 
reau,  14  CaL  634;  Argenti  v.  San  Franci«eo,  30  CaL  4^.  A  judgment  of 
affirmance,  for  failure  of  the  appellant  to  appear,  will  be  set  aside  on  a  re- 
hearing, where  actual  notice  of  argument  was  not  given:  LighUtont  v.  LaW" 
reneel,  2  Cal.  106. 

308.  Points. — On  a  rehearing,  a  party  will  not  be  permitted  to  raise  aay 
point  which  was  not  urged  on  the  first  argument:  Orogan  v.  RuekU,  1  CaL 
193;  see  Atherton  y.  Sup.  San  Mateo  Co,,  48  Id.  160;  MouM  y.  MUckeU,  3S 
N.  Y.  702. 

309.  Practice  on  Rehearing. — The  petition  filed  must  indude  all 
grounds  on  which  the  rehearing  is  claimed;  those  not  included  are  deemed 
waived:  Wilson  v.  Broder,  24  CaL  190.  The  employment  of  newomnsel 
after  decision  rendered  is  no  ground  for  an  extension  of  time  for  filing  a 
petition  for  rehearing:  Ferris  v.  Coover,  10  Cal.  589;  see,  also,  Hamanr. 
McCue,  43  Id.  178;  Bemal  v.  Wade,  46  Id.  640.  Where  respondent  filed  a 
petition  for  the  modification  of  a  final  judgment,  it  was  held  to  be  a  petition 
for  a  rehearing:  Gray  v.  Palmer,  11  Cal.  341;  Rhea  v.  Surrhyne^  39  Id.  58L 

310.  VThen  it  wiU  be  Granted. — ^When  no  copy  of  appellant's  brieb 
was  served  upon  respondent,  and  the  court  decides  the  caae  againist  himwitk- 
out  any  brief  on  his  part,  a  rehearing  will  be  granted  on  application:  Patkr- 
son  y.  Ely,  19  CaL  28. 

311.  Wlien  not  Granted. — When  there  'was  a  conflict  of  evidence, 
plaintiff  and  defendant  being  the  only  witnesses  in  the  court  below  on  which 
the  verdict  and  judgment  were  rendered,  motion  for  rehearing  was  denied: 
Fisher  v.  Merunn,  25  How.  Pr.  284.  An  equal  division  of  the  justices  of  the 
supreme  court,  upon  the  question  of  granting  a  rehearing,  is  a  denial  thereof: 
Ayi-es  V.  Bensley,  32  Cal.  632. 


CHAPTER  VI. 

BEMITTITUB. 

312.  The  cause  having  been  finally  disposed  of  in  the 
highest  court  in  the  state,  a  remittitur  is  sent  down  instruct- 
ing the  court  below  as  to  the  nature  of  such  decision,  and 
judgment  is  entered  accordingly;  or  if  a  new  trial  is  ordered, 
the  cause  again  takes  its  place  upon  the  district  court  cal- 
endar; or  if  the  judgment  is  ordered  modified,  an  order  is 
entered  in  the  court  below  showing  the  nature  of  the  modi- 
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fication,  and  it  then  becomes  and  is  a  final  jadgment.  Where 
the  appellate  court  reverses  the  jadgment  of  the  court  below 
and  directs  the  entry  of  a  final  judgment,  such  entry  of 
jadgment  on  remittUur  can  be  made  in  vacation,  the  act  of 
the  clerk  in  entering  being  merely  ministerial:  McMillan 
V.  Richards,  12  Oal.  467;  Dale  v.  Bosevdf,  1  Wend.  25. 

313.  When  judgment  is  rendered  upon  the  appeal,  it  must 
be  certified  by  the  clerk  of  the  supreme  court  to  the  clerk 
with  whom  the  judgment-roll  is  filed,  or  the  order  ap- 
pealed from  is  entered.  In  cases  of  appeal  from  the  judg- 
ment, the  clerk  with  whom  the  roll  is  filed  must  attach  the 
certificate  to  the  judgment-roll,  and  enter  a  minute  of  the 
jadgment  of  the  supreme  court  on  the  docket  against  the 
original  entry.  In  cases  of  appeal  from  an  order,  the  clerk 
must  enter  at  length  in  the  records  of  the  court  the  certifi- 
cate received,  and  minute  against  the  entry  of  the  order  ap- 
pealed from,  a  reference  to  the  certificate,  with  a  brief 
statement  that  such  order  has  been  affirmed,  reversed, 
or  modified  by  the  supreme  court  on  appeal:  Gal.  Code  C. 
P.,  sec.  958.  If  it  award  a  new  trial,  the  clerk  will  place 
the  cause  on  the  calendar:  Marysville  v.  Buchanan,  3  Cal. 
212.  In  New  York,  it  would  seem,  the  practice  is  different; 
there  the  matter  should  be  presented  to  the  court  on  motion, 
and  a  suitable  order  applied  for:  Chautauqua  Co.  Bk.  v. 
While,  23  N.  T.  347;  Seacord  v.  Morgan,  17  How.  Pr.,  394; 
4  Abb.  Pr.  (N.  S.)  249.  But  seeJudson  v.  Cray,  17  How. 
Pr.  289. 

314.  When  the  remiUitur  has  been  duly  and  regularly 
issued  from  the  supreme  court  and  filed  in  the  court  below, 
the  supreme  court  loses  all  jurisdiction  over  the  case: 
Blanc  V.  Bowman,  22  Cal.  23;  Leese  v.  Clark,  20  Id.  387; 
Latson  v.  Wallace,  9  How.  Pr.  334:  Legg  v.  Overbagh,  4 
Wend.  188;  DeUtplaine  v.  Bergen,  7  Hill,  591;  Dresser  v. 
Brooks,  2  N.  T.  559;  Martin  v.  Wilson,  1  N.  T.  240;  Fram&r 
V.  Western,  3  How.  Pr.  235;  except  in  cases  of  the  dismissal 
of  an  appeal  obtained  by  fraud :  Bowland  v.  Kreyenhagen, 
24  Gal.  52.  A  remittitur  issued  by  mistake  may  be  recalled : 
Vance  v.  Pefla,  36  Gal.  328.  So  where  it  is  improperly  is- 
sued from  other  causes:  Hanson  v.  McCue,  43  Id.  178;  Ba-- 
nal  V.  Wade,  46  Id.  640.  But  a  motion,  therefore,  to  vacate 
a  judgment  on  the  ground  that  it  was  not  rendered  by  the 
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proper  members  of  the  court,  cannot  be  entertained  after  the 
remittitur  has  been  filed  below :  Blanc  v.  Bowman^  22  Cal. 
23.  But  the  appellate  court  does  not  lose  its  jurisdiction 
while  the  order  of  dismissal  is  retained  in  counsel's  hands: 
Thompson  v.  Blanchard,  2  N.  T.  561.  Nor  until  it  is  filed 
in  the  court  below :  Burkle  v.  Liice,  1  N.  T.  239.  But  may 
modify  it  while  tn  transitu:  Hosack  v.  Rogers^  7  Paige,  108. 

315.  Where  the  remittitur  was  irregular,  by  default  taken 
contrary  to  stipulation,  the  court  recalled  the  papers: 
Cliambei'lain  v.  Fitch,  2  Cow.  243;  Ifetotony.  Harris,  8  Barb. 
306.  A  remittitur  is  proper  whenever  any  order  is  made 
which  finally  disposes  of  the  appeal,  though  it  may  not  be  an 
order  on  the  merits:  Dresser  v,  Bi^ooks,  2  N.  T.  559;  4  How. 
Pr.  207. 

316.  Amendment. — But  it  may  be  amended  by  motion  in  the  oonrt 

above,  in  respect  to  a  clear  inaccuracy,  as  of  miscalculation,  etc :  PcJmtr  t. 
Laivrence,  5  N.  Y.  455;  Oi-imvold  v.  Haven,  26  How.  Pr.  170.  Or  proceed- 
ings may  be  stayed  by  the  court  below,  on  suggestion  from  the  court  aboTV, 
but  not  otherwise:  Jarvis  v.  Shaw,  16  Abb.  Pr.  415;  Stlden  v.  VtrmUiiftL,  3 
Sandf.  683;  Bogardus  v.  Bosendale  MaT\f.  Co.,  1  Duer,  592.  Or  the  rtmiUi' 
tur  might  be  vacated  by  the  appellate  court,  if  irregularly  entered,  or 
entered  upon  false  affidavits:  Newton  v.  Harris,  8  Barb.  306. 

317.  Costs. — On  a  total  aflSrmance  or  reversal,  the  costs  follow  the  decis- 
ion, and  the  prevailing  party  is  entitled  to  them:  White  v.  Anthony,  23  K. 

Y.  164.  But  when  a  new  trial  is  ordered,  or  the  judgment  modified,  the 
costs  of  appeal  is  in  the  discretion  of  the  court:  CaL  Code  C.  P.,  sec  10S!7. 
The  words  ''with  costs"  added  to  the  judgment,  and  annexing  to  the  remit- 
tUur  a  copy  of  the  bill  of  costs,  are  a  sufficient  awarding  of  costs:  MarynUk 
V.  Buchanan,  3  Cal.  212.  The  clerk  of  the  district  court  may  thereupon  isase 
execution  for  costs  and  damages:  Id.;  affirmed  in  McMiUan  v.  Viech€r,  14 
CaL  232:  Ex  parte  Burrill,  24  Id.  350.  The  court  has  power  of  awarding 
in  addition  to  the  costs  upon  affirmance,  a  further  sum  for  damages  caused  by 
the  delay:  Cal.  Code  0.  P.,  sec.  957.  The  remittitur  may  order  costi  of 
appeal,  to  abide  the  event  of  a  new  trial:  Marsh  ▼.  Btnaon,  34  K.  Y.  38S. 
Defendants  below  and  appellants  here,  on  the  main  question,  to  wit,  tbe 
injunction,  required  to  pay  costs  in  this  court  on  both  appeals:  Jungerman^, 
Bovee,  19  CaL  355. 

318.  Law  of  the  Case. — A  decision  of  the  supreme  court  in  a  caie 

becomes  the  law  of  that  case  in  all  its  future  stages:  Davidson  v.  DaUas,  15 
Cal.  75;  Iluhhard  v.  Sullivan,  18  Id.  508;  Nieto  v.  Carpenter,  21  Id.  455; 
Table  Mt,  Tun,  Co.  v.  Stranalian,  Id.  548;  Moore  v.  Murdoch,  26  Id.  524; 
Lucas  V.  San  Francisco,  28  Id.  691;  KUe  v.  Tuhbs,  32  Id.  332;  Argenti  t. 
Sain/er,  Id.  414;  whether  decision  be  erroneous  or  not:  Davidson  v.  Dallai, 
15  Id.  75:  Ounter  v.  Lafan,  7  Id.  588;  Clary  v.  Hoagland,  6  Id.  685.  And 
cannot  on  a  second  appeal  be  altered  or  changed,  unless  the  conditions  on 
which  it  was  founded  are  so  changed  as  to  render  its  accomplishment  inpnc- 
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ticable:  Estate  of  PacJieco,  29  Cal.  224;  MUcheU  v.  Davis,  23  Id.  381.  Where 
there  is  an  interventiou  in  ejectment,  and  judgment  for  the  plaintiff  against 
both  defendant  and  the  intervener,  each  of  whom  take  a  separate  appeal 
from  the  judgment  and  order  denying  a  new  trial,  the  affirmance  of  the  judg- 
ment  and  order  on  the  appeal  of  the  defendant  does  not  preclude  the  supreme 
court  from  afterwards  reversing  both  on  the  appeal  by  the  intervener,  and 
ordering  judgment  in  his  favor:  Donner  v.  Palmer,  45  Cal.  180. 

319.  Iiaw  of  the  Case. — And  such  decision  is  conclusive  on  the  rights 
of  the  parties,  and  is  not  subject  to  revision:  Dewey  v.  Oray,  2  Cal.  274; 
SouU  v.  RiUer,  20  Id.  522;  Leese  v.  Clark,  20  Id.  387.  And  is  a  final  adju- 
dication, from  which  the  court  cannot  depart,  nor  the  parties  relieve  them- 
selves: PJielan  v.  San  Francisco,  20  Cal.  39;  Lucas  v.  San  Francisco,  28  Id. 
591.  The  discussion  and  determination  of  other  points,  not  tending  to  the 
decision  of  the  point  upon  which  the  appeal  was  disposed  of,  must  be  re- 
garded as  dicta,  and  not  as  the  law  of  the  case:  Mulford  v.  Estudillo,  32  Cal. 
131.  The  doctrine  of  the  law  of  the  case  applies  equally  to  actions  of  eject- 
ment as  to  other  actions,  and  without  consideration  as  to  the  importance  of 
the  questions  involved:  Leese  v.  Clark,  20  CaL  387.  Where  an  appeal  is 
taken  from  an  order  granting  a  preliminary  injunction,  and  the  order  is 
reversed,  the  opinion  of  the  court  will  not  apply  to  any  new  state  of  facts 
which  may  appear  on  the  record,  or  an  appeal  from  the  final  judgment: 
TrinUy  Co,  v.  McCammon,  25  CaL  119. 

320.  Proceedings  Subsequent.— If  the  supreme  court  directs  the 
judgment  of  the  court  below  to  be  modified,  the  court  below  cannot  open  it, 
BO  as  to  change  it  in  any  particular  than  as  directed:  Meyer  v.  Kokn,  33  Cal. 
4S4.  Nor  can  the  court  below  refuse  to  give  effect  to  the  judgment  of  the 
appellate  court:  McMillan  v.  Richards,  12  CaL  467.  So,  also,  in  case  of  re- 
versal by  supreme  court  of  the  United  States;  and  if  the  mandate  is  filed  in 
the  court  below,  its  judgment  is  reversed,  even  if  the  lower  court  denies  a 
motion  t-o  make  its  judgment  conform  to  that  of  the  United  States  supreme 
court:  Reynolds  v.  Hosmer,  45  Cal.  616.  The  court  below  has  no  authority 
to  prevent  the  immediate  execution  of  the  judgment  so  remitted:  MarysvUle 
V.  Buchanan,  3  CaL  212;  McMillan  v.  Richards,  12  Id.  467.  Nor  has  the 
lower  court  the  power  to  modify  the  judgment  so  remitted:  Argenli  v.  San 
Francisco,  30  CaL  458;  Rogers  v.  Paterson,  4  Paige,  409;  Qriswold  v. 
Havens,  16  Abb.  Fr.  413;  Quaekenbush  v.  Leonard,  10  Paige,  131;  McGregor 
V.  Buell,  17  Abb.  Pr.  31. 

321.  Restitution. — When  the  judgment  or  order  is  reversed  or  modified, 
the  appellate  court  may  make  complete  restitution  of  all  property  and  rights 
lost  by  the  erroneous  judgment  or  order,  so  far  as  the  restitution  is  consist- 
ent with  protection  of  a  purchaser  of  property  at  a  sale  ordered  by  the  judg- 
ment, or  had  under  process  issued  upon  the  judgment  on  the  appeal  from 
which  the  proceedings  were  not  stayed:  CaL  Code  C.  P.,  sec.  957;  Polack  v. 
S?uj/er,  46  CaL  270;  Pico  v.  Cuyas,  48  Id.  639;  see,  also,  Raun  v.  Reynolds, 
18  Id.  276.  Where  final  judgment  is  rendered  for  appellant,  the  court  should 
exercise  the  power  of  restitution:  Estus  v.  Baldwin,  9  How.  Pr.  80;  see  Brit- 
ton  V.  PhiUips,  24  How.  Pr.  111.  The  power  of  restitution  existing  in  the 
supreme  court  does  not  exclude  the  lower  courts  from  exercising  the  same 
power:  Reynolds  v.  Harris,  14  CaL  667.  This  does  not  cover  the  case  of  a 
judgment  for  the  recovery  of  money.    It  applies  only  to  those  cases  where 
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the  judgment  operates  upon  specific  property  in  such  a  manner  that  its  this 
is  not  changed;  as,  by  directing  the  possession  of  real  estate,  or  the  ddrroy 
of  documents,  or  of  particular  personal  property  in  the  hands  of  the  defend- 
ant, and  the  like:  Farmer  v.  Rogers,  10  Cal.  335.  A  motion  for  reaiitiition 
should  be  made  before  the  entry  of  judgment,  of  which  it  then  becomes  a 
part:  Kennedy  v.  0*Brien,  2  E.  D.  Smith,  41;  Lott  v.  Sioezey,  29  BarK  87- 

322.  Stay  of  Proceediiig8.->-The  presiding  judge  of  the  highest  ootut  in 
a  state  has  no  power  to  grant  a  stay  of  proceedings  on  a  judgment  rendered 
in  that  court,  until  an  application  can  be  made  to  some  justice  of  the  supreme 
court  of  the  United  States  to  issue  citation  on  a  writ  of  error:  Greely  ▼.  TVim- 
send,  25  Cal.  614. 

323.  "Wlien  to  Issue.— No  remittUur  shall  issue  until  after  the  expiiatioa 
of  twenty-five  days  from  the  entry  of  the  judgment  or  order,  unless  upon  tlie 
order  of  the  court  or  of  three  of  the  justices;  except  certain  cases  where  i^ 
peal  is  dismissed:  CaL  Sup.  Ot,  Rule  xxi. 


CHAPTER  Vn. 


APPEALS  FROM  COUNTY  COUBT  AND  PROBATE  COUBT,  TO  THB 

SUPREKE  COURT. 

324.  Appeals  may  also  be  taken  to  the  snpreme  oovt 
from  the  county  courts  in  the  following  cases:  First.  From 
a  final  judgment  in  an  action  of  forcible  entry  and  detainer; 
in  an  action  to  prevent  or  abate  a  nuisance;  in  a  proceeding 
in  insolvency;  and  in  any  special  cases  and  proceedings, 
and  in  cases  which  involve  the  legality  of  any  tax,  impoet, 
assessment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars;  Second.  From  an 
order  granting  or  refusing  a  new  trial  in  the  cases  desig- 
nated in  this  section,  and  from  any  special  order  made  after 
final  judgment  in  such  cases:  Gal.  Code  C.  P.  sec.  966. 

FROM  THE  PROBATE  COURT  TO  THE  SUPREME  COUBT. 

325.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  judgment  or  order  of  the  probate  court;  First.  Granting 
or  refusing,  or  revoking  letters  testamentary,  or  of  adminis- 
tration, or  of  guardianship;  Second.  Admitting  or  refnsiog 
to  admit  a  will  to  probate;  Third.  Against  or  in  favor  of 
the  validity  of  a  will,  or  revoking  the  probate  thereof; 
Fourth.  Against  or  in  favor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child;  Fifth.  Against 
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or  in  favor  of  directing  the  partition,  sale  or  conveyance  of 
real  property;  Sixth.  Settling  an  account  of  an  executor  or 
administrator  or  guardian;  Seventh.  Be  fusing,  allowing,  or 
directing  the  distribution  or  partition  of  an  estate,  or  any 
part  thereof,  or  the  payment  of  a  debt,  claim,  legacy,  or 
distributive  share;  Eighth.  Granting  or  overruling  a  mo- 
tion for  a  new  trial;  Ninth.  Confirming  or  refusing  to  con- 
firm, a  report  of  an  appraiser  setting  apart  the  hondestead : 
Cal.  Code  C.  P.  sec.  969.  But  an  order  of  the  probate 
court,  setting  aside  a  judgment  of  that  court  refusing  to 
admit  a  will  to  probate,  is  not  appealable:  Feralia  v.  Castro, 
15  Cal.  511.  Nor  is  an  order  refusing  to  quash  an  execu- 
tion: Blum  V.  Bronmstone,  50  Id,  293.  When  an  executor 
or  administrator  who  has  given  an  official  undertaking  ap- 
peals from  a  judgment  or  order  of  probate  court  made  in 
the  estate  which  he  represents,  his  official  undertaking 
stands  in  the  place  of  an  undertaking  on  appeal,  and  his 
sureties  thereon  are  liable:  Cal.  Code  C.  F.  sec.  970. 

326.  Contested  Elections. — The  supreme  court  has  jarisdiotion  on  ap- 
peal in  contested  election  cases:  CaL  CodeC.  P.  sec.  1126;  KnotolesY,  TecUee,  31 
CaL  82;  Day  v.  Janes,  31  CaL  261;  Webster  v.  Byrnes,  34  CaL  273, 

327.  Jurisdiction. — In  California,  district  courts  have  no  appellate  juris- 
diction. See  YoL  1,  page  33,  par.  58,  and  cases  cited.  There  is  no  relation, 
of  inferiority  in  the  constitution  or  powers  of  the  probate  court  as  respects 
the  district  court,  which  are  unlike,  but  within  their  respective  spheres  equal. 
No  appeal  lies  from  the  one  to  the  other:  Pond  v.  Pond,  10  CaL  495^ 

328.  Orders  not  Appealable — ^No  appeal  lies  from  the  appointment  of 
a  special  administrator:  CaL  Code  C.  P.,  sec.  1413.  Nor  from  ftn  order  set- 
ting aside  its  own  proceedings  had,  by  the  probate  court,  before  final  order, 
upon  application  of  the  surviving  wife  for  a  homestead:  Estate  of  Johnson  v. 
Tyson,  45  Cal.  257;  see,  also,  Peralta  v.  Castro,  15  Id.  611.  Bnt  an  order 
dismissing  a  petition  to  have  an  administrator  show  cause  why  an  allowed 
claim  should  not  be  paid  was  held  to  be  within  subd.  7:  Estate  qf  McKinley, 
49  Id.  152.  Appeal  does  not  lie  from  an  order  refusing  to  set  aside  an  order 
of  sale:  Estate  of  SmUh,  51  Id.  563. 

329.  Parties. — On  an  appeal  from  on  order  removing  a  guardian  of  an 

estate  and  appointing  another  guardian  in  hia  place,  taken  by  the  removed 

guardian,  the  newly-appointed  guardian  is  a  necessary  party:  Estate  of  Med- 

bury,  48  CaL  83.    Where  the  probate  court  settles  the  basis  upon  which  an 

account  shall  be  stated,  and  directs  that  if  the  administrator  refuses  to  so 

state  it,  the  creditor  shall  do  so,  the  orror,  if  any,  of  ordering  the  creditors 

to  state  the  account  is  immaterial  on  appeal  by  the  administrator:  Estate  of 

Miner,  46  CaL  664.    Nor  can  an  executor  maintain  an  appeal  from  an  order 

of  distribution  on  the  ground  that  the  distribution  is  not  made  in  proper 

proportions,  as  he  has  no  interest  in  that  question:  Estate  of  Wright,  49  Id. 

560. 
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330.  Special  Proceedings. — Or  in  proceedings  in  condemnation  of  Isnd: 
Cal.  Code  0.  P.,  sec.  1257:  S.  F.  and  8.  J.  B.  B.  Co.  v.  Mahoney,  29  CaL 
112. 

331.  Transcript. — On  an  appeal  from  a  decree  of  a  probate  conrt  on  a 
final  accounting  and  settlement,  the  petition  and  account  filed  with  a  Tiew 
to  the  final  settlement  are  a  part  of  the  record  to  be  used  on  appeal:  EMait 
of  laaacs,  30  CaL  105.  The  statement  must  state  specifically  the  particalar 
errors  or  grounds  upon  which  the  appellant  intends  to  rely:  Estate  of  Boyi, 
25  Id.  6U. 


CHAPTER  Vm. 


APPEALS     FBOM    JUSTICES'    COURTS,    AKD    OTHER    JUDICIAL     OB 
QUASI-JUDICIAL  SOURCES,  TO   COUNTY  COURTS. 

332.  Any  party  dissatified  with  a  judgment  rendered  in  a 
civil  action  in  a  police  or  jnstice's  court  may  appeal  there- 
from to  the  county  court:  Oal.  Code  C.  P.,  sec.  974.  County 
courts  have  sole  appellate  jurisdiction  in  such  cases:  People 
V.  Fowler y  9  Cal.  85;  Denmark  v.  Liening,  10  Id.  93;  Hunier 
V.  Hoole,  17  Cal.  418;  Comstock  v.  Clemens,  19  Cal.  77.  And 
such  appeals  are  a  bar  to  the  remedy  by  certiorari:  Gray 
v.  Schupp^  4  Cal.  185;  Coulter  v.  Stark,  7  Id.  244;  CUkiti  t. 
Hoagland,  13  Id.  173;  People  v.  Shepard,  28  Cal.  115.  Bat 
if  the  time  for  appeal  has  elapsed,  plaintiff  can  apply  to  the 
county  court  for  a  writ  of  ceiiiorari,  and  thus  review  the 
action  of  the  justice  in  rendering  the  judgment  so  far  as 
questions  of  jurisdiction  are  concerned :  Comstock  v.  Clemens, 
19  Cal.  77;  People  v.  Johnson,  30  Cal.  98.  As  to  appeals 
in  special  statutory  cases,  see  Buraon  v.  Cotoles,  26  Cal. 
535;  People  v.  Halloway,  26  Id.  651. 

333.  Appeal,  how  Taken.— The  appeal  is  taken  by  filing  a  notice  of 

appeal  with  the  justice  or  judge,  and  serving  a  copy  on  the  adverse  pufy* 
The  notice  must  state  whether  the  appeal  is  taken  from  the  whole  or  a  part 
of  the  judgment,  and  if  from  a  part,  what  part,  and  whether  the  appeal  ia 
taken  on  questions  of  law  or  fact,  or  both:  Cal.  Code  C.  P.,  sec.  974.  Bat 
an  appeal  is  not  eflfectual  for  any  purpose,  unless  an  undertaking  be  filed:  Id. 
sec.  978. 

334.  Costs. — One  of  the  conditions  upon  which  an  appeal  is  allowed  from 

justices'  courts  is  the  payment  of  the  costs  of  the  action:  McDertROtt  t. 
Douglas,  6  Cal.  89;  Cal.  Code  C.  P.,  sec.  977.  An  offer  to  pay  costs  as 
soon  as  the  papers  are  made  out  is  not  a  sufficient  tender:  People  ▼.  Harris, 
9  Cal.  571.  The  justice  is  not  bound  to  first  make  out  the  papers,  and  then 
rely  on  his  fees  being  paid:  People  v.  Harris,  9  CaL  671.  But  may  do  so  if 
he  so  elect:  Lick  v.  Madden,  25  Cal.  203.     And  he  must  make  a  demand  for 
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hi*  fees:  Lick  ▼.  Madden^  25  CaL  203.  But  if  he  send  np  his  case  withont 
receiving  his  fees,  that  in  itself  is  not  a  gronnd  for  dismissing  the  appeal: 
Bray  y,  Redman,  6  Id.  287.  A  return  to  an  alternative  manda/mua  to  com- 
pel a  justice  to  send  up  papers  on  appeal  that  his  fees  had  not  been  paid  or 
tendered,  "  prior  to  the  service  of  the  writ,"  is  no  defense  to  making  the 
writ  peremptory,  as  they  may  have  been  paid  since:  People  v.  Harris,  9  Id. 
671. 

335.  DiBiniflsal. — ^When  the  appeal  is  dismissed,  because  of  a  failure  to 
prosecute  or  for  want  of  jurisdiction,  costs  may  be  adjudged  against  the  ap- 
pellant: Blair  v.  Cummings,  39  Cal.  667.  And  a  failure  to  produce  in  the 
county  court  a  duly  certified  copy  of  the  justice's  docket  is  a  failure  to  pros- 
ecute: People  V.  Elhins,  40  Id.  642.  But  the  appeal  can  only  be  dismissed 
after  notice:  Id.;  CaL  Code  C.  P.,  sec.  980. 

336.  JuriBdiction. — The  objection  that  a  county  court  has  no  jurisdiction 
in  cases  of  appeal  to  it  from  a  lower  court,  where  no  bond  is  given  as  required 
by  statute,  should  be  made  in  the  county  court,  as  the  judge  thereof,  in  his 
discretion,  on  hearing  excuse,  might  allow  appellant  to  file  a  bond:  Howard 
V.  Harmon,  5  Cal.  78;  CotUter  v.  Stark,  7  Id.  244;  see,  also,  Blair  v.  HamiU 
ion,  32  Id.  50.  So,  also,  the  allowance  of  an  amendment  to  the  complaint  is 
in  the  discretion  of  the  county  court:  Canfield  v.  Boies,  13  CaL  606. 

337.  JXew  Trial — When  the  appeal  is  on  questions  of  fact,  or  on  ques- 
tions of  both  law  and  fact,  no  statement  need  be  made,  but  the  action  must 
be  tried  anew  in  the  county  court:  CaL  Code  C.  P.,  sec.  976.  In  case  of  a 
judgment  by  default  before  the  justice  no  appeal  can  be  had  on  questions  of 
fact,  and  there  can  be  no  new  trial  on  appeal,  nor  can  questions  of  law  be 
reviewed  unless  on  a  statement:  People  v.  El  Dorado  Co,  Ct.,  10  Cal.  19; 
FukkensUin  v.  ElguUer,  11  Id.  328.  County  court  may  grant  a  new  trial  of 
a  case  which  has  been  once  tried  before  it  on  appeal  from  justice's  court;  and 
thereupon  it  is  the  duty  of  the  county  judge  to  settle  a  statement  duly  pre* 
sented:  Cummings  v.  Irwin,  40  Cal.  354. 

338.  Statement. — The  party  appealing,  on  questions  of  law  alone,  shall 
prepare  a  statement  on  appeal  within  ten  days  from  the  rendition  of  judg- 
ment, and  file  the  same  with  the  justice:  Cal.  Code  C.  P.,  sec.  975;  People 
ex  reL  Jones  v.  County  Court  qf  El  Dorado,  10  Cal.  19.  And  the  state- 
ment must  contain  the  grounds  on  which  appellant  intends  to  rely,  and 
so  much  of  the  evidence  as  may  be  necessary  to  explain  the  grounds,  and  no 
more:  Id. ;  People  v.  Ffeelon,  8  CaL  517.  See,  as  to  settlement  of  statement, 
Cal.  Code  C.  P.,  sec.  975. 

339.  Transfer  of  Case. — A  county  court,  on  an  appeal  from  a  judgment 
in  a  justice's  court,  in  a  case  where  the  ownership  of  real  property  is  in- 
volved, may  order  the  case  transferred  to  the  district  court  for  trial:  CuUen 
V.  Langridge,  17  CaL  67. 

JSTo.  1043. 

Notice  of  Appeal, 
[Title,] 

Yon  will  please  take  notice,  that  the  plaintiff  in  the  above- 
entitled  action  hereby  appeals  to  the  County  Court  of  the 
City  and  County  of ,  from  the  judgment  therein 
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made  and  entered  in  the  said  Justice's  Court,  on  the 

day  of ,  187 . . ,  in  favor  of  said  defendant,  and  against 

said  plaintiff,  and  from  the  whole  of  said  judgment.  This 
appeal  is  taken  on  questions  of  both  law  and  fact. 

[DaTB.  ]  [SiaNATVKK.  ] 

To  J.  p.,  Justice  of  said  Justice's  Court, 
and  G.  H.,  Attorney  for  Defendant. 

340.  FUing  of  Notice.— The  filing  of  notice  of  appeal  and  undertak- 
ing on  appeal,  in  a  justice's  court,  after  rendition  of  the  verdict^  hut  hefore 
entry  of  judgment,  does  not  deprive  the  justice  of  authority  to  enter  up 
judgment  on  the  yerdict:  FugiUv.  Cox,  2  Nev.  370. 

341.  Service  of  Notice. — The  general  law- regulating  appeals,  which  pro- 
vides that  notice  may  he  served  on  the  party  or  his  attoniey,  must  govem 
cases  arising  in  justices'  courts:  WeUon  v.  Oatibardi,  6  Cal.  245.  The  record 
not  showing  that  notice  was  served,  appellant  may  prove  hy  his  affidavit  that 
such  notice  was  in  fact  served:  Mendioca  v.  Orr,  16  CaL  368. 

JVb.  1044. 

Undertaking  on  Appeal, 
[Title.] 

Know  all  Men  by  these  Pbesents: 

That  we,  A.  B.,  principal,  and  G.  D.  and  E.  F.,  sureties, 

are  held  and  firmly  bound  unto  G.  H.,  in  the  sum  of 

dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  G.  H.  [his]  executors,  administrators, 
or  assigns,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Signed  with  our  hands,  sealed  and  dated  this day  of 

187.... 

The  condition  of  the  above  undertaking  is  such,  that 
whereas  the  said  G.  H.  obtained  a  judgment  against  the 
said  A.  B.,  before  J.  P.,  Esq.,  Justice  of  the  Peace  of  the 

Township,  in  the  County  of ,  State  of , 

on  the day  of ,  187.,  for dollars,  princi- 
pal sum,  and  for  dollars  costs,   and  whereas  the 

above  bounden  A.  B.  is  desirous  of  appealing  from  the  de- 
cision of  said  Justice  to  the  County  Court  of  the  said 

County  of ,  and  a  stay  of  proceedings  is  claimed: 

Now,  if  the  above  bounden shall  well  and  truly  pay, 

or  cause  to  be  paid,  the  amount  of  the  said  judgment  and 
all  costs,  and  obey  any  order  the  said  County  Court  maj 
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make  therein,  if  the  said  appeal  be  withdrawn  or  dismissed, 
or  pay  the  amount  of  any  judgment  and  all  costs  that  may 
be  recovered  against  the  said  appellant  in  the  said  County 
Court,  and  obey  any  order  the  said  Court  may  make  therein, 
then  this  obligation  to  be  null  and  void;  otherwise  to  re- 
main in  full  force  and  virtue. 

[SlONATUBBS  AKD  SeAUS.] 

[ApTiDAvrr  or  QuALuncATioN.] 

342.  Amount. — Undertaking  must  be  in  the  sum  of  one  hundred  dollars, 
or  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice  the  amount  of 
the  judgment  including  costs,  or  twice  the  value  of  the  property  including 
costs:  Cal.  Code  C.  P.,  sec.  978. 

343.  Approval  of  Jii8tice.-<It  is  the  duty  of  the  justice  of  the  peace, 
when  an  appeal  bond  is  presented,  to  act  without  delay.  If  he  receives  the 
bond  without  objection,  it  will  be  too  late  to  disapprove  it  the  next  day: 
People  V.  Harris,  9  CaL  571. 

344.  Bond. — Where  objection  is  made  within  the  proper  time,  for  want 
of  an  undertaking  or  for  insufficiency  thereof,  it  is  the  duty  of  the  presiding 
judge  to  hear  the  excuse  of  the  party  failing  to  produce  it,  and  if  sufficient, 
to  allow  him  to  file  a  bond:  Houxird  v.  Harman,  5  Cal.  78.  Or  he  may  be 
allowed  to  amend:  Cunningham  v.  Hopkins,  8  Cal.  33.  If  the  bond  be  void 
or  defective,  a  new  bond  may  be  filed  on  terms:  Bube  v.  HamiUon,  15  CaL 
31. 

345.  Jnstifioation. — The  adverse  party  may  except  to  the  sufficiency  of 
the  sureties  within  five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge  before  whom  the  ap- 
peal is  taken,  within  five  days  thereafter  upon  notice  to  the  adverse  party, 
the  appeal  must  be  regarded  as  if  no  undertaking  had  been  given:  Cal.  Code 
C.  P.,  sec  978.  The  mere  filing  of  an  exception  to  the  sufficiency  of  sure- 
ties with  the  justice  is  not  sufficient:  Reynolds  v.  Co.  Ci.  San  Joaquin,  47  CaL 
604.  A  party  who  excepts  to  the  sufficiency  of  sureties  may  waive  the  justi- 
fication: Blair  v.  Hamilton,  32  CaL  49. 
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CHAPTER  I. 

EXECUTION . 

JTo.  1046. 

Fwm  of  Writ, 

[TiTLB.] 

The  People  of  the  State  of  California, 

To  the  Sheriff  of  the County  of ,  greeting: 

Whereas,  on  the day  of ,  187. .,  A.  B., plaint- 
iff, recovered  a  judgment  in  the  said  District  Court  of  the 

Judicial  District  of  the  State  of ,  in  and  for 

the County  of ,  against  C.  D.,  for  the  Bom 

of dollars  damages,  with  interest  at  the  rate  of 

per  cent,  per ,  till  paid,  together  with  costs  and  dis- 
bursements at  the  date  of  said  judgment,  and  accruing 

costs,  amounting  to  the  sum  of dollars,  lawful  monej 

of  the  United  States,  as  appears  to  us  of  record. 

And  whereas,  the  judgment-roll  in  the  action  in  which 
said  judgment  was  entered  is  filed  in  the  Clerk's  office  of 

said  Court,  in  the County  of ,  and  the  said 

judgment  was  docketed  in  said  Clerk's  office  in  the  said 
County,  on  the  day  and  year  first  above  written. 

And  the  sum  of dollars,  with  interest  thereon,  is 

now  (at  the  date  of  this  writ)  actually  due  on  said  judg- 
ment. 

Now  you,  the  said  Sheriff,  are  hereby  required  to  make 
the  said  sums  due  on  the  said  judgment  for  damages,  with 
interest  as  aforesaid,  and  costs  and  accruing  costs,  to  satisfy 
the  said  judgment,  out  of  the  personal  property  of  said 
debtor;  or,  if  sufficient  personal  property  of  said  debtor 
cannot  be  found,  then  out  of  the  real  property  in  jonr 
County  belonging  to  him  on  the  day  whereon  said  judgment 
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was  docketed  in  the  said  City  and  County,  or  at  any  time 
thereafter,  and  make  return  of  this  writ  within  sixty  days 
after  your  receipt  thereof,  with  what  you  have  done  indorsed 
hereon. 

Witness,  Hon ,  Judge  of  the  said Judicial 

District  of  the  State  of  California,  at  the  Court-house  in  the 
County  of ,  this day  of ,  187. . 

Attest  my  hand  and  the  seal  of  said  Court,  the  day  and 
year  last  above  written. 

K.  L.,  Clerk. 

[Seal  of  CJoubt.]  «     ^    «.      ^  ^,     , 

By  O.  P.,  Deputy  Clerk. 

Note.— See  Cal.  Code  G.  P.,  lec.  682. 

1.  Counties. — 'So  execution  can  iiane  upon  a  judgment  rendered  against 
a  county.  When  a  judgment  ia  rendered  against  a  county,  as  to  duty  of  su- 
pervisors, see  Emeric  t.  Oilman,  10  CaL  404. 

2.  Enforcement  of  Judgment.— See  CaL  Code  C.  P.,  sec.  684.  The  court 
has  no  power  to  order  the  sheriff  to  levy  upon  a  particular  piece  of  property 
even  though  it  decide  that  such  property  is  not  exempt:  Fraser  v.  Thr\fl,  50 
CaL  476.  But  the  court  may  order  the  execution  of  a  writ  of  possession: 
Leu€  ▼.  Clark,  29  Id.  665;  or  the  execution  of  an  order  of  sale  on  foreclosure: 
SocieU  D*Efipargnes  etc,  y.  Mc  Henry,  49  Id.  351.  An  execution  must  be 
warranted  by  the  judgment.  If  it  exceed  the  judgment,  it  has  no  validity; 
therefore  to  authorize  an  arrest  on  execution  for  fraud,  the  fraud  must  be 
stated  in  the  judgment:  Davis  v.  Robinson,  10  CaL  411.  But  the  mere  fact 
that  an  execution  directs  the  levy  of  more  money  than  the  judgment  calls  for, 
does  not  render  the  execution  void  but  only  voidable:  Hunt  v.  Loucks,  38  Id. 
372. 

3.  Zbcecvtion  for  Deficiency  on  Sale.— Five  years  of  limitation,  within 
which  an  execution  for  an  unsatisfied  balance  on  a  foreclosure  sale  may  be 
taken  out,  runs  from  the  date  when  the  balance  was  docketed:  Bowers  v. 
Crary,  30  CaL  621.  The  docketing  of  a  balance  remaining  due  after  sale  of 
mortgaged  property  is  not  an  entry  of  a  new  judgment  for  such  balance:  Id. 
Where  plaintiffs  obtained  a  decree  in  a  foreclosure  suit  against  husband  and 
wife,  the  mortgage  being  executed  by  them,  and  the  decree  being  in  the 
usual  form  for  the  amount  due,  sale  of  the  premises,  application  of  the  pro- 
ceeds, and  execution  against  the  property  of  the  husband  for  any  deficiency, 
and  after  the  entry  of  the  decree  the  husband  died:  Held,  that  the  plaintiffs 
were  entitled  to  an  order  of  sale  upon  the  decree,  notwithstanding  the  death 
of  the  husband,  but  not  to  execution  for  any  deficiency:  Cowell  v.  Buekelew, 
14  CaL  640. 

4.  Irregular  Issoanoe. — An  execution  not  issued  in  the  name  of  the  peo- 
ple, or  directed  to  the  sheriff,  is  amendable  and  therefore  not  void  but  void- 
able, and  a  sale  under  it  is  valid:  Hibhtrd  v.  Smith,  50  CaL  511.  So  if  it 
erroneously  state  the  date  of  the  judgment,  the  sheriff  is  justified  in  enforcing 
it:  Franklin  v.  Aferida,  Id.  289.  The  improper  issuance  of  a  second  execu- 
tion is  no  ground  for  equitable  interference.  Such  irregularities  must  be  cor- 
rected  by  the  court  issuing  the  writ:  Gregory  v.  Ford,  14  Cal.  143.    As  to 
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relief  from  irregaUr  issuance  and  from  void  ezecntioo,  ooDsali  Hjfon  v.  Dalff, 

6  Cat.  239;  Solomon  v.  Maguire,  29  CaL  227;  Domec  v.  SUams,  30  CaL  114. 

5.  Levy,  Effect  o£ — A  levy  under  an  execution,  upon  sufficient  pcnonsl 
property  to  satisfy  the  same,  is  a  satisfaction  of  the  judgment,  sufficient  at 
least  to  discharge  third  persons  who  are  liable  collaterally  or  as  sureties 
therefor;  and  the  release  of  the  property  from  levy  thus  made,  without  coo- 
sent  of  the  parties  thus  liable,  cannot  reviTo  their  liability:  8  CaL  30;  Mwi- 
ford  V.  EstudiUOf  23  CaL  94;  otherwise  if  the  court  orders  that  the  judgment 
be  not  enforced;  there  the  order  releases  the  levy  and  the  judgment  is  not 
satisfied:  Mulford  ▼.  Estudillo,  32  Id.  131;  see,  also,  Barber  v.  Reynolds,  44 
Id.  519.  In  Nevada  it  has  been  held  that  if  the  judgment^reditor  becasM 
the  purchaser  at  an  execution  sale,  and  refused  to  pay  the  amount  of  his  bid 
and  the  property  had  to  be  resold,  the  first  sale  was  not  a  satisfactiQn: 
Sweeney  v.  Hawthorne,  6  Nev.  130. 

6.  Levy,  how  Made. — ^A  levy  on  personal  property  capable  of  manual 
delivery  must  be  made  by  taking  the  property  in  custody:  DuUrtre  v.  Drlardf 

7  CaL  549.  A  levy  may  be  good  as  against  the  defendant  in  the  writ 
and  not  good  as  to  third  persons:  Taffta  v.  Jfanlove,  14  CaL  47.  Am  to  third 
persons,  there  can  be  no  levy  when  the  officer  does  not  know  the  subject  ol 
the  levy;  as,  where  he  stands  at  the  door  of  a  store  which  is  locked,  and 
keeps  others  out.  The  levy  dates  from  the  time  he  gets  into  the  store  and 
takes  possession:  Herron  v.  Hughes,  25  CaL  563.  See,  as  to  levy,  Smiih  v. 
Randall,  6  CaL  47.  Duty  of  sheriff  where  money  is  in  custody  of  a  corpoim- 
tion:  Howe  v.  White,  49  Cal.  658.  Where  judgment-debtor  owns  only  an  in- 
terest  in  a  small  well  defined  portion  of  a  large  tract,  a  levy  upon  his  interest 
in  the  large  tract  is,  at  least,  extremely  irregular:  Logan  v.  Hale,  42  Id.  6l6w 

7.  Return  of  Sberifil — A  purchaser  at  a  sheriffs  sale  does  not  depend  in 
any  respect  for  his  title  upon  the  return  of  the  sheriC  He  is  only  bound  to 
see  that  there  is  a  judgment  which  is  not  void,  and  an  execution  which  is 
regular  upon  its  face,  and  the  acts  of  the  officer  may  be  presumed  to  be  regu- 
lar: Blood  V.  Light,  38  CaL  653;  the  statute  being  directory  so  far  as  it  desk 
with  the  manner  in  which  the  officer  is  required  to  execute  the  writ:  Id.  654 
Moneys  collected  on  execution  are  usually  paid  over  by  the  officer  before  tiie 
return  of  the  writ,  and  the  fact  of  such  payment  constitutes  a  part  of  the  re- 
turn, and  if  paid,  the  amount  collected  and  paid  over  cannot  be  the  measuie 
of  damages  for  a  subsequent  failure  to  return  the  writ»  where  t}iegrav<ime»oi 
the  action  is  the  failure  to  return  an  execution  within  the  prescribed  time: 
Hoag  V.  Warden,  37  CaL  623. 

8.  Return,  Amendment  ol — Courts  should  exercise  great  liberality  in 
allowing  sheriffs  to  amend  their  returns,  so  as  to  make  them  conform  to  the 
true  state  of  facts,  and  to  correct  errors  and  mistakes:  Qavitl  v.  Domb,  33 
Cal.  78.  But  it  cannot  be  amended  so  as  to  postpone  the  rights  of  crediton 
attaching  subsequently  but  before  the  correction:  Newhall  v.  Provost,  6  Id. 
87;  Webster  v.  Haworth,  8  Id.  25.  The  time  in  which  a  sheriff  makes  return 
to  an  execution  does  not  affect  the  validity  of  the  execution  or  of  a  sale  under 
it:  Low  V.  Adams,  6  Id.  277. 

9.  Return  Conclusive — ^A  sheriffs  return  is  not  traversable,  and  a 
court  will  not  permit  it  to  be  attacked  collaterally,  even  if  the  officer  is 
shown  to  have  been  guilty  of  fraud  and  collusion:  Egery  v.  BuchaMM^  5  CaL 
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56.  For  the  presumptions  are  in  favor  of  the  regularity  of  the  acts  of  the 
oCBcers:  Hitter  ▼.  Scannell,  11  Id.  248.  Courts  cannot  know  an  under  officer, 
and  the  act  and  return  of  a  deputy  sheriff  is  a  nullity,  unless  done  in  the 
name  and  by  the  authority  of  his  principal:  Joyce  ▼.  Joyce,  5  Id.  449;  Bow- 
Uy  V.  Horoardy  23  Id.  401. 

10.  Stay  of  Zizecntion. — ^A  judge  at  chambers  has  authority  to  order  a 
suspension  of  proceedings  under  an  execution,  until  a  motion  before  the  court 
to  recall  or  quash  it  can  be  heard:  Sanchez  v.  Carriaga,  31  Cal.  170.  If  a 
judgment  upon  which  an  execution  issues,  and  the  execution  itself,  are  void 
upon  their  face,  the  court  has  power,  on  motion,  to  afford  relief,  and  can 
arrest  the  process:  Sanchez  v.  Carriaga,  31  Cal.  170;  see,  also,  Mok.  Hill  Co. 
V.  Woodbury,  10  Id.  188;  Isaac  v.  StPtJt,  10  Id.  71;  Farmer  v.  Rogers,  Id. 
335;  Logan  v.  HUlegass,  16  Id.  200;  Matoon  v.  Sder,  6  Id.  60. 

11.  When  ZSzecution  may  Issue ^The  party  in  whose  favor  judg- 
ment is  given  may,  at  any  time  within  five  years  after  the  entry  thereof,  have 
a  writ  of  execution  issued  for  its  enforcement:  Cal.  Code  C.  P.,  sec.  681;  N. 
Y.  C<Jde,  sec.  1375.  The  statute  does  not  require  the  docketing  of  the  judg- 
mentto  precede  either  the  issuing  or  service  of  an  execution:  Hastings  ▼. 
Cunningliam,  39  Cal.  137.  As  soon  as  the  judgment  is  entered,  an  execution 
may  issue,  whether  the  judgment>roll  has  been  made  up  or  not:  Sharp  v. 
Lumley,  34  Id.  611.  Every  process  which  may  be  required  to  completely  en- 
force a  judgment  must  be  taken  within  five  years  after  its  entry:  Bowers  v. 
Craryy  30  Id.  621.  It  applies  as  well  to  justices'  judgments:  White  v.  Clark, 
8  Id.  513.  And  to  judgments  of  foreclosure  of  mortgage  equally  with  per- 
sonal judgments:  Stout  v.  Macy,  22  Id.  647.  Or  for  an  unsatisfied  balance 
on  foreclosure:  Bowers  v.  Crary,  30  Id.  621.  The  period  during  which  an  exe- 
rtion has  been  stayed  by  an  order  of  court  is  not  to  be  excluded  from  the 
five  years  after  the  lapse  of  which  an  order  of  court  was  necessary  to  obtain 
an  execution:  Solomon  v.  Maguire,  29  Id.  227. 

12.  "Who  May  Issue. — The  clerk  can  also  issue  execution  for  damages 
and  costs:  McMillan  v.  Visiter,  14  Cal.  232.  So,  where  a  case  is  remitted 
from  the  supreme  court  to  a  district  court,  the  clerk  of  the  latter  may  issue 
an  execution  for  the  cost  accrued  thereon,  without  the  order  of  the  district 
court;  nor  can  the  district  court  prevent  the  immediate  execution  of  the  judg- 
ment: City  of  Marysville  v.  Buchanan,  3  Cal.  213.  See,  as  to  issuance  in 
another  county:  People  v.  Doe,  31  CaL  220. 

13.  Writ,  how  Executed.— See  CaL  Code  C.  P.,  sec.  691.  The  statute 
is  directory,  so  far  as  it  deals  with  the  manner  in  which  the  officer  is  required 
to  execute  the  writ:  Smith  v.  Randall,  6  Cal.  50;  Webber  v.  Cox,  6  Monroe, 
110;  Hayden  v.  Dunlap,  3  Bibb.  216;  and  hence,  although  the  failure  to  com- 
ply with  its  provisions  may  be  sufficient  cause  to  set  the  sale  aside,  upon  the 
application  of  the  parties  to  the  writ,  yet  it  does  not  render  the  sale  void: 
San  Francisco  v.  Pixley,  21  Cal.  59;  Blood  v.  LigJU,  38  Cal.  649. 

PROPERTY  EXEMPT. 

Note. — As  to  what  property  is  exempt  from  execution,  see  Cal.  Code  C. 
P.,  sec.  690;  and  also  as  to  exemption  of  homestead,  Cal.  Civ.  Code,  sec. 
1240. 
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14.  A  Personal  Right. — The  exemption  of  property  from  sale  on  execu- 
tion is  a  personal  right,  which  the  debtor  may  waive  or  claim  at  his  election: 
Borland  v.  O^NecU,  22  Cal.  504. 

15.  Household  Fumitnre.— The  fact  that  the  number  of  beds  claimed 
— six  in  all — is  greater  than  is  required  for  the  immediate  and  constant  use  of 
the  family,  is  no  objection.  Such  a  construction  of  the  statute  would  be  too 
narrow:  Haswtll  v.  Parsons,  15  GaL  266.  As  to  when  exemption  may  be 
claimed:  Id.;  see  Cal.  Code  C.  P.,  sec  690,  subd.  2. 

16.  Life  Insurance  Policy. — The  party  claiming  that  a  life  insurance 
policy,  under  the  statute  of  this  state,  is  exempt  from  execution,  must  show 
that  the  policy  was  issued  by  a  company  incorporated  under  the  laws  of  this 
state,  and  that  the  benefits  which  he  expects  to  derive  from  the  policy  are 
such  as  might  have  been  secured  by  the  payment  of  'annual  premium  not  ex- 
Deeding  five  hundred  dollars:  Briygs  v.  McCuliough,  36  CaL  542.  And  an 
endowment  policy  is  an  insurance  on  life,  within  the  sense  of  the  statute. 
Under  Cal.  Code  C.  P.,  sec.  690,  subd.  10,  as  amended  in  1877-8,  the  exemp- 
tion applies  to  policies  in  all  life  insurance  companies,  whether  incorporated 
under  the  laws  of  this  state  or  not,  if  the  annual  premiums  do  not  exceed 
five  hundred  dollars. 

17.  Teams,  Teamsters,  XStc A  teamster  in  the  sense  of  the  statute  it 

one  engaged  in  the  business  of  teaming  or  hauling  freight  for  other  perBoni 
for  a  consideration  by  which  he  habitually  supports  himself  and  family  if  be 
has  one.  While  he  need  not  drive  his  team  in  person,  he  must  be  persooally 
engaged  in  the  business  and  for  the  purpose  of  making  a  living.  One  wbo 
occupies  his  time  in  some  other  business  or  calling  and  purchases  a  team  and 
also  carries  on  the  business  of  teaming  by  the  employment  of  others  is  not  a 
teamster  in  the  sense  of  the  statute:  Brtt^  v.  Oriffithj  34  Cal.  306.  Tbe 
horses,  etc.,  exempt  to  a  farmer  do  not  include  a  stallion  kept  for  the  aervioo 
of  mares:  Robert  v.  Adanis,  38  CaL  383.  But  a  wagon  and  horses  which  are 
exempt  are  none  the  less  so  because  the  debtor  owns  an  undivided  interest  in 
common  with  a  stranger:  Servanti  v.  Ltisk,  43  Id.  238. 

PROPERTY  m  THIRD  PERSON. 

18.  Estate  in  Land. — The  purchaser  of  real  estate  at  execution  sale,  both 
before  and  after  the  period  for  redemption  expires,  has  an  estate  in  the  land 
purchased,  which  may  be  levied  on  and  sold  on  an  execution  running  against 
his  property:  Page  v.  Bogers,  31  CaL  293.  See,  as  to  levy  on  pre-emption 
claim,  Kenyan  v.  Quinn,  41  Id.  325. 

19.  Joint  Property. — Where  the  execution- debtor  owns  property  jointly 
with  another,  a  sheriff,  who  has  such  execution,  has  the  right  to  levy  on  such 
property  and  take  it  into  possession  for  the  purpose  of  subjecting  it  to  sale: 
Waldman  v.  Broder,  10  CaL  378.  As  to  property  not  segregated,  see  Adams 
Y,  Gorham,  6  Cal.  68;  see,  also,  Bemal  v.  Hovious,  17  Cal.  542;  12  CaL  196. 
Cases  where  title  to  property  was  held  to  be  in  third  pe^^n  by  assignment 
and  otherwise:  See  Swanston  v.  Sublette,  1  Cal.  123;  Bryan  v.  Sharp,  4  Cal. 
351;  Eldridge  v.  See  Tup  Co.,  17  CaL  44;  PeterU  v.  Bugbey,  24  CaL  423. 

20.  Liability  of  Sheriff.— Where  a  sheriff  or  constable  seises  the  property 
of  one  man  under  an  execution  against  another,  he  is  a  trespasser,  and  liaUa 
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on  his  official  bond:   Van  Pelt  v.  LiUler,  14  CoL  194;  30  Cal.  190;  MarkUy  ▼. 
Band,  12  CaL  276. 

21.  Money  In  Bank. — ^Where  negotiable  certificates  of  deposit  have  been 
iasued  to  the  depositor,  there  is  nothing  left  in  the  possession  of  the  bankers 
belonging  to  the  depositor  upon  which  an  attachment  issued  against  his  prop- 
erty can  fasten:  MeMiUan  v.  Richards,  9  CaL  365. 

22.  Notice  to  ShaxiSL—Ledley  v.  Hays,  1  Cal.  160;  Taylor  v.  Seymour, 
6  CaL  512;  JDawmtl  y.  Oorham,  Id.  43;  KiUey  v.  Scannell,  12  CaL  73;  BUven 
T.  Frter,  10  CaL  172;  Bouhoare  v.  Craddock,  30  CaL  190. 

23.  Pledgee While  the  interest  of  the  pledgor  may  be  reached  under  an 

execution,  it  can  only  be  done  by  serving  a  garnishment  on  the  pledgee,  and 
not  by  a  seizure  of  the  pledge:  TreadtoeU  v.  Davis,  34  CaL  691. 

24.  Property  in  Custody  of  the  Law. — ^Property  in  the  custody  of 
the  law  is  not  liable  to  seizure  without  an  order  from  the  court  having  charge 
thereof:  County  qf  Yuba  v.  Adams,  7  Cal.  35.  A  sheriff  cannot  levy  upon 
money  in  his  own  hands  belonging  to  the  judgment-debtor,  when  he  has  re- 
ceived the  money  on  an  execution  in  favor  of  this  debtor:  Clymer  v.  Wi^,  3 
CaL  36a  But,  it  seems,  funds  in  the  hands  of  a  receiver,  in  a  suit  for  disso- 
lution, are  subject  to  attachment  at  any  time  before  a  final  decree  of  dissolu- 
tion and  distribution:  Adams  v.  Woods  A  Haskell,  T,  A.  Lynch,  Intervenor, 
9  CaL  24. 

PROPERTY  WHICH  MAY  AND  MAY  NOT  BE  LEVIED  ON. 

25.  Choses  in  Action.— Things  in  action  are  such  property  as  may  be 
levied  upon,  on  execution:  Adams  v.  Hachett,  7  CaL  187;  Davis  v.  Mitchell* 
34  Id.  81;  see,  also,  Donohoe  v.  Gamble,  38  Id.  340;  and  CrandaU  v.  BUn,  13 
Id.  15. 

2&  Coin.-— Coin  held  in  the  hand,  like  a  horse  held  by  the  bridle,  may  be 
levied  upon:  Qreen  v.  Palmer,  15  CaL  411. 

27.  Conntiee,  Suite  Against. — An  execution  levy  upon  a  county's  rev- 
enues in  the  hands  of  the  treasurer  is  illegal  and  void:  Oilman  v.  Contra 
Costa  County,  8  CaL  52.  The  private  property  of  an  inhabitant  of  a  county 
is  not  liable  to  seizure  and  sale  on  execution  for  the  satisfaction  of  a  judg- 
ment recovered  against  the  county:  Emeric  v.  Oilman,  10  Cal.  404. 

28.  Contingent  Interests. — Contingent  and  complicated  contracts  can- 
not be  levied  upon  and  sold  without  being  in  the  possession  of  the  officer  at 
the  sale,  to  be  exhibited  to  the  bystanders  and  assigned  to  the  purchaser,  un- 
less a  full  and  accurate  description  of  the  particular  interest  and  chose  in 
action,  with  all  its  conditions  and  covenants,  and  a  fuU  explanation  of  the 
facts  determining  the  value  of  the  chose,  be  given  by  the  levy,  and  announced 
at  the  sale:  CrandaU  v.  Blen,  13  Cal.  15. 

29.  Firm  Property. — The  interest  of  one  partner  in  the  partnership 
chattels  is  the  subject  of  levy  and  sale  by  the  sheriff,  on  an  execution  against 
one  of  the  partners:  Jones  y,  Thompson,  12  CaL  191.  But  the  interest  which 
passes  by  the  sal^  is  only  the  interest  of  the  debtor  partner  in  the  residuum 
of  the  partnership  property,  after  the  settlement  of  the  partnership  debts: 
Robinwn  v.  Tevis,  38  Cal.  611.  The  fact  that  an  individual  creditor  obtains 
judgment,  issues  execution,  and  levies  on  firm  property,  gives  him  no  right 
to  the  property,  as  against  firm  creditors  who  have  not  yet  obtained  judg- 
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ment:  Conroy  y.  Woods,  13  Cal.  631.  But  the  sheriff  can  only  seize  and  sell 
the  interest  and  right  of  the  judgment-partner  therein,  subject  to  the  prior 
rights  and  liens  of  the  other  partners  and  the  joint  creditors  therein:  Jonei 
y.  Tlumtpaon,  12  Gal.  191. 

30.  Franohises — ^A  ferry  license,  being  a  franchise,  is  not  the  subject  of 
levy  and  sale  under  execution:  Thomas  v.  Armstrong,  7  CaL  286.  Now,  by 
CaL  Civ.  Code,  sec  388,  the  franchise  of  a  corporation  is  subject  to  execu- 
tion,  though  formerly  it  was  not:  See  Wood  v.  Truekt/t  Turnpike  Co.,  24  CaL 
474.  As  to  manner  of  sale  and  redemption,  etc.,  see  CaL  Civ.  Code,  sees. 
388  to  393. 

31.  Mining  Interest. — ^The  interest  of  a  miner  in  his  mining  claim  is 
property,  and  may  be  taken  and  sold  under  execution:  McKeon  v.  BiAee,  9 
CaL  137.  The  interest  of  a  mortgagor  in  a  mining  claim  is  liable  to  attach- 
ment and  sale  under  execution,  and  the  purchaser  acquires  the  right  of  pos- 
session as  against  the  mortgagee  until  foreclosure:  Halsey  v.  MarUn,  22  Cal. 
645. 

32.  Promiasory  Note. — ^A  promissory  note  is  liable  to  seixure  and  sale 
under  execution  against  the  holder  and  payee.  By  such  a  sale,  the  purchaser 
takes  the  note  upon  the  same  terms  upon  which  he  would  have  taken  it  had 
it  come  into  his  hands  in  the  ordinary  course  of  business:  Davit  v.  Mittk^ 
34  CaL  81. 

SALE  UNDEB  EXECUTION. 

33.  How  Condnoted. — All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  highest  bidder,  and  shall  be  made  between  the  boon 
of  nine  in  the  morning  and  five  in  the  afternoon;  after  sufficient  property  has 
been  sold  to  satisfy  execution,  no  more  can  be  sold:  CaL  Code  C.  P.,  see: 
694;  Smith  v.  RandaU,  6  Cal.  47;  Tuolumne  RedempUon  Co,  v.  Sedgwick,  15 
Id.  515.  As  to  sale  in  mass  of  real  estate  being  void:  San  Frandseo  v.  Fijo- 
ley,  21  Id.  56. 

34.  Notice  of  Sale. — ^Before  the  sale  of  property  in  execution,  notice 
thereof  must  be  given  by  the  sheriff.  As  to  form  and  sufficiency  of  notice, 
see  Cal.  Code  C.  P.,  sec.  692.  And  although  the  officer  neglects  to  give  the 
notice,  the  sale  shall  not  be  void:  Smith  v.  RandaU,  6  CaL  47;  Hamty  t. 
Fisk,  9  Id.  93.  But  the  officer  shall  in  that  event  forfeit  five  hundred  doUait 
to  the  aggrieved  party,  in  addition  to  his  actual  damages:  CaL  Code  C.  P.t 
sec.  693;  see  Askew  v.  Ebberts,  22  CaL  263. 

35.  Order  of  Etele  must  Issue.— A  sheriff  has  no  authority  to  make 
sale  of  mortgaged  premises  under  a  judgment  of  foreclosure  and  sale,  unksi 
an  order  of  sale  is  issued  upon  the  judgment  and  placed  in  his  hands:  Heg' 
man  v.  Bahcodc,  30  CaL  867.  If  the  first  order  of  sale  on  a  foreclosnre  de- 
cree be  not  executed,  a  second  order  may  issue:  Shores  v.  Scott  River  Water 
Co,,  17  Id.  626.  Or  an  execution  may  issue  on  personal  property  of  defend- 
ant, where  a  personal  judgment  is  also  taken:  Englund  v.  Lewis,  25  Id.  357* 
That  a  personal  judgment  may  be  entered  in  connection  with  the  decree,  see 
ComeraU  v.  Oenella,  22  Id.  116. 

36.  Personal  Pitoperty,  how  Belhrered.~>See  CaL  Code  C.  P.,  aeoa 

698  and  699.    Assignment  of  judgment  under  sheriff's  sale:  Fore  v.  Mtm* 
love,  18  CaL  436.    Duty  of  ex-sheriff,  and  in  case  of  his  death,  see  Peo^ik  r. 
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Boring,  8  Id.  406.  A  sheriff's  bill  of  sale  of  personal  property  sold  on  exe- 
cution need  not  contain  all  the  formalities  of  a  regular  certificate:  Lay  y. 
Neville,  25  Id.  551. 

37.  Real  Property,  Certificate  of  Sale,— The  officer  shall  give  to  the 
purchaser  a  certificate  of  the  sale,  containing:  First.  A  particular  descrip- 
tion of  the  real  property  sold;  Second.  The  price  bid  for  each  distinct  lot  or 
parcel;  Third.  The  whole  price  paid;  Fourth.  When  subject  to  redemption, 
it  must  be  so  stated.  And  when  the  judgment  is  made  payable  in  a  specific 
kind  of  money  or  currency,  the  certificate  shall  state  the  kind  of  money  or 
currency  in  which  such  redemption  may  be  made,  which  shall  be  the  same  as 
that  specified  in  the  judgment,  a  duplicate  of  which  certificate  shall  be  filed 
with  the  recorder  of  the  county:  Cal.  CodeC.  P.,  sec  700.  The  purchaser  is 
substituted  to,  and  acquires  all  the  right,  title,  interest  and  claim  of  the  judg- 
ment-debtor thereto;  and  when  the  estate  is  less  than  a  leasehold  of  two 
years'  unexpired  term,  the  sale  is  absolute.  In  other  cases  it  is  subject  to 
redemption:  Id. ;  see  Moore  ▼.  Martin,  38  CaL  428;  McMiUan  ▼.  Richards, 
9  Id.  365;  Cloud  y.  El  Dorado  Co,,  12  Id.  128;  Clark  v.  Locktoood,  21  Id. 
220;  People  v.  Doe,  31  Id.  220;  Page  v.  Rogers,  31  Id.  293;  People  v.  May- 
hew,  26  Id.  655;  Baher  ▼.  MeLellan,  30  Id.  135;  Stembaeh  t.  Leese,  27  Id. 
297;  see,  also,  Bickeretaffy.  Douh,  19  Id.  109. 

38.  Re-8ale  of  Property. — If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him  for  property  struck  off  to  him  at  a  sale  under  execution,  the  officer 
may  again  sell  the  property,  at  any  time,  to  the  highest  bidder,  and  if  any 
loss  be  occasioned  thereby,  the  officer  may  recover  the  amount  of  such  loss, 
with  coats,  from  the -bidder  so  refusing,  in  any  court  of  competent  jurisdic- 
tion. Where  the  judgment-creditor  becomes  the  purchaser,  and  refuses  to 
pay,  it  is  error  for  the  court  to  order  a  satisfaction  of  the  judgment:  Stoeeney 
y.  Hawikome,  6  Nev.  129;  Cal.  Code  C.  P.,  sea  695.  As  to  rights  of  pur- 
chaser, see  People  v.  Haye,  5  Cal.  66:  WUliarM  v.  Smith,  6  Id.  91;  Harvey  y. 
Fids,  9  Id.  93.  For  equitable  relief,  see  Qoodenow  v.  Ever,  16  Id.  461; 
Webster  y.  Haworth,  8  Id.  21.  As  to  the  doctrine  of  caveat  emptor,  see 
Boggs  y.  Hargrave,  16  Id.  559;  Webster  y.  Haworth,  8  Id.  21;  see,  also, 
Johns  V.  Trick,  22  Id.  511. 

39.  Reversal  on  Appeal,  Effect  ot — ^A  judgment  unreversed  and  not 
suspended  may  be  enforced,  but  when  reversed  it  is  as  if  never  rendered;  and 
money  collected  by  authority  of  it  may,  as  a  general  rule,  be  recovered  back: 
Raun  v.  Reynolds,  18  Cal.  275;  and  property  or  advantages  must  be  restored: 
Reynolds  v.  Harris,  14  Cal.  680. 

40.  Sale  In  Paroela. — The  well  established  rules  of  equity  proceedings 
require,  in  foredoeure  cases,  not  only  that  the  property  should  be  sold  in  par- 
cels, but  that  the  property  included  in  the  first  mortgage  should  be  exhausted 
before  recourse  is  had  to  the  second:  Raun  v.  Reynolds,  11  CaL  14.  Tracts 
levied  on  separately  must  not  be  sold  in  mass,  and  if  so  sold  the  creditor  may 
move  to  set  aside  the  sale  even  though  a  stranger  becomes  the  purchaser: 
Browne  v.  Ferrea,  51  CaL  552. 

41.  Setting  Aside  Sale — As  to  the  rights  of  purchaser,  on  motion  to  set 
aside  sale  for  irregularity,  see  CaL  Code  C.  P.,  sec.  708.  The  purchaser  at 
sheriff's  sale  is  entitled  to  notice  of  motion  to  set  it  aside,  and  personal  service 
is  not  excused  even  if  absent  from  the  state:  Eckstein  v.  Caldenoood,  34  Cal. 
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658.  Where  the  property  sold  does  not  belong  to  the  judgment-debtor  the 
case  comes  within  the  provision  of  Cal.  Code  C.  P.,  sec  708,  and  the  jndg- 
ment  may  be  revived :  Cross  v.  Zantt  47  OaL  602.  As  to  the  revival  of  judg- 
ments and  proceedings  therefor,  see  Humiston  v.  Smithy  21  CaL  129;  consollt 
also,  Boggs  v.  Hargrave,  16  Cal.  566;  and  Burton  v.  Lies,  21  CaL  88. 

42.  SherlfTa  Deed. — ^If  no  redemption  be  made  within  six  months  after 
the  sale,  the  purchaser  or  his  assignee  is  entitled  to  a  conveyance;  or  if  so  re- 
deemed, whenever  sixty  days  have  elapsed,  .and  no  other  redempiimi  has  bees 
made,  and  notice  thereof  given,  the  time  for  redemption  shall  have  expired, 
the  last  redemptioner,  or  his  assignee,  is  entitled  to  a  sheriff's  deed.  If  the 
debtor  redeem  at  any  time  before  the  time  for  redemption  expires,  the  efiiMi 
of  the  sale  shall  be  terminated,  and  he  is  restored  to  his  estate:  CaL  Coda 
C.  P.,  sec.  703.  A  deed  executed  by  the  sheriff  immediately  after  the  sale, 
without  waiting  the  statutory  time,  is  void:  Oross  v.  FowUr,  21  CaL  392; 
Bemal  v.  Gldm,  33  CaL  668.  Sheriff's  deed  need  not  recite  the  judgmeal 
and  execution  under  which  he  acted,  it  is  sufficient  if  it  recites  enough  to 
show  the  authority  of  the  sheriff  to  sell:  Clark  v.  Sawyer,  48  CaL  133;  Mcmi-^ 
gomery  v.  Robinson,  49  Id.  258.  As  to  effect  of  sheriffs'  deeds  and  certificates 
of  sale,  see  the  following  cases:  Anthony  v.  Wtssel,  9  CaL  103;  Knight  v.  Fait, 
Id.  117;  Tml  Bedemp,  Co.  v.  Sedgtnck,  15  CaL  515;  MeCaHy  v.  CJkrisUe,  13 
CaL  81;  Lews  v.  Thompson,  3  Cal.  266;  MUls  v.  Sukey,  22  CaL  373;  Donakn 
V.  McNuUy,  24  Cal.  411;  People,  v.  Doe,  31  CaL  220;  Hutchmgs  v.  Ebeler,  46 
Id.  557. 

43.  Title  Acquired  by  Sale — ^The  statute  of  this  state,  in  providing 
that  until  a  levy  property  shall  not  be  affected  by  the  execution  (Cal.  Code 
C.  P.,  sec  688),  has  gone  further  than  the  English  statute,  and  has  entirely 
obviated  the  evils  of  the  common  law  rule:  Blood  v.  Light,  38  CaL  657.    So^ 
in  the  case  of  personal  property,  the  title  transferred  by  the  sale  cannot  ante- 
date the  day  of  sale,  as  against  bona  fide  purchasers,  where  the  seimre  wis 
made  only  on  the  day  of  sale:  AUentoum  Bank  v.  Be^,  49  Penn.  409.     So,  in 
case  of  land,  the  title  dates  from  the  docketing  of  judgment  as  against  third 
persons,  and  not  from  the  date  of  any  real  or  pretended  statutory  levy:  Blood 
V.  Light,  38  CaL  657.     A  mortgagor,  after  the  sale,  has  the  right  to  the  use 
and  possession  of  the  mortgaged  premises  until  the  execution  of  the  sheriff* i 
deed;  but  no  right  to  despoil  the  property  of  its  fixtures.     The  deed  of  the 
sheriff  takes  effect  by  relation  at  the  date  of  the  mortgage,  and  passes  fixtons 
subsequently  annexed  by  the  mortgagor:  Safids  v.  P/e\fer,  10  CaL  258.    Sadi 
as  the  engine  and  boilers,  etc.,  used  in  a  flour  mill:  Id. 

44.  Title,  Character  o£ — ^The  purchaser  of  a  judgment  on  sale  under  ex- 
ecution and  levy  takes  as  assignee  only,  assuming  that  a  judgment  is  the  sab* 
jcct  of  levy  and  sale.  The  sheriff's  sale  of  a  judgment  passes  no  title  other 
than  would  pass  by  an  assignment  by  the  owner:  Fore  v.  Manlove^  18  CaL  4361 

45.  Title,  on  what  It  Depends — The  purchaser's  title  in  no  respect  de- 
pends upon  the  return,  but  upon  the  judgment,  sale  and  deed:  Chud  v.  Ki 
Dorado,  12  CaL  128;  Clarke  v.  Loekwood,  21  CaL  220;  More  v.  Martin,  38 
CaL  428.  The  title  of  a  purchaser,  under  a  sale  on  a  decree  of  foreclosure, 
cannot  be  impeached  in  a  collateral  action  for  irregularity  in  the  proceedings 
on  the  sale:  Nagle  v.  Macy,  9  Cal.  426;  consult  Hayes  v.  Shattuek,  21  IdL  51; 
Boggs  v.  Hargrove,  16  Id.  566;  Burton  ▼.  Lies,  21  Id.  88, 
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REDEMPTION  AFTER  BALE. 

46.  Payments,  Ho'w  Made. — ^The  payment  in  case  of  redemption  may 
be  made  to  the  purchaser  or  redemptioner,  or  for  him  to  the  officer  who  made 
the  sale,  when  the  judgment  has  been  made  payable  in  a  specified  kind  of 
money  or  currency;  and  a  tender  of  the  money  is  equivalent  to  payment: 
Oal.  Code  C.  P.,  sec.  704.  Payment  cannot  be  made  in  certified  checks: 
People  V.  Hays,  4  CaL  127.  Where  a  particular  currency  is  not  specified, 
legal  tender  notes  are  sufficient:  People  v.  Maykew,  26  Cal.  655.  As  to  who 
may  receive  redemption  money,  see  People  y.  Boring,  8  CaL  406;  Baber  v. 
McLellan,  30  Id.  135;  People  v.  Mayhew,  26  Id.  655. 

47.  Prooeedinga  on  Redemption. — The  redemptioner  must  produce  a 
copy  of  the  docket  of  judgment,  certified  by  the  clerk;  or  a  note  of  the 
record  of  a  mortgage  or  lien  certified  by  the  recorder:  Cal.  Code  C.  P.,  sec. 
705,  subd.  1;  Haskell  v.  Manlove,  14  Cal.  54.  A  copy  of  an  assignment  neces* 
sary  to  establish  his  claim.  Cal.  Code  C.  P.,  sec.  705,  subd.  2;  Reynolds  y. 
Harris,  14  CaL  667.  And  an  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien:  Cal.  Code  C.  P.,  sec.  705,  subd.  3. 
Bat  these  provisions  do  not  apply  to  the  judgment-debtor;  he  may  redeem 
without  the  production  of  such  credentials:  Yodkum^  y.  Bower,  61  Cal.  539. 
And  during  the  time  for  redemption  the  court  may  restrain  waste:  Cal.  Code 
C.  P.,  sec.  706.  As  to  the  rents  and  profits  intermediate  the  sale  and  final 
redemption:  See  Id.  sec.  707;  Ouy  y.  Middleton,  5  Cal.  392;  Beynolds  y. 
Lathrop,  7  Id.  43;  McDeviU  v.  Sullivan,  8  Id.  692;  Harris  v.  Reynolds,  13 
Id.  514;  Kelsey  v.  AhhoU,  13  Id.  609;  Knight  y.  TrueU,  18  Id.  113;  KUne  y. 
Chase,  17  Id.  596;  Whitney  v.  AUen,  21  Id.  233;  Shores  y.  SeoU  River  Co,,  21 
Id.  135;  Henry  v.  Everts,  30  Id.  425;  Mayo  v.  Woods,  31  Id.  269;  Page  v. 
Rogers,  31  Id.  293;  see,  also,  Frink  v.  Le  Roy,  49  Cal.  315. 

48.  Sale  of  Equity  of  Redemption.— The  sale  of  the  equity  of  redemp- 
tion of  mortgaged  premises,  and  assignment  of  the  rents  thereof,  until  fore- 
closure and  sale,  to  a  creditor,  cannot  operate  as  a  fraud  upon  the  mortgagee, 
whose  rights  are  secured,  and  may  be  enforced  by  foreclosure:  Dewey  v.  Lai- 
son,  6  Cal.  609.  As  to  relative  rights  of  parties  thereunder,  consult  Mont- 
gomery  y.  Tutt,  11  Cal.  307;  McMillan  v.  Richards,  9  Cal.  365;  McDermott 
v.  Burke,  16  Cal.  580;  Harlan  t.  Smith,  6  Cal.  173;  Cowing  v.  Rogers,  3^  Cal. 
648;  Gooderuno  v.  Ev>er,  16  Cal.  461;  Alexander  v.  Greenwood,  24  Id.  506; 
Bludworth  v.  Lake,,  33  Id.  255,  265. 

49.  Redemption,  Ho^v  Effected. — The  judgment-debtor  or  redemp- 
tioner may  redeem  the  property  from  the  purchaser,  at  any  time  within  six 
months  after  the  sale,  on  paying  the  purchaser  the  amount  of  his  purchase, 
with  two  per  cent,  per  month  thereon  in  addition,  up  to  the  time  of  redemp- 
tion, together  with  the  amount  of  any  assessment  or  taxes  which  the  pur- 
chaser  may  have  paid  thereon  after  the  purchase,  and  interest  on  such  amount; 
and  if  the  purchaser  be  also  a  creditor,  having  a  prior  lien  to  that  of  the 
redemptioner,  other  than  the  judgment  under  which  such  purchase  was  made, 
the  amount  of  such  lien  with  interest:  Cal.  Code  C.  P.,  sec.  702.  Months  as 
used  in  the  statute  defined:  Gross  v.  Fowler,  21  Cal.  392.  As  to  taxes,  see 
Scale  V.  Doane,  17  Id.  476.  As  to  interest:  McMillan  v.  Vischer,  14  Id.  232; 
Kirkham  v.  Dupont,  14  Id.  559.  Estate,  in  whom  vested:  McMillan  y.  Rich- 
ards,  9  Id.  365;  Anthony  v  Wessel,  Id.  103.  Excessive  payment  not  compul- 
sory: McMillan  v.  Vischer,  14  Id.  235. 
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50.  Subsequent  Redemption. — If  property  be  so  redeemed  by  a  re- 
demptioner,  another  redemptioner  may,  within  sixty  days  after  the  bet 
redemption,  again  redeem  it  from  the  last  redemptioner,  on  paying  the  sam 
paid  on  such  last  redemption,  with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  said  last  redemptioner  may 
have  paid  thereon  after  the  redemption  by  him,  with  interest  on  such  amoont, 
and  in  addition,  the  amount  of  any  liens  held  by  said  last  redemptioner  prior 
to  his  own,  with  interest.  The  property  may  be  snceessively  redeemed  as 
often  as  a  redemptioner  is  so  disposed,  on  the  aboye  terms.  Kotice  of  re- 
demption shall  be  given  to  the  sheriff:  Cal.  Code  G.  P.,  sec  703.  If  a 
redemptioner  redeem  and  no  redemption  be  made  from  him  within  sixty  days, 
his  right  to  the  sheriff's  deed  is  absolute:  Boyk  v.  DaUon,  44  Cal.  332. 

51.  Wlio  may  Redeem. — Property  sold  subject  to  redemption,  or  any 
part  sold  separately,  may  be  redeemed  in  the  manner  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest:  1.  The  judgment-debtor,  or 
his  successor  in  interest,  in  the  whole  or  any  part  of  the  property;  2L  A 
creditor,  having  a  lien  by  judgment  or  moHgage  on  the  property  sold,  or  oa 
some  share  or  part  thereof,  subsequent  to  that  on  which  the  property  was 
sold.  The  persons  mentioned  in  the  second  subdivision  of  this  section  are, 
in  this  chapter,  termed  redemptioners:  CaL  Code  C.  P.,  sec.  701.  The  jndg- 
ment-debtor  may  redeem  from  an  execution  sale,  notwithstanding  he  hss 
conveyed  his  interest  to  another  in  the  property  sold:  Yoakvm.  v.  Botcer,  51 
CaL  540.  Statute  defined:  Ouy  v.  Middleton^  5  Id.  392;  SeaU  v.  MiUkeU,  5 
Id.  401;  Tuol  Bedemp,  Co.  v.  Sedgwick,  15  Id.  616;  McMillan  v,  Richards, 
9  Id.  365.  As  to  rights  of  redemption:  JRaun  v.  Jfeifnolds,  11  Id.  20;  Mtmi- 
gomery  v.  TuU,  11  Id.  317;  Frink  v.  Murphy,  21  Id.  108;  OrattanY.  IT^wom, 
23  Id.  16;  People  v.  Mayhew,  26  Id.  666;  Wlutney  v.  Higgins^  10  Id.  547; 
Gamble,  v.  Voll,  15  Id.  510;  Daubenspeck  v.  Plait,  22  Id.  330. 

JTo.  1046. 

Undertaking  of  Indemnity  to  Sherif, 

Know  all  Men  by  these  Presents: 

That  we,  J.  R.  as  principal,  and  L.  M.  and  N.  O.  as  sure- 
ties, are  held  and  firmly  bound  unto  B.  S.,  Sheriff  of  the 

County  of ,  in  the  sum  of dollars  gold 

coin  of  the  United  States  of  America,  to  be  paid  to  tlie 
said  Sheriff,  or  his  certain  attorney,  executors,  adminis- 
trators or  assigns,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of 1 

187.. 

Whereas,  under  and  by  virtue  of  a  writ  of  execotion, 

issued  out  of  the Court  of  the County  of , 

in  an  action  wherein  the  said  J.  B.  was  plaintiff,  and  C.  D- 
was  defendant,  against  said  defendant,  directed  and  deliv- 
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ered  to  said  B.  8.,  Sheriff  of  the County  of 

the  said  Sheriff  was  commanded  to  satisfy  the  judgment  in 
said  action,  with  interest,  out  of  the  personal  property  of 
such  defendant  within  his  County  not  exempt  from  execution, 
and  if  sufficient  personal  property  could  not  be  found,  then 

out  of  the  real  property  belonging  to on  the  day  when  the 

said  judgment  was  docketed,  or  at  any  time  subsequently, 
the  said  Sheriff  did  thereupon  levy  upon  and  take  into  his 
possession  the  following  described  goods  and  chattels: 

[Dbscrtption.] 

And  whereas,  upon  the  taking  of  the  said  goods  and  chat- 
tels by  yirtue  of  the  said  writ,  P.  Q.  claimed  the  said  goods 
and  chattels  as  his  property,  and  thereupon  a  jury  was  sum- 
moned by  the  said  Sheriff  to  try  such  claim,  which  said 
jury  have  by  their  finding  decided  in  favor  of  said  claimant. 
And  whereas,  the  said  plaintiff,  notwithstanding  such  find- 
ing, requires  of  said  Sheriff  that  he  shall  retain  said  prop- 
erty under  such  levy  and  in  his  custody. 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  L.  M.  and  N.  O.,  their  heirs>  executors  and 
administrators,  shall  well  and  truly  indemnify  and  save 
harmless  the  said  Sheriff,  his  heirs,  executors,  administra- 
tors and  assigns,  of  and  from  all  damages,  expenses,  costs 
and  charges,  and  against  all  loss  and  liability  which  he,  the 
said  Sheriff,  his  heirs,  executors,  administrators  or  assigns, 
shall  sustain  or  in  any  wise  be  put  to,  for  or  by  reason  of 
the  levy,  taking,  sale  or  retention  by  the  said  Sheriff,  in  his 
custody,  under  said  execution,  of  the  said  property  claimed 
as  aforesaid,  then  the  above  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

[SlONATUBES  Ain>  SSALS.] 

[Affidavit  of  Qualificatiov.] 

52.  Proceeding. — If  several  creditors  levy,  and  those  prior  fail  to  in- 
demnify the  sheriff,  he  should  relinquish  the  levy  of  such,  and  proceed  only 
for  the  benefit  of  those  who  indemnify  and  incur  the  responsibility:  Datndton 
V.  VaUoA,  8  Cal.  227.  An  agreement  to  indemnify  a  sheriff  for  seizing  prop- 
erty under  execution  is  valid,  if  the  parties  are  in  good  faith  seeking  to  en- 
force a  legal  right:  Stark  v.  Haney,  18  Cal.  622.  In  a  suit  against  the  sheriff 
for  not  levying  the  execution,  if  the  sheriff  prove  a  trial  by  jury  and  verdict 
for  claimant,  the  plaintiff  must  show  that  he  tendered  the  bond  of  indem- 
nity to  the  sheriff  required  by  law:  Strong  v.  Patterson,  6  CaL  156;  see  CaL 
Code  C.  P.,  sec.  689. 

53.  Verdict,  Effect  ol — ^A  sheriff  is  not  protected  in  the  sale  of  per- 
EsTKX,  Vol.  ni— 83 
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Bonal  property  by  the  verdict  of  a  jury  on  the  trial  of  the  right  of  property, 
under  the  provisions  of  section  two  hundred  and  eighteen  of  the  code:  CaL 
Code  C.  P. ,  sec.  689.  The  proceedings  before  a  sheriff,  in  such  a  trial,  are 
not  judicial:  Perkins  v.  Thornburgh,  10  Cal.  189;  Sheldon  v.  Loomis,  28  Id. 
122. 

JVb.  1047. 

Writ  qf  Posaessian, 
[Title.] 

The  People  of  the  State  of  California, 

To  the  Sheriflf  of  the  County  of ,  Greeting: 

Whereas,  on  the day  of ,  187. .  ,A.  B.,  plaintiff, 

recovered  a  judgment  in  the  said  District  Court  of  the 
Judicial  District  of  the  State  of ,  in  and  for  the 

County ,  against  CD.,  defendant,  for  the  pos- 
session of  certain  premises  in  said  judgment  and  decree 
and  hereinafter  more  particularly  described,  and  also  for 

the  sum  of dollars,  damages  for  the  detention  of  said 

premises,  besides  the  sum  of dollars,  costs  and  dis- 
bursements, as  appears  to  us  of  record. 

And  whereas,  the  judgment-roll  in  the  action  in  which 
said  judgment  was  entered  is  filed  in  the  Clerk's  office  of 
said  court,  in  the County  of ,  and  the  said  judg- 
ment was  docketed  in  said  Clerk's  office,  in  the  said 

County,  on  the  day  and  year  first  above  written. 

Now,  therefoje,  you,  the  said  Sheriff,  are  hereby  com- 
manded and  required  to  place  the  said  A.  B.  in  the  qaiek 
and  peaceable  possession  of  the  lands  and  premises  in  said 
judgment  and  decree  described,  as  follows,  to  wit: 

[Descbiption.] 

And  whereas,  the  sums  of dollars,  damages,  and 

dollars,  costs,  are  now  (at  the  date  of  this  writ) 

actually  due  on  said  judgment. 

Tou,  the  said  Sheriff,  are  hereby  further  required  to  make 
the  said  sums  due  on  the  said  judgment,  for  damages  and 
costs,  and  all  accruing  costs,  to  satisfy  the  said  judgment, 

out  of  the personal  property  of  said  debtor,  C.  D., 

or,  if  sufficient  personal  property  of  said  debtor  cannot  be 
found,  then  out  of  the  real  property  in  your  county  belong- 
ing to  him  on  the  day  whereon  said  judgment  was  docketed 

in  the  said County,  or  at  any  time  thereafter;  and 

make  return  of  this  writ  within days  after  your  receipt 

hereof,  with  what  you  have  done  indorsed  hereon. 


REDEMPTION  AFTER  SALE.  499 

Witness,  Hon ,  Judge  of  the Judicial  Dis- 
trict of  the  State  of ,  at  the  Court  House  in  the 

County  of ,  and  the  seal  of  said  Court,  this 

day  of ,  187. • 

[SkaIm]  [Siokatukb  of  Clbbk.] 

54.  Note. — Where  L.  and  P.  entered  into  possession  of  certain  lands,  un- 
der neither  of  the  parties  to  an  action  for  the  possession  of  the  same,  and  were 
not  parties  to  said  action,  they  cannot  be  dispossessed  under  a  writ  issued  on 
a  judgment  rendered  for  phiintiff  therein:  Rogers  v.  Pariah^  35  Cal.  127;  Mayo 
V.  Sprout,  45  Id.  99. 

Jfo.    1048. 

Order  for  Writ  qf  AsMtance. 
[Tttlk] 

On  reading  and  filing  the  affidavit  of  P.  Q.,  setting  forth 
that  he  was  the  purchaser  of  the  premises  described  in  the 
complaint  herein,  that  he  has  presented  to  the  defendant 
C.  D.  the  Sheriff's  deed  for  said  property,  and  demanded 
possession  thereof,  and  that  said  C.  D.  has  refused  to  de- 
liver to  him  possession  of  said  premises,  and  it  appearing 
that  due  notice  has  been  given  of  this  motion  to  Messrs. 

,  the  attorneys  of  said  defendant;  now,  on  motion  of 

. .         ,  on  behalf  of  said  P.  Q.,  it  is  ordered  that  a  writ  of 

assistance  issue  to  the  Sheriff  of County,  to  put  the 

said  P.  Q.  in  possession  of  the  said  premises,  and  him  in 
the  possession  thereof  from  time  to  time  to  maintain  and 
defend. 

jvo.  1049. 

Writ  qf  Assistance, 
[Title.] 

The  People  of  the  State  of  California, 

To  the  Sheriff  of  the County  of ,  greeting: 

Whereas,  by  a  certain  decree  or  judgment  of  our  District 

Court  of  the Judicial  District  of  the  State  of , 

in  and  for  the County  of ,  in  a  certain  action 

there  pending  between  A.  B.,  plaintiff,  and  C.  D.,  defend- 
ant, made  at  a  term  of  said  Court,  held  at ,  in  the 

County  of ,  on  the day  of ,  187 . , 

in  and  for  the County  of ,  before  the  Hon, 

,  Judge  of  the  said Judicial  District,  it  was, 

among  other  things  therein  contained,  adjudged  and  decreed 
by  the  said  Court,  that  the  purchaser  at  the  sale  therein 
described  should,  on  the  production  of  the  Sheriff's  deed 
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for  said  premises,  be  forthwith  put  in  possession  of  a  cer- 
tain piece  or  parcel  of  land  sitaate  in  the  said Gonntj 

of ,  State  of ,  and  therein  described,  as  follows, 

to  wit:  [describe  premises.] 

And  whereas,  time  for  redemption  has  expired,  and  the 
said  SherifiTs  deed  has  been  duly  executed  and  delivered  to 
C.  L.,  who  was  the  purchaser  at  said  sale,  yet  the  said  C.  L. 
has  not  been  let  into  nor  taken  possession  of  the  said  piece 
of  land,  or  of  any  part  thereof,  according  to  the  tenor  of  the 
said  decree :  And,  whereas,  the  said  piece  of  land  is  in  the 
tenure  and  occupation  of  B.  D. :  And,  whereas,  by  an  order 

of  said  District  Court  of  the Judicial  District^  made 

in  the  said  action  on  the  . . day  of ,  187  ,  it  was 

ordered  that  our  writ  of  assistance 'should  issue  to  yon,  the 
said  Sheriff,  to  put  the  said  0.  L.  in  possession  of  the  said 
piece  or  parcel  of  land,  and  him  in  possession  thereof  from 
time  to  time  to  maintain  and  defend : 

Therefore,  we  command  you,  that  immediately  after  re- 
ceiving this  writ,  you  go  to  and  enter  upon  the  said  piece 
or  parcel  of  land,  and  that  you  eject  and  remove  therefrom 
all  and  every  person  or  persons  holding  or  detaining  the 
same,  or  any  part  thereof,  against  the  said  C.  L.,  and  that 
you  put  and  place  the  said  0.  L.,  or  his  assigns,  in  the  full, 
peaceable,  and.  quiet  possession  of  the  said  piece  or  parcel 
of  land,  without  delay,  and  him,  the  said  C.  L.,  in  snch 
possession  thereof,  from  time  to  time,  maintain,  keep,  and 
defend,  or  cause  to  be  kept,  maintained,  and  defended,  aC' 
cording  to  the  tenor  and  true  intent  of  the  said  decree  and 
order  of  the  said  Court. 

Witness,   Hon ,  Judge  of  the  Judicial 

District,  at  ,  in  the County  of ,  and  the 

seal  of  said  District  Court,  this day  of ,187.. 

B.  S.,  Clerk. 
[Seal.]  By  N.  O.,  Deputy  Clerk. 


55.  Against  whom  Issued. .  .A  writ  of  assistance  can  only  iasae 
the  defendants  in  the  suit,  and  parties  holding  under  them  who  are  bouiMi  hj 
the  decree:  Burton  v.  Lies,  21  Cal.  87.  Consult,  on  this  subject,  Mariam^. 
Backerby,  24  Id.  561;  Sampson  v.  Ohleyer,  22  Id.  200;  Skmner  ▼.  Beattg,  16 
Id.  156;  S.  B.  L,  A,  v.  Christy,  41  Id.  501.  Prima  fade,  all  who  come  into 
possession  of  the  land  pending  the  action  to  recover  possession  must  go  oa^ 
under  the  writ  of  possession,  if  the  plaintiff  recovers,  for  the  presumption  ti 
that  they  came  in  under  the  defendant:  Wttherbtt  v.  Dunn,  36  Id.  147; 
Leese  v.  Clarh^  29  Id.  664.    If  the  defendant,  pending  an  action  against  bin 
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to  recover  possession  of  land,  colludes  with  another  person  to  obtain  judg- 
ment against  him  for  possession,  and  to  be  placed  in  possession  by  a  writ  of 
restitution,  such  other  person  must  go  out  under  a  writ  of  possession  against 
the  defendant  He  will  not  be  protected  by  his  judgment,  if  it  was  coUu- 
aively  obtained:  }Vetherbfe  ▼.  Dunn,  36  Cal.  147.  If  the  court,  in  an  action 
to  foreclose  a  mortgage,  does  not  acquire  jurisdiction  of  the  person  owning 
the  land  at  the  time  of  the  foreclosure,  a  writ  of  assistance  against  the  owner 
or  his  grantees  will  be  refused:  Steinbach  v.  Leese,  27  Id.  297. 

56.  Object  of  Writ. — A  writ  of  assistance  is  the  appropriate  remedy  to 
place  the  purchaser  of  mortgaged  premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  sheriff's  deed:  Montgomery  y,  TvU,  11 
Id.  190;  ReynoUU  ▼.  Harris,  14  Id.  677.  On  a  motion  for  a  writ  of  assistance, 
questions  of  equitable  cognizance  between  the  parties  in  possession  of  the 
land  who  were  not  parties  to  the  foreclosure  suit,  and  the  plaintiff,  as  to  their 
respective  rights,  cannot  be  litigated:  Henderson  v.  JileTticker,  45  CaL  641. 
In  executing  the  writ,*it  is  the  duty  of  the  sheriff  to  place  the  purchaser  of 
an  estate  in  common,  in  possession  of  every  part  of  the  land  jointly  with  the 
other  tenants  in  common.  But  he  cannot  remove  any  tenant  in  common  who 
holds  title  from  an  independent  source:  Tevis  v.  Hicks,  38  Id.  234. 

57.  Power  of  Judge  to  Grant. —Prior  to  the  passage  of  the  act  of 
May  18,  1861,  judges  of  courts  had  no  power  to  issue  writs  of  assistance  to 
place  the  purchaser  of  property  sold  under  a  decree  of  foreclosure  in  pos- 
session of  the  same:  Chapman  v.  Thomburg,  23  Cal.  48;  see,  also,  People  v. 
I>oe,  31  Id.  220. 

58.  ProoeedingB  Requisite — All  that  is  requisite  to  obtain  a  writ  of 
assistance,  as  against  the  parties  and  those  claiming,  with  notice,  under 
them,  after  the  commencement  of  the  action,  is  to  furnish  to  the  court  proper 
evidence  of  a  presentation  of  the  deed  to  them,  and  a  demand  of  the  posses- 
sion,  and  their  refusal  to  surrender  it:  Montgomery  v.  Middlemiss,  21  Id. 
103.  Under  our  system,  the  order  to  deliver  possession  should  be  first  made, 
unless  a  direction  to  that  effect  is  contained  in  the  decree;  and  if,  upon  its 
service,  that  is  disregarded,  the  court  can  at  once  direct  the  writ  to  issue. 
If  delivery  of  possession  to  the  purchaser  is  directed  by  the  decree,  no  pre- 
liminary order  will  be  requisite;  but  upon  proof  of  disobedience  to  the  decree, 
the  party  will  be  entitled,  as  a  matter  of  course,  to  the  writ,  as  against  the 
defendant  in  the  suit:  Montgomery  v.  Tutt,  11  Id.  190;  Reynolds  v.  Harris, 
14  Id.  677. 

59.  Setting  Aside  Writ. — If  a  writ  of  assistance  be  improperly  issued  or 
executed,  the  court  granting  it  can,  on  summary  motion,  set  aside  the  ^Tit  or 
the  service,  and  restore  the  possession:  Skinner  v.  Beaity,  16  CaL  156;  City  of 
San  Jost  V.  FiiUon^  45  Id.  316. 

60.  "Who  Entitled Prima  facie,  plaintiff  in  a  foreclosure  suit  is  entitled, 

after  sale  of  the  premises  and  sheriff^s  deed  to  him,  to  a  writ  of  assistance,  as 
against  the  mortgagor  and  those  entering  under  him  subsequent  to  the  de- 
cree, if  they  refuse  to  surrender  possession:  Skinner  v.  Beatty,  16  Cal.  166. 
So,  the  purchaser  under  a  decree  of  foreclosure  is  entitled  to  a  writ  of  assist- 
ance: Montgomery  v.  Middlemiss,  21  Cal.  103.  The  writ  should  not  issue  in 
favor  of  a  purchaser  from  the  sheriff^s  grantee  on  a  tax  sale,  it  can  only  issue 
in  favor  of  the  grantee  of  the  sheriff:  People  v.  Grant,  45  Cal.  97;  City  qf  San 
Jos6  V.  Fulton,  Id.  316.  Where  the  sheriff's  grantee  holds  as  trustee  for  an- 
other party  the  writ  should  not  issue  in  case  of  controversey:  Id. 
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CHAPTEB  I. 

AGAINST  JOINT  DEBTORS. 

1.  Parties  who  were  not  originally  served  with  the  sam- 
moDS,  and  did  not  appear  in  the  action,  may  be  summoned 
after  judgment,  to  show  cause  why  they  should  not  be  bound 
in  the  same  manner  as  though  originally  served:  Cal.  Code 
0.  P.,  sec.  989.  The  summons  in  such  cases  must  describe 
the  judgment,  and  require  the  person  summoned  to  show 
cause  why  he  should  not  be  bound  by  it,  and  must  be  served 
in  the  same  manner,  and  returnable  within  the  same  time 
as  the  original  summons:  Id.,  sec.  990.  It  is  not  necessair 
to  file  a  new  complaint:  Id.  The  summons  must  be  ao- 
companied  by  an  a£Sdavit  that  the  judgment,  or  some  pari 
thereof,  remains  unsatisfied,  specifying  the  amount  dae: 
Id.,  sec.  991.  A  part  payment  of  a  demand  by  one  of  two 
debtors  will  not  discharge  such  debtor,  making  the  payment 
from  the  payment  of  the  balance.  His  obligation  is  to  pay 
the  whole :  QriffUh  v.  Grogan,  12  Oal.  317.  The  defendant 
may  answer  denying  the  judgment,  or  setting  up  any  defense 
which  may  have  arisen  subsequently,  or  he  may  deny  hia 
liability  upon  the  original  obligation,  except  a  discharge  bj 
the  statute  of  limitations:  Cal.  Code  C.  P.,  sec  992.  For 
the  pleadings,  see  post,  note  5,  el  seq. 

2.  In  Illinois,  the  remedy  is  by  scire  facias,  under  the 
common  law.  For  proceedings  in  such  cases,  consult  Pater- 
baugh's  Common  Law  Pleading  and  Practice,  685;  1  Scam. 
231;  20  111.  509.  That  a  scire  facias  is  not  an  original  ac- 
tion, consult  3  Scam.  499,  547.  And  &  scire  facias  maybe 
issued  after  it  is  found  that  the  judgment  cannot  be  collected 
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of  the  one  against  whom  it  was  rendered:  26  111.  66.  As  to 
the  mode  of  proceedings  against  joint  debtors  in  the  state 
of  New  York,  see  N.  T.  Code  of  Procedure,  sec.  136. 
Where  judgment  has  been  entered  under  section  136,  see 
Foster  v.  Wood,  1  Abb.  Pr.  (N.  S.)  150.  Against  debtor  not 
served,  see  N.  T.  Code,  sec.  375  to  381,  which  corresponds 
with  the  remedy  in  this  state:  See  Dean  v.  Eldridge,  29 
How.  Pr.  218.  That  a  judgment  against  joint  debtors  may 
be  enforced  by  supplementary  proceedings,  see  5  Paige,  505; 
7  Id.  448;  Emery  v.  Emeiy,  9  How.  Pr.  130;  Jones  v.  Law^ 
lin,  1  Sandf.  722. 

3.  Where,  in  an  action  against  two  defendants  as  joint 
debtors,  the  summons  is  served  on  one  only,  and  no  appear- 
ance is  entered  for  the  other,  the  jadgment  should  be  en- 
tered against  both  defendants,  but  directing  the  amount  to 
be  made  of  the  joint  property  of  both,  and  the  individual 
property  of  the  person  served :  Northern  Bank  of  Kentucky 
V.  Wrigfd,  5  Robt.  604;  see  lay  v.  Hatdey,  39  Cal.  96. 
That  where  the  same  judgment  has  passed  in  one  action 
against  two  or  more  parties,  they  are,  in  respect  to  such 
judgment,  joint  debtors:  Barnes  v.  Smith,  16  Abb.  Pr.  420. 

4.  The  remedy  is  not  cumulative,  but  is  substituted  for 
the  former  practice,  allowing  a  new  action :  Lane  v.  Salter, 
4  Kobt.  239.  It  does  not  alter  any  fundamental  principle  of 
law  as  to  the  joint  liability  of  contractors,  but  is  merely  in- 
tended to  alter  the  common  law  in  a  point  of  practice:  NUes 
Y.  Battershall,  2  Kobt.  146.  The  summons  cannot  be  issued 
on  a  judgment  of  the  Marine  or  District  Court  (in  New 
York),  although  it  has  been  docketed  in  the  County  Clerk's 
office:  Ticknor  v.  Kennedy,  4  Abb.  Pr.  (N.  S.)  417. 

JVb.  1050. 

Affidavit  Against  Joint  Debtor  not  Served, 
[Title  op  Court.] 


A.  B..  Plaintiff, 
against 
C.  D.  andR  F.,  Defendants. 


[Venue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  plaintiff  above- 
named;  that  on  the day  of ,  187 . . ,  he  recovered  a 

judgment  in  the  District  Court  of  the Judicial  Dis- 
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trict  of  the  State  of  California,  in  and  for  the  County  of 

,  against  the  said  defendants,  C.  D.  and  E.  F.^  for  the 

sum  of dollars  damages,  and dollars  costs 

of  suit;  which  judgment  was  duly  given  and  made  by 
said  Court,  and  entered  and  docketed  by  the  Clerk  thereof, 
to  be  enforced  against  the  joint  property  of  the  said 
C.  D.  and  E.  F.,  and  the  separate  property  of  the  said 

E.  F. ;  that  afterwards,  on  the day  of ,  187. . ,  an 

execution  was  issued  thereon  and  delivered  to  the  Sheri£F  of 

said  County  of ,  and  upon  which  there  was  made  the 

sum  of dollars  [or,  that  nothing  was  made  thereon,  as 

the  case  may  be],  over  and  above  the  costs  and  fees  of  the 
said  Sheriff  upon  said  execution;  that  the  said  judgment  re- 
mains in  full  force,  and  not  vacated,  annulled  or  reversed, 

and  there  is  now  due  and  unpaid  thereon  the  sum  of 

dollars,  and  interest  on  said  sum  from  the day  of , 

187. .,  at  the  rate  of per  cent,  per  annum;  that  in  said 

action,  in  which  said  judgment  was  obtained  as  aforesaid, 
service  of  the  summons  was  made  upon  the  said  E.  F.,  bat 
not  upon  the  said  C.  D.,  and  he  makes  this  affidavit  in  a 
proceeding  against  the  said  C.  D.  under  the  statute  in  snch 
case  made  and  provided,  to  require  him  to  show  cause  why 
he  should  not  be  bound  by  the  said  judgment. 

[JUSAT.]  [SlONATCBl.] 

JVb.  1051. 

Summons  Against  Joint  Debtor  to  Show  Cause,  etc 
[Tttlb.] 

The  People  of  the  State  of  California  send  Greeting: 
To  C.  D.,  Defendant. 
You  are  hereby  summoned  and  required  to  show  cause 
within  ten  days  (exclusive  of  the  day  of  service),  after  the 
service  of  this  summons  upon  you,  if  served  within  this 
couniy,  or,  if  served  out  of  this  county  but  in  this  district, 
within  twenty  days,  otherwise  within  forty  days,  why  you 
should  not  be  bound  by  a  certain  judgment  duly  given  and 
made  by  the  said  District  Court  of  the Judicial  Dis- 
trict of  the  State  of  California,  in  and  for  the  said  Countj 

of  ,  on  the day  of ,  187 . . ,  in  favor  of  IL  B., 

and  against  you  and  one  E.  F.,  for  the  sum  of doUars 

damages,  and dollars  costs  of  suit,  in  the  same  man- 
ner as  if  you  had  been  originally  summoned  therein,  and 
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upon  which  said  judgment  it  is  alleged  there  remains  due 

and  unpaid  the  sum  of doHars,  and  interest  on  said 

sum  from  the day  of ,  187. .,  at  the  rate  of per 

centum  per  annum,  as  more  fully  appears  by  the  affidavit  of 
the  said  plaintiff,  A.  B.,  hereto  attached^  and  to  which  ref- 
erence is  here  made. 

And  you  are  hereby  notified  that  if  you  fail  to  appearand 
show  cause  as  above  required,  within  the  time  above  stated, 
the  said  plaintiff  will  apply  to  the  said  Court  for  an  order 
and  judgment  that  you  be  bound  thereby  in  all  respects  as 
though  you  had  been  originally  summoned  in  said  action,  to 

the  extent  of  the  said  sum  of dollars,  and  interest  as 

aforesaid,  and  the  cost  of  this  proceeding,  and  that  execu- 
tion issue  against  you  accordingly. 

[Attestation,  date,  and  signature  as  in  No.  798.] 

5.  Ans'wer. — The  party  summoned  may  answer  the  complaint  as  he  might 
have  done  had  he  been  originally  served,  or  he  may  deny  the  judgment,  or 
may  set  up  any  defense  that  may  have  arisen  subsequently  to  the  judgment. 
The  action  is  really  an  action  on  the  original  joint  contract,  and  matters  of 
defense  with  respect  to  the  judgment  are  merely  incidental  to  the  action:  Ta}f 
▼.  Hawley,  39  CaL  98. 

6.  Answer  to  Contain. — The  party  summoned  may  deny  the  judgment, 
or  set  up  any  defense  which  may  have  arisen  subsequently;  or  he  may  deny 
his  liability  on  the  obligation  upon  which  the  judgment  was  recovered,  except 
a  discharge  from  such  liability  by  the  statute  of  limitations:  Cal.  Code  C.  P., 
sec.  992;  Berlin  y.  Hall,  48  Barb.  422. 

7.  lasnes  and  Verdict. — The  issues  formed  may  be  tried  as  in  other  cases; 
but  when  the  defendant  denies,  in  his  answer,  any  liability  upon  the  obliga- 
tion upon  which  the  judgment  was  rendered,  if  a  verdict  be  found  against 
him,  it  shall  be  for  the  amount  remaining  unsatisfied  on  such  original  judg- 
ment, with  interest  thereon:  CaL  Code  C.  P.,  sec.  994. 

8.  Pleadings.— If  the  defendant  in  his  answer  deny  the  judgment,  or  set 
up  any  defense  which  may  have  arisen  subsequently,  the  summons,  with  the 
affidavit  annexed,  and  the  answer,  shall  constitute  the  written  allegations  in 
the  case;  if  he  deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  a  copy  of  the  original  complaint  and  judgment,  the  summons, 
with  the  affidavit  annexed,  and  the  answer,  shall  constitute  such  written  alle- 
gations: Cal.  Code  C.  P.,  sec.  993. 

9.  Release — Prior  to  the  code  the  release  of  one  joint  debtor  was  a  re- 
lease as  to  ail,  but  it  was  required  to  be  a  technical  release  under  seal:  See 
Armstrong  v.  Hayward,  6  CaL  185;  Rowky  v.  Stoddard^  7  Johns.  210;  Cheat-' 
ham  V.  Ward,  1  Bos.  &  Pul.  633;  Nicholson  v.  Bevill,  1  Ad.  &  EL  683;  Ameri- 
can Bank  v.  DooUUle,  14  Pick.  126;  Tuckerman  v.  Newhall,  17  Mass.  683; 
Goodman  v.  Smith,  18  Pick.  415;  cited  in  Prince  v.  Lynch,  38  CaL  528.  It  is 
now  provided,  however,  that  **a  release  of  one  of  two  or  more  joint  debtors 
does  not  extinguish  the  obligations  of  any  of  the  others,  unless  they  are  mere 
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guarantors;  nor  does  it  affect  their  right  to  contribution  from  him:"  CaL  Civ. 
Code,  sec.  1543.  One  of  two  joint  debtors,  who  has  been  released  under  the 
insolvent  act,  is  liable  to  contribution  to  his  co-debtor  for  money  paid  to  sat- 
isfy the  joint  obligation  after  the  discharge:  9  Wend.  312;  1  Johns.  C«8.  74; 
Ellsworth  v.  Caldvoell,  18  Abb.  Pr.  20. 


CHAPTER  n. 

PROCEEDINGS  SUPPLEMENT  AiRY  TO  EXECUTION. 

1.  There  are  three  classes  of  cases  provided  for  in  which 
proceedings  supplementary  to  the  execution  may  be  had: 
1.  Where  an  execution  against  property  of  a  judgment- 
debtor  is  returned  unsatisfied  in  whole  or  in  part,  the  judg- 
ment-creditor at  any  time  after  the  return  is  entitled  to  an 
order  requiring  the  judgment-debtor  to  appear  before  such 
judge  or  a  referee  to  answer  concerning  his  property,  bat 
cannot  be  required  to  attend  out  of  the  county  where  he  re- 
sides: Cal.  Code  C.  P.,  sec.  714.  This  proceeding  is  based 
on  the  return  of  the  execution,  and  no  proof  of  property 
seems  necessary. 

2.  After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  the  party  or  otherwise,  to  the 
satisfation  of  the  court  or  judge,  or  county  judge,  that  any 
judgment-debtor  has  property  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  judgment,  the  judg- 
ment-debtor may  in  like  manner  be  required  to  appear  and 
answer:  Gal.  Code  C.  P.,  sec.  715.  This  proceeding  is 
based  on  the  proof  of  the  existence  of  property,  and  no  re- 
turn of  execution  is  necessary,  but  only  that  one  shall  have 
been  issued  against  property;  and  it  would  seem  that  this 
proceeding  was  intended  to  be  in  aid  of  an  existing  execn- 
tion.  In  New  York  both  the  cases  are  provided  for  by  K. 
T.  Code,  sec.  292. 

3.  After  the  issuing  or  return  of  an  execution  against 
property,  upon  proof  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  judge  that  any  person  or  corporation  hss 
property  of  such  judgment-debtor,  or  is  indebted  to  him  in 
an  amount  exceeding  fifty  dollars,  the  judge  may,  by  an 
order,  require  such  person  or  corporation,  or  any  officer  or 
member  thereof,  to  appear  before  him  or  a  referee  appointed 


BUPPLEMENTABY  TO  EXECUTION.  607 

by  him  and  answer  concerning  the  same:  Cal.  Code  C.  P., 
sec.  717.  In  New  York  the  amount  of  indebtedness  shown 
need  not  exceed  ten  dollars:  N.  T.  Code,  sec.  294.  After 
the  issuing  and  before  the  return  of  an  execution  against 
property,  any  person  indebted  to  the  judgment-debtor  may 
pay  the  sheriff  the  amount  of  his  debt  or  enough  to  satisfy 
the  execution:  Cal.  Code  C.  P.,  sec.  716. 

4.  Proceedings  supplementary  to  execution,  as  provided 
in  the  California  practice  act,  are  proceedings  which  are  a 
substitute  for  a  creditor's  action  in  the  old  practice :  Adams 
V.  Hackett,  7  Cal.  187;  McGvMough  v.  Clark,  41  Id.  298. 
And  are  regulated  by  statute,  and  are  equally  applicable  to 
justices'  courts:  Cal.  Code  C.  P.,  sec.  905.  As  to  how  far 
these  proceedings  are  deemed  a  new  action,  compare  Davis 
V.  Tamer,  4  How.  Pr.  190;  Orr'a  case,  2  Abb.  Pr.  457; 
Ih'easer  v.  Van  Pdt,  15  How.  Pr.  19. 

5.  It  is  not  necessary  to  join  in  the  proceedings  the  de- 
fendant not  served  in  the  action :  Emety  v.  Emery,  9  How. 
Pr.  130.  They  cannot,  however,  be  had  against  corpora- 
tions as  judgment-debtors  in  the  action :  Hinds  v.  Canan- 
daigua  and  Niagara  Falls  B.  R,  Co,,  10  Id.  487;  Sherwood 
V.  Bufah  and  Neiv  York  City  B.  B.  Co.,  12  Id.  136.  At 
least  they  are  not  applicable  to  insolvent  corporations: 
Hammond  v.  Hudson  Biver  Iron  and  Machine  Co,,  11  Id.  29. 
But  where  the  proceedings  are  against  third  parties  who  are 
indebted  to  the  judgment-debtor,  a  corporation  or  any  offi- 
cer or  member  thereof  may  be  required  to  appear  and 
answer  concerning  such  indebtedness:  Cal.  Code  C.  P.,  sec. 
717;  N.  T.  Code,  sec.  294.  A  foreign  consul  cannot  be  re- 
quired to  submit  to  an  examination :  d^iffin  v.  Dominguez,  2 
Duer,  656. 

6.  Before  supplementary  proceedings  can  be  instituted  on 
the  return  of  an  execution,  the  creditor's  remedy  by  execu- 
tion must  be  really  exhausted:  Bodney  v.  Gnffiths,  6  Abb. 
Pr.  211;  Spencer  y.  Cuyler,  17  How.  Pr.  157;  Nagley.  James, 
7  Abb.  Pr.  234.  A  levy  of  a  second  execution,  if  not  sure 
to  satisfy  the  debt,  is  no  objection  to  supplementary  pro- 
ceedings under  the  first  execution:  Sailer  v.  Lawson,  4 
Sandf.  718;  Felletman's  case,  2  Abb.  Pr.  155;  11  How.  Pr. 
628. 
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JVo.  1052. 

Affidavit  and   Order  for  Examination  of  Judgment- Debtcfr,  or  of  Bailee  or 

Debtor  of  Judgment- Debtor. 
[Title.] 

[Vbnuk.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 
I.  I  am  the  plaintiff  in  the  above-entitled  action, 
n.  On  or  about  the day  of ,  187.,  I  recov- 
ered a  judgment  in  said  action  in  the  District  Court  of  the 

Judicial  District  of  the  State  of ,   in  and  for 

the  County  of ,  against  C.  D.,  the  defendant  in  said 

action,  for  dollars,  or  thereabouts,  for  damages  and 

costs,  which  judgment  was  duly  entered  and  docketed  in 

the  office  of  the  Clerk  of  said  Court,   in  the  said 

County  of ;  that  an  execution  against  the  properly  of 

the  said  defendant  was  duly  issued  thereon,  and  delivered 
to  the  Sheriff  of  said County  of 

III.  That,  as  I  am  informed  and  verily  believe  the  said 
0.  D.  has  property  which  he  unjustly  refuses  to  apply 
toward  the  satisfaction  of  said  judgment  to  wit:  [designate 
property.] 

IV.  That,  as  I  am  informed  and  verily  believe,  E.  F.  has 
property  belonging  to  said  judgment-debtor,  [or  is  in- 
debted to  the  said  judgment-debtor]  in  an  amount  exceeding 
fifty  dollars,  to  wit,  in  the  sum  of dollars. 

[Jurat.  ]  [Siokatu&i.  ] 

7.  AfiBdavit. — The  affidavit  most  show,  as  a  jurisdictional  fact,  that  the 
execution  was  against  the  property:  People  y.  ffurUmrt,  5  How.  Pr.  446.  It 
need  not  state  that  the  defendant  has  property.  If  the  affidavit  shows  thst 
the  creditor  is  assignee  of  the  judgment,  it  sufficiently  shows  his  right  to 
proceed:  Hough  v.  KohUn,  1  Code  R.  (N.  S.)  232;  Orr's  case,  2  Abh.  Pr.  457; 
Ross  V.  Clussman,  3  Sandf.  676.  Or  it  may  be  in  the  name  of  the  nominal 
phiintiff,  for  it  is  not  a  new  suit:  Id.  On  application  for  an  order  to  examine 
a  third  party,  an  affidavit,  following  the  alternative  words  of  the  statote, 
"has  property,  eta,  or  is  indebted,"  is  not  sufficient:  Lee  v.  Beirbergert  1 
Code  R.  38. 

Jfo.  1053. 

Order  for  Appearance  qf  Debtor. 
[Tn-LB.] 

On  reading  the  foregoing  affidavit,  and  it  satisfactorilj 
appearing  to  me  therefrom,  that  an  execution  was  duly  is- 
sued against  the  property  of  C.  D.,  the  defendant  in  tbe 
above-entitled  action  upon  the  judgment  recovered  tbereiii} 
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and  that  said  C.  D.  has  property,  which  he  unjustly  refuses 
to  apply  towards  the  satisfaction  of  the  judgment  in  said 
action,  and  that  it  is  a  proper  case  for  this  order,  and  on  ap- 
plication of  the  plaintiff's  attorney,  I,  the  undersigned, 
Judge  of  the  said  District  Court  of  the Judicial  Dis- 
trict of  the  State  of ,  do  hereby  order  and  require  the 

said  defendant,  0.  D.,  personally  to  be  and  appear  before 
G.  H.,  the  referee  by  me  hereby  appointed  for  that  pur- 
pose, at  his  office^  in ,  in  the  County  of ,  on  the 

day  of ,  187 . ,  at o'clock  in  the noon 

of  that  day,  to  answer  concerning  his  property;  and  that  a 
copy  of  said  affidavit  and  of  this  order  be  previously  served 

upon  said  defendant,  C.  D. 

[Date.]  [SiaNATusi.] 


% 


8.  Order. — It  is  sufficient  to  confer  jurisdiction  on  a  return  of  execution 
unsatisfied,  if  it  appear  in  respect  to  defendant's  residence  that  the  execution 
was  issued  to  the  sheriff  of  the  county  where  he  then  resided  and  had  a  place 
of  business,  and  the  order  must  be  made  returnable  "within  the  county  to 
which  the  execution  was  issued:"  Bingham  y.  DisbrotOf  14  Abb.  Pr.  251'; 
Jesupv.  Jones,  32  How.  Pr.  191;  but  see  Cal.  Code  0.  P.,  sec.  714.  As  to 
the  practice  in  New  York,  in  procuring  an  order  for  the  examination  of  third 
persons,  see  17  Abb.  Pr.  1;  15  Id.  373;  Gibaon  v.  Haggerty,  37  N.  Y.  655; 
Lynch  Y.  Johnson,  46  Barb.  56.  The  issuing  and  service  of  an  order  creates 
no  lien  as  against  other  creditors  who  in  the  meantime  discover  other  prop- 
erty subject  to  execution  and  levy  upon  the  same:  Becker  v.  Torrance,  31  N. 
Y.  631;  consult  Voorhees  v.  Seymour,  26  Barb.  569.  Where  a  judgment- 
debtor  is  examined  on  supplementary  proceedings,  the  order  made  is  binding 
and  estops  the  parties  from  again  litigating  the  same  matter  in  another  action. 
If  property  be  ordered  to  be  delivered  to  the  sheriff  for  sale  under  the  exe- 
cution, no  action  can  be  maintained  against  the  sheriff  for  so  selling  it:  Mc" 
Cullough  T.  Clark,  41  Cal.  298. 

9.  Order  Forbidding  Debtor  to  Traxuifer. — The  judge  who  makes  an 
appointment  of  a  receiver  may  make  an  order  forbidding  the  debtor  to  trans- 
fer any  debts  or  make  other  disposition  of  them  until  an  opportunity  be  given 
the  receiver  to  sue:  Ball  v.  Ooodenough,  37  How.  Pr.  479.  And  on  violation 
of  the  order  he  is  liable  to  punishment,  as  for  a  contempt:  People  ex  rel, 
Noel  V.  Kingeland,  3  Keyes,  325;  5  Abb.  Pr.  (N.  S.)  90. 

10.  Order  for  Pajrment. — An  order  requiring  the  application  of  property 
to  the  payment  of  a  judgment  may  be  in  the  alternative,  that  the  defendant 
pay  over,  or  that  an  attachment  issue:  Grouse  v,  Wheeler,  33  How.  Pr.  337. 
Under  the  California  practice,  an  appeal  may  be  taken  from  an  order  made 
by  a  court  or  referee  on  proceedings  supplementary  to  execution:  McGulUmgh 
V.  Glarh,  41  Cal.  298.  So,  also,  in  Nevada:  Hagerman  v.  Tong  Lee,  12  Nev. 
331.  But  it  seems  that  in  New  York  such  orders  are  discretionary,  and  an 
order  denying  an  application  for  them  is  not  appealable:  Joyce  v.  Holbrooh, 
7  Abb.  Pr.  338. 
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jvb.  1054. 

Order  for  Appearance  of  Bailee  or  Debtor  of  JudgmetU-Debior, 
[Title.] 

On  reading  the  foregoing  affidavit,  and  it  satisfaotorilj 
appearing  to  me  therefrom  that  A.  B.  has  property  of  the 
judgment-debtor  therein  mentioned,  and  is  indebted  to  him 
in  an  amount  exceeding  fif fcj  dollars,  to  wit,  in  the  sum  of 

dollars,  and  that  it  is  a  proper  case  for  this  order, 

and  on  application  of  the  plaintiff's  attorney,  I,  the  under- 
signed, Judge  of  the  said  District  Court  of  the Judi- 
cial District  of  the  State  of do  hereby  order  and  re- 
quire the  said  A.  B.  personally  to  be  and  appear  before  E. 
F.,  the  referee  by  me  hereby  appointed  for  that  purpose,  at 

his  office  in ,  in  the  county  of  ,  on  the 

day  of ,  187. .,  at o'clock  in  the noon  of  that 

day,  to  answer  concerning  any  property  of  the  said  judgment- 
debtor  in  his  possession,  and  concerning  any  debts  due  by 
him  to  the  said  judgment-debtor;  and  that  a  copy  of  said 
affidavit  and  of  this  order  be  previously  served  upon  said 
defendant,  and  upon  said  A.  B. 

[Date.  ]  [Signature.  ] 

11.  Contempt. — If  any  person,  party,  or  witness  disobey  an  order  of  the 
referee,  properly  made,  in  proceedings  before  him  under  this  chapter,  he  may 
be  punished  by  the  court  or  judge  for  a  contempt:  CaL  Code.  C.  P.,  sec  721. 
And  it  is  contempt  to  refuse  on  the  ground  that  he  is  a  witness  attending  on 
another  court:  Page  v.  HandaU,  6  CaL  32.  The  court  wiU  not  punish  s 
debtor  for  contempt  in  disregarding  the  order  requiring  an  examination  be- 
fore a  referee  in  supplementary  proceedings,  where  the  same  plaintiff  had 
obtained  a  previous  order  against  him  on  the  same  judgment,  which  was  ont- 
standing  and  not  disposed  of:  Brochway  y.  Brien,  37  How.  Pr.  270.  As  to 
the  proper  method  of  obtaining  the  attendance  of  a  witness  upon  a  hearing  ia 
supplementary  proceedings,  consult  Brunnett  v.  Dutcher,  3  Abb.  Pr.  (N.  S.) 
152.  If  the  judge  finds  the  defendant  able  to  pay  the  judgment,  and  orders 
him  to  do  so  within  a  time  specified,  and  also  to  pay  the  costs  stated,  the 
defendant)  if  he  fails  to  comply,  may  be  proceeded  against  as  for  a  contempt: 
Brush  V.  Lee,  6  Abb.  Pr.  (N.  S.)  50.  For  any  disobedience  to  the  order  of  the 
judge  out  of  court,  the  court  may  punish  by  order  to  show  cause  or  attaeh- 
ment:  Wickea  v.  Dresser,  4  Abb.  Pr.  93;  compare  Wicker  v.  Dresser,  14  How. 
Pr.  465;  see  "  Contempts,"  post,  Chapter  V. 

12.  Examination  of  Third  Feraons Sections  241,  242,  and  243  of  the 

California  practice  act  (CaL  Code.  C.  P.,  sees.  717-719),  relating  to  proceed- 
ings supplementary  to  execution,  do  not  authorize  the  court  to  make  an  order 
for  the  application  of  property  of  the  judgment-debtor  in  the  hands  of  a  third 
party  to  the  satisfaction  of  a  judgment,  upon  the  mere  affidavit  of  the  plaint- 
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iff,  without  first  examining  the  party  alleged  to  have  the  property  in  his  pos- 
session, as  to  the  truth  of  the  allegation.  The  order  to  apply  the  property  to 
the  satisfaction  of  the  judgment  must  be  based  upon  the  answer  of  the  per- 
son alleged  to  have  it  in  his  possession,  and  such  other  testimony  as  may  be 
adduced  at  the  hearing,  in  connection  with  his  answer.  The  affidavit  of  the 
plaintiff  merely  serves  as  the  basis  of  a  proceeding  to  acquire  jurisdiction  of  a 
party  who  was  before  a  stranger  to  the  action:  HcUhatoay  v.  Brady,  26  Cal. 
586.  Where  it  is  evident  that  a  garnishee,  on  examination  under  an  order 
supplementary  to  execution,  acts  in  bad  faith  in  denying  his  indebtedness  or 
asserting  his  claim,  the  referee  may  treat  it  as  fraudulent  and  disregard  it: 
Parker  v.  Page,  38  Cal.  622;  but  set  Hagerman  v.  T<mg  Lee,  12  Nev.  331. 

13.  Liability  of  Third  Parties. —Where  the  defendant  in  an  action, 
whose  property  has  been  attached  by  the  sheriff,  deposited  with  the  sheriff  a 
sum  of  money  in  gold  coin,  in  lieu  of  an  undertaking  to  procure  a  release  of 
the  property,  and  the  property  was  thereupon  released,  and  afterwards,  by 
agreement  between  the  parties  to  the  action,  the  money  was  taken  from  the 
sheriff  and  loaned  out  pending  the  litigation,  and  a  note  drawing  interest  taken 
therefor,  payable  to  plaintiff's  attorney:  Held,  that  after  plaintiff  recovered 
judgment,  the  persons  who  borrowed  the  money  did  not  hold  in  the  character 
of  bailees  of  the  sheriff,  but  that  they  were  mere  debtors,  and  the  money  in  their 
hands  a  mere  debt,  to  be  treated  as  such  on  proceedings  supplementary  to 
execution:  Hathaway  v.  Brady,  26  Cal.  586.  In  order  to  bring  a  party 
within  the  terms  of  the  two  hundred  and  fortieth  section  of  the  practice  act  (Cal. 
Code  C.  P.  sec.  716),  there  must  be  a  judgment  and  an  execution  thereon  against 
property,  and  the  person  making  the  payment  must  be  indebted  at  the  instant  to 
him  against  whom  the  execution  runs:  Brown  v.  Ayret,  33  CaL  525.  If  there 
is  any  dispute  as  to  the  ownership  of  the  property,  or  if  the  third  person  pro- 
ceeded against  in  good  faith  denies  the  debt,  neither  the  judge  or  referee  has 
power  or  authority  to  decide  the  disputed  question  and  order  the  property 
delivered,  or  money  paid  in  satisfaction  of  the  judgment;  the  only  course  to 
pursue  is  to  apply  for  an  order  forbidding  any  transfer  or  other  disposition, 
and  authorizing  a  suit  under  sec.  246,  Nev.  Stat.  (Cal.  Code  C.  P.,  sec.  720): 
Hagerman  v.  Tong  Lee,  12  Nev.  331. 

14.  Satisfaction  of  Demand. — The  plaintiff,  in  an  action  for  a  personal  tort, 
after  a  verdict  in  his  favor,  and  before  judgment,  assigned  the  cause  of  action 
and  verdict.  Judgment  having  been  subsequently  entered,  defendant  was 
gamisheed  under  the  execution  issued  on  other  judgments  against  the  plaint- 
iff, and  paid  to  the  sheriff  the  amount  of  the  judgment  in  favor  of  the 
plaintiff  against  him,  who  applied  the  same  upon  the  executions:  Held,  that 
the  assignment  was  void,  and  that  the  payment  by  defendant  to  the  sheriff 
was  a  satisfaction  of  the  judgment:  Lawrence  v.  Martin,  22  CaL  173. 

15.  Receiver  may  be  Appointed.— In  proceedings  supplementary  to 
execution,  the  court  has  power,  when  it  has  all  parties  before  it,  to  appoint  a 
receiver,  and  order  a  note  in  the  hands  of  a  third  person,  a  party  to  the  pro- 
ceeding, and  payable  to  the  judgment-debtor,  or  to  such  third  person  as 
trustee  of  the  judgment-debtor,  to  be  delivered  up  to  the  receiver,  to  be  col- 
lected by  suit  or  otherwise  under  its  direction,  and  the  proceeds  applied  to 
the  payment  of  the  debt:  Hathaway  v.  Brady,  26  Cal.  686.  As  to  proceed- 
ings therein,  consult  4  Paige,  574;  6  Id.  29;  8  Id.  568;  Kemp  v.  1  larding,  4 
How.  Pr.  178;  Dorr  v.  Noxm^  6  Id.  29;  Myrea's  case,  2  Abb.  Pr.  476;  Todd 
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▼.  Croohe,  4  Sandf.  694;  PtopU  v.  HurlbuH,  5  How.  Pr.  446;  BaUy^,  Good- 
enough,  37  Id.  479;  Kennedy  v.  Thorp,  3  Abb.  Pr.  (N.  S.)  131.  The  history 
of  a  receiver's  powers  under  several  statues  considered:  Hayner  v.  Powler, 
16  Barb.  300;  see  Porter  v.  Williams,  9  N.  Y.  142;  Edmondon  y.  McLoad, 
16  Id.  543. 

16.  WitnesBOfl. — ^Witnesses  may  be  required  to  appear  and  ieatiiy  befon 
the  judge  or  referee  upon  any  proceeding  under  this  chapter  in  the  aame  man- 
ner as  upon  the  trial  of  an  issue:  Cal.  Code  C.  P.,  sec.  718;  N.  Y.  Code,  sec- 
295;  McCuUough  v.  Clark,  41  Cal.  298. 

17.  Wliat  Property  may  be  Reached.  —  Supplementary  proceedingi 
are  limited  to  reaching  the  property  of  the  judgment-debtor,  in  his  posses 
sion,  or  in  the  possession  of  another  party  which  is  conceded  to  belong  to  the 
defendant.  The  judge  has  no  power  to  try  the  question  of  title,  where  the 
property  is  in  the  hands  of  others  who  make  claim  to  it:  HagervMOi  ▼.  T<mg 
Lee,  12  Nev.  331;  1  Hilt  505;  10  Abb.  Pr.  103;  40  Barb.  242;  Cnmiue  t. 
Whipple,  34  How.  Pr.  333.     Property  held  in  trust  for  the  support  of  the 

judgment-debtor  cannot  be  reached:  Locke  ▼.  MaJbiHU,  2  Keyea,  457;  Camp- 
hell  ▼.  Foster,  35  N.  Y.  361.    But  property  previously  deposited  in  bank, 
under  an  account  opened  in  his  name  "  in  trust,"  can  be  so  reaohed:  3  Eeyes^ 
325;  People  ex  reL  Noel  v.  Kingsland,  5  Abb.  Pr.  (N.  S.)  90.     The  creditor 
can  only  reach  moneys  actually  due,  and  not  moneys  to  become  due  on  a 
contingency  or  on  an  executory  contract:  McCormick  v.  Kehoe,  7  N.  Y.  Leg. 
Obs.  184.    Nor  property  acquired  after  commencement  of  the  proceeding 
and  which  had  already  been  paid  out  to  another  creditor:  Caton  v.  Sonthedl, 
13  Barb.  335.     Nor  the  earnings  accruing  after  the  date  of  the  order:  Camp- 
bell  V.  Foster,  16  How.  Pr.  275.     Nor  movables  which  the  debtor  assigned  for 
the  benefit  of  his  creditors  while  the  execution  was  in  life  in  the  sheriff's 
hands:  9  Cow.  728;   Wa6rous  v.  Lathrop,  4  Sandf.  700.    Nora  right  of  actioo 
for  a  mere  tort:  Ten  Broeek  v.  Sloo,  2  Abb.  Pr.  234.     Nor  the  interest  of  the 
debtor  as  a  cestui  que  trust:  Scott  v.  Nevius,  6  Duer,  672;  Stewart  v.  Foster,  1 
Hilt.  505.    Where  the  wife  declares  a  homestead,  and  the  husband  effecti  sa 
insurance  on  the  dwelling,  taking  the  policy  in  his  name,  and  the  dwelling  is 
destroyed  by  fire,  the  sum  due  from  the  insurance  company  cannot  he  gar 
nisheed  by  a  creditor  of  the  husband:  Houghton  v.  Lee,  50  CaL  101. 

ABBEST  OF  JUDGMENT-DEBTOB. 

18.  Instead  of  the  order  requiring  the  attendance  of  the 
judgment-debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment-creditor, his  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff 
to  arrest  the  debtor  and  bring  him  before  such  judge.  Upon 
being  brought  before  the  judge  he  may  be  ordered  to  enter 
into  an  undertaking,  with  sufficient  surety,  that  he  wiU  at- 
tend, from  time  to  time,  before  the  judge  or  referee,  as  may 
be  directed,  during  the  pendency  of  the  proceedings,  and 
will  not  in  the  meantime  dispose  of  any  portion  of  his  prop- 
erty not  exempt  from  execution.    In  default  of  entering 
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into  sncli  nndertaking  he  may  be  committed  to  prison :  Cal. 
Code  C.  P.,  see.  715.  This  is  a  portion  of  the  section 
which  seems  to  be  in  aid  of  an  existing  execution,  and  must 
be  accompanied  by  proof  of  property.  Nothing  is  here 
said  of  the  necessity  of  showing  fraud;  but  it  would  seem  to 
be  necessary  under  sec.  15.  art.  1,  of  the  California  consti- 
tution. 

JVo.  1055. 

Affidavit  for  Order  qf  Arrtat. 
[Title.] 

[Same  as  in  Form  No.  1052,  down  to  and  including  III.] 
lY.  And  I  further  state,  that  I  have  reason  to  believe, 
and  do  believe,  that  there  is  danger  of  the  said  C.  D.'s  ab- 
sconding, and  going  beyond  the  reach  of  the  process  of  this 
court,  or  without  the  limits  of  the  State,  with  intent  to 
defraud  his  creditors,  and  myself  particularly;  that  my  rea- 
sons for  such  belief  are  as  follows  [state  facts]. 

[JxmAT.]  [SlONATUBE.] 

Forms. — As  to  forma  of  order  and  undertaking,  the  forms  under  "Arrest 
and  Bail"  as  a  provisional  remedy,  ante,  may  be  made  to  apply,  with  certain 
changes  which  will  readily  suggest  themselves  to  the  practitioner. 


CHAPTER  ni. 

ABBITRATIONS  AND  AWABDS. 

Jfo.  1056. 

Agreement  qf  OenercU  Submission  to  Arbitration — Sliort  Form. 
[Tttli.] 

We,  the  undersigned,  mutually  agree  to  submit,  and  do 
hereby  submit,  all  our  matters  in  difference,  of  every  name 
or  nature,  to  the  award  and  decision  of  P.  Q.,  B.  S.,  and 
T.  XT.,  for  them  to  hear  and  determine  the  same,  and  make 

their  award  in  writing,  on  or  before  the day  of 

next. 

Witness  our  hands,  this day  of ,  187. . . 

[Signatures  akd  Seals.] 

J^o.  1057. 

Agreement  qf  Special  Submission  to  Arbitration. 
[TnxB.] 

Whereas  a  controversy  is  now  existing  and  pending,  be- 
tween A.  B.,  of,  etc.y  and  C.  D.,  of,  et<$.,  in  relation  to 

EsxBX,  Vox.,  m— 83 
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certain  minlDg  claims  and  quartz  mills,  under  a  contract 
made  by  and  between  the  said  parties,  at  the  town  of 
aforesaid,  on  the day  of ,  last  past: 

Now,  therefore,  we,  the  undersigned,  A.  B.  and  C  D., 
aforesaid,  do  hereby  submit  the  said  controyersy  to  the 
arbitrament  of  P.  Q.,  E.  S.,  and  T.  U.,  of,  etc.,  or  any  two 
of  them;  and  we  do  mutually  covenant  and  agree,  to  and 
with  each  other,  that  the  award  to  be  made  by  the  said 
arbitrators,  or  any  two  of^  them,  shall,  in  all  things,  by  us, 
and  each  of  us,  be  well  and  faithfully  kept  and  observed; 
provided,  however,  that  the  said  award  be  made  in  writing, 
under  the  hands  of  the  said  P.  Q.,  B.  S.,  and  T.  TJ.,  or  any 
two  of  them,  and  ready  to  be  delivered  to  the  said  parties 
in  difference,  or  such  of  them  as  shall  desire  the  same,  on 
the day  of next. 

And  it  is  hereby  further  stipulated  and  agreed  by  and  be- 
tween the  said  A.  B.  and  0.  D.,  the  parties  to  said  contro- 
versy, that  this  submission  to  arbitration  of  the  controversy 
herein  named  shall  be  entered  as  an  order  of  the  District 

Court  of  the Judicial  District  in  and  for  the  County 

of 

Witness  our  hands,  etc. 

[Signatures  and  Skais.] 

Note — As  to  making  submission  an  order  of  court,  see  CaL  Code  0.  P., 
sec.  1283. 

J{0.    1058. 

Agreement  to  Determine  Partnership  Disputes  by  Arhilratknu 

This  agreement,  made  and  entered  into  this day  of 

187. .,  between  A.  L.  of  the  first  part,  F.  H.,  of  the 

second  part,  and  G.  F.  of  the  third  part,  all  of  the  City  of 
,  County  of 

Whereas  the  said  parties  of  the  first  and  second  parts 

were,  for  a  long  time  prior  to  the day  of ,  187. ., 

engaged  and  concerned  together  as  copartners,  which  part- 
nership was  dissolved. 

And,  whereas,  for  the  purpose  of  compromising,  finally 
ending,  and  absolutely  determining  all  differences,  contro- 
versies, actions,  suits,  debts,  accounts,  and  demands  what- 
soever, had,  made,  moved,  depending,  arising,  or  accruing, 
or  which  at  any  time  or  times  may  be  had  by,  or  between 
said  parties  of  the  first  and  second  parts,  for  or  by  reason 
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or  means  of  the  accounts  of  said  copartuersliip,  or  of  any 
matter  or  thing  relating  thereto,  resulting  therefrom,  or 
otherwise  howsoeyer,  it  has  been  covenanted  by  said  parties 
to  refer  all  such  differences  of  accounts  to  the  said  party  of 
the  third  part  for  arbitration  and  adjustment,  and  the  said 
party  of  the  third  part  has  consented  to  become  such  arbi- 
trator. 

Now,  this  agreement  witnesses,  that  the  said  parties  of 
the  first  and  second  parts  do  hereby  mutually  covenant  and 
agree,  to  and  with  each  other,  that  the  said  party  of  the 
third  part  shall  arbitrate,  award,  order,  judge,  and  deter- 
mine of  and  concerning  all  and  all  manner  of  actions, 
cause  and  causes  of  actions,  suits,  controversies,  claims, 
and  demands  whatsoever,  relating  to  or  growing  out  of  their 

copartnership  account,  prior  to  the day  of ,  187. . , 

and  shall  conclude  such  arbitration,  and  make,  award,  and 
deliver  the  same  to  either  of  said  parties  of  the  first  or  sec- 
ond part  in  three  months  from  this  day;  and  said  parties  of 
the  first  and  second  part  mutually  agree  to  abide  by  the  said 
award  in  all  things. 

Jfo.  1059. 

Belease  to  he  ExMuted  by  Party  to  an  Arbitration,  when  Required  in  the  Award, 

Know  all  men  by  these  presents:  That  I,  A.  B.,  of  the 

County  of ,  for  and  in  consideration  of  the  sum 

of  one  dollar,  to  me  in  hand  paid  by  0.  D.,  of ,  and 

in  pursuance  of  an  award  made  by  P.  Q.,  B.  S.,  and  T.  U., 
arbitrators  between  us,  the  said  A.  B.  and  G.  D.,  and  bear- 
ing date  the day  of ,  187 . . ,  do  hereby  release  and 

forever  discharge  the  said  C.  D.,  his  heirs,  executors,  and 
administrators,  of  and  from  all  actions,  cause  and  causes  of 
action,  suits,  controversies,  claims  and  demands  whatsoever, 
for  or  by  reason  of  any  matter,  cause,  or  thing,  from  the 

beginning  of  the  world  down  to  the day  of ,  187 . . . 

[Insert  the  date  of  submission.] 
In  witness  whereof,  etc. 

[Signatures  and  Seals.] 
JVo.  1060. 

Report  qf  ArbitrcUors, 
[Title.] 

We,  the  undersigned  arbitrators  appointed  by  the  agree- 
ment of  arbitration  hereto  annexed,  respectfully  report  that 


616  SPECIAL  PBOCEEDINaS. 

the  matters  in  said  agreement  of  arbitration  mentioned, 

were  duly  broaght  to  a  hearing  before  us,  on  the daj  of 

,  187 . . ,  at  the  office  of ,  in  the ,  County 

of ;  the  said  A.  B.  attending  with  his  counsel  C.  D., 

Esq.,  and  E.  F.  attending  with  his  counsel  G.  H.,  Esq.;  and 

evidence  by  and  on  behalf  of  each  of  the  respective  parties 

having  been  submitted  and  received,  we  find  therefrom  and 

make  the  following  award:    [Set  forth  award.] 

P.  B. 

B.  B.   V  Arbitrators. 

X. 

[Date.] 

Jfo.  1061. 

Report  qf  ArbiircUors  or  Referee  on  a  Part  of  Issues,   or  on  an  AceeuaL 

[Title.] 

To  the Court  of : 

A  reference  having  been  made  to  me,  by  order  dated  the 

. . .  day  of  ,  187 . . ,  to in  this  action,  I  re- 
spectfully report:               • 

That  I  have  heard  both  parties,  and  find  the  annexed  ac- 
count to  be  correct. 

[ACXX)UNT.] 

[Or,  find  the  following  facts:  state  them.] 

CD.,  Beferee. 

1.  Award  Conclusive. — An  award  rendered  upon  a  fair  arbitratioo  ol  • 
matter  in  dispute  between  two  parties,  and  for  a  long  time  after  concuned  ii, 
must  be  held  to  be  conclusive:  Jarvis  v.  Fountain  Water  Co.,  5  CaL  179.  Hu 
award  of  money  is  absolute  and  unconditional,  but  the  award  of  releases  if 
different,  for  they  are  concurrent  acts,  and  neither  party  can  compel  the  other 
to  execute  a  release,  without  the  tender  of  a  release  by  himself:  Dudleff  ▼* 
Thomas,  23  Gal.  365.  Where  parties  submit  to  an  arbitrator,  they  are  pre- 
sumed to  know  that  his  award  will  be  final,  and  they  must  be  required  to  ex* 
ercise  due  diligence  in  procuring  the  evidence  upon  which  to  base  a  proper 
award:  Montijiori  v.  Engels,  3  CaL  431.  An  award  is  void  which  isnotfiail 
and  conclusive,  and  does  not  embrace  all  the  matter  submitted:  Taibott  ▼. 
Hartley,  1  Cranch  C.  Ct.  31;  Colcord  v.  Fletcher,  60  Me.  398;  McCrarf  t, 
Harrison,  36  Ala.  577- 

2.  Duty  of  Arbitrators.— It  is  the  duty  of  arbitrators  to  pass  upon  the 
whole  subject  in  controversy,  and  if  it  appears  on  the  face  of  the  award  UiU 
they  have  not  disposed  of  the  whole  matter,  or  if  the  terms  of  the  award  lea- 
der a  further  inquiry  necessary  to  ascertain  a  sum  to  be  paid  or  an  act  to  be 
done,  it  is  void:  Porter  v.  Scott,  7  CaL  312. 

3.  Hearing; — Each  party  to  an  arbitration  is  entitled  to  an  opportnuty 
to  be  heard  in  the  presence  of  the  other,  and  to  have  reasonable  time  to  pro- 
duce witnesses  and  examine  them:  Mortwood  v.  JewtU,  2  Robt.  496. 
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4.  Invalid  Awards. — An  award,  to  be  valid,  must  be  certain  and  decisive 
as  to  the  matters  submitted,  and  thus  avoid  all  further  litigation:  Jacob  v. 
Keteham,  37  Cal.  197.  A  useless  and  invalid  determination  upon  one  item 
properly  presented  within  the  general  terms  of  the  submission  must,  on 
principle,  be  as  fatal  to  the  entire  action  of  the  arbitrators  as  an  omission, 
intentional  or  unintentional,  to  notice  the  item  at  all:  Muldrow  v.  Norria,  12 
CaL  331.  But  the  making  of  a  new  and  supplementary  paper,  and  attaching 
the  same  to  the  award,  after  it  has  been  delivered,  does  not  vitiate  the  origi- 
nal award,  and  may  be  treated  as  surplusage:  Dudley  v.  Thomas,  23  CaL  365. 
An  award  is  avoided  by  a  mistake  in  law  by  an  arbitrator  as  to  what  is  sub- 
mitted to  his  decision:  Walker  v.  Walker,  1  Wins.  (N.  C.)  No.  1,  259.  An 
award  bad  in  part  may  be  enforced  for  the  part  that  is  good,  if  not  attacked 
for  fraud,  and  the  matter  is  divisible:  Muldrow  v.  NorrU,  2  Cal.  74;  Parmelee 
y.  Allen,  32  Conn.  115.  Instance  of  an  award  not  void  for  uncertainty: 
Carsley  v.  Lindsay,  14  Cal.  390. 

5.  Juriadlction. — Where  it  is  stipulated  that  the  submission  be  made  an 
order  of  court,  it  must  be  of  some  court  having  jurisdiction  of  the  subject- 
matter  of  the  controversy,  otherwise  it  is  void  in  toto,  and  the  arbitrators 
have  no  power  under  it:  Willianu  y.  Walton,  9  Cal.  142.  If  it  appear  that 
the  intention  was  to  make  the  award  only  a  rule  of  court,  the  court  has 
no  jurisdiction:  Fairchild  v.  Doten,  42  Id.  125.  It  does  not  follow  that  be- 
cause a  matter  in  difference  between  parties  may  be  submitted  by  them  to 
arbitration,  that  a  court  of  record,  or  any  other  court,  will  thereby  acquire 
jurisdiction  of  the  subject-matter  in  controversy  or  of  the  parties  litigant, 
unless  the  agreement  further  stipulate  that  the  submission  and  stipulation 
are  filed  with  the  clerk,  and  the  clerk  enter  in  his  register  of  actions  a  note 
of  the  submission,  with  the  names  of  the  parties,  the  name  of  the  arbitrator, 
etc.,  as  required  by  the  three  hundred  and  eighty-second  section  of  the  prac- 
tice act  (CaL  Code  C.  P.,  sec.  1283):  Rt/an  v.  Doughertij,  30  Cal.  218.  In 
order  to  give  the  court  jurisdiction,  there  must  be  a  stipulation  that  the 
submission  be  entered  as  an  order  of  court,  and  the  clerk  must  make  the 
proper  entries  in  the  register:  Pieratt  v.  Kennedy,  43  CaL  393. 

6.  Judgment  on  A'ward — Where  a  submission  to  arbitration  is  made 
an  order  of  court,  under  the  practice  act,  the  clerk  may  enter  judgment  on 
the  award,  in  due  time,  without  any  further  order  of  the  court:  Carsley  v. 
Lindsay,  14  Cal.  390;  overruling  4  CaL  1.  The  report  of  a  referee,  and  the 
award  of  an  arbitrator,  are  in  all  essentials  the  same:  Orayson  v.  Guild,  4  Cal. 
122.  As  to  power  of  the  court  to  modify  or  correct  the  award  on  motion,  see 
CaL  Code  C.  P.,  sec.  1288.  And  a  consent  to  submit  a  matter  to  arbitration 
does  not  imply  a  consent  that  the  party  in  whose  favor  the  award  is  made 
may  enter  judgment  upon  it  in  court  as  a  matter  of  course:  Ounter  v.  Sanchez, 
1  Cal.  45. 

7.  Judgment,  ^rhen  Entered. — After  the  expiration  of  five  days  from 
the  filing  of  the  award,  upon  the  application  of  a  party,  and  on  filing  an  affi- 
davit showing  that  notice  of  filing  the  award  has  been  served  on  the  adverse 
party  or  his  attorney  at  least  four  days  prior  to  such  application,  and  that  no 
order  staying  the  entry  of  judgment  has  been  served,  the  award  must  be 
entered  by  the  clerk  in  the  judgment-book,  and  thereupon  has  the  effect  of  a 
jadgment:  CaL  Code  C.  P.,  sec.  1286.  If  a  judgment  on  an  award  is  entered 
by  the  clerk  at  the  request  of  the  party  in  whose  favor  it  is  rendered,  within 
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less  than  five  days  after  the  award  is  filed,  and  without  notice  to  the  other 
party,  the  prevailing  party  cannot  afterwards  question  its  validity  on  the 
ground  that  it  was  irregularly  entered:  Hooga  v.  Morse,  31  CaL  128. 

8.  Matters  Submitted.— The  rule  is  general  that  arbitrators  mnat  pass 
upon  all  matters  submitted,  or  their  award  will  be  invalid.  If  aevertd  mat- 
ters are  specified  in  the  submission,  and  the  award  does  not  disclose  that  each 
is  determined,  it  is  defective  on  its  face,  and  can  be  set  aside  on  motiaii. 
But  if  the  submission  is  general  of  all  matters  in  controversy,  withoat  speci- 
fication, it  is  not  necessary  that  the  award  should  embrace  any  matters  except 
those  which  are  laid  before  the  arbitrators.  These  last,  however,  moat  be 
passed  upon,  or  the  award  will  be  void  in  toto,  and  be  set  aside  opon  ft  prefer 
showing  of  the  omission:  Muldrow  v.  Norris,  12  CaL  331. 

9.  Must  be  in  Writing — ^The  submission  must  be  in  writing,  and  may 
be  to  one  or  more  persons:  Cal.  Code  C.  P.,  sec.  1282.  The  award  also  must  be 
in  writing,  signed  by  the  arbitrators,  or  a  majority  of  them,  and  delivered  to 
the  parties.  And  when  the  submission  is  made  an  order  of  court,  the 
award  must  be  filed  with  the  clerk:  Cal.  Code  C.  P.,  sec  1286. 

10.  ObJectionB  to  Award. — Where  an  award  is  objected  to  on  the 
ground  that  it  embraces  matters  not  in  fact  submitted,  though  within  the 
general  terms  of  the  submission,  it  lies  with  the  objecting  party  to  show 
affirmatively  in  what  the  arbitrators  have  exceeded  their  authority.     With- 
out such  showing  the  award  will  be  sustained:  See  Blair  v.  l^Taliaee,  21  CaL 
317.     If  the  party  in  whose  favor  an  award  of  arbitrators  is  made  voluntarily 
takes  judgment  on  the  award,  and  then  receives  the  amount  of  the  judgment 
in  satisfaction  of  it,  this  is  a  waiver  of  any  errors  or  misconduct  on  the  part 
of  the  arbitrators:  Hooga  v.  Morse,  31  Cal.  128.     If  the  parties  upon  the 
trial  before  the  arbitrators,  submit  by  mutual  consent  matters  not  included 
in  the  written  submission,  and  the  arbitrators  try  such  matters,  neither 
party,  after  publication  of  the  award,  can  object  that  the  award  exceeded 
the  submission:     Woods  v.  Page,  37  Vt.  252. 

11.  Organization. — All  the  arbitrators  must  meet  and  act  together  dur- 
ing the  investigation;  but  when  met,  a  majority  may  determine  any  qaestidn. 
Before  acting,  they  must  be  sworn  before  an  officer  authorized  to  adminiiter 
oaths,  faithfully  and  fairly  to  hear  and  examine  the  allegations  and  eridenoe 
of  the  parties  in  relation  to  the  matters  in  controversy,  and  to  make  a  just 
award  according  to  their  understanding:  CaL  Code  C.  P.,  see.  1285. 

12.  Power  of  Arbitrators. — Arbitrators  have  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  administer  oatha  to 
witnesses,  to  hear  the  allegations  and  evidence  of  the  parties,  and  to  make  an 
award  thereon:  CaL  Code  C.  P.,  sec.  1284.  And  to  award  costs:  Dudtejir. 
TJiomas,  23  CaL  365;  Jones  v.  Carter,  8  Allen,  431.  The  arbitrator  most 
make  his  award  within  the  time  limited  in  the  agreement,  or  both  the  arbi- 
trator and  court  lose  jurisdiction  of  the  case,  unless  the  parties  stipulate  in 
writing  to  extend  the  time:  Ryan  v.  Dougherty,  30  Cal.  218.  Arbitzston 
have  power  to  determine  both  the  validity  and  amount  of  the  claim  in  di»- 
pute:  Colcord  v.  FUtcher,  50  Me.  398.  And  after  an  award  has  been  ones 
made  and  delivered,  the  arbitrators  cannot  alter  the  same,  even  to  correct 
mistakes,  without  the  consent  of  the  parties:  Russ.  on^Arb.  135;  Porttr  v. 
ScoU,  7  CaL  312;  Dudley  v.   Thomas,  23  CaL  365.     They  have  no  commoa 
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ft 

law  powers  when  appointed  under  the  statute:  Williams  v.  WaUon^  9  CaL 
145;  Baynt  v.  MorrU,  I  Wall.  U.  S.  97;  TalhoU  v.  Hartley,  1  Cranch.  C.  Ct. 
31. 

13.  Principles  of  Detenninatioa— Arbitrators,  under  a  general  sub- 
misaion,  are  not  bound  to  decide  according  to  strict  law;  but  where  they 
intend  to  decide  according  to  a  law,  a  mistake  apparent  on  the  face  of  the 
award  is  fatal:  MtUdrow  v.  y orris,  2  Cal.  74.  If  arbitrators  state  the  reasons 
of  their  award,  it  will  be  presumed  they  intend  to  decide  according  to  law:  Id. 

14.  Setting  Aaide  Awcurd. — See,  as  to  grounds  of  setting  aside  an 
award,  CaL  Code  C.  P.,  sec.  1287.  Courts  of  equity,  in  the  absence  of  stat- 
utes, will  set  aside  awards  for  fraud,  mistake  or  accident.  An  award  may  be 
set  aside  for  a  mistake  of  law,  when  it  appears  on  the  face  of  the  award: 
Muldrow  y.  Norris,  2  Cal.  74.  Where  the  object  of  the  submission  is  to 
make  an  end  of  litigation,  and  the  award  is  uncertain  and  incomplete  upon 
its  face,  it  defeats  the  object  of  the  submission,  and  must  be  set  aside:  Pier- 
son  y.  Norman,  2  CaL  599.  If  the  arbitrator  rules  upon  questions  of  law, 
and  refers  the  whole  matter  to  the  court  for  revision,  and  it  is  found  that  he 
mistook  the  law,  his  report  will  be  set  aside:  Cushman  y.  Wooster,  45  N.  H., 
410;  PuUiam  y.  Peiisoneau,  33  111.  375.  That  the  arbitrator  did  not  act  upon 
all  the  items  or  property  of  a  partnership  is  no  ground  for  vacating  his  award. 
Certainly  not,  if  the  facts  were  not  brought  before  him:  Carsley  y.  Lindsay, 
14  CaL  390;  see,  Valle  y.  Northern  MissouH  It.  R,  Co,,  37  Mo.  i45. 

15.  Revocation, — An  agreement  to  submit  matter  to  arbitration  is,  both 
at  law  and  in  equity,  revocable  before  the  award  is  given :  7  East,  607;  I  Bing. 
89;  and  it  cannot  be  made  irrevocable  by  agreement  of  parties:  Tobey  v.  Tht 
County  qf  Bristol,  3  Story  C.  Ct.  800.  Otherwise,  it  seems,  of  a  submission 
by  rule  of  court:  Masterson  v.  Kidwell,  2  Cranch  C.  Ct.  669.  When  entered 
as  an  order  of  court,  the  submission  cannot  be  revoked  without  the  consent 
of  both  parties:  CaL  Code  C.  P.,  sec.  1283;  otherwise  it  may  be  revoked  at 
any  time  before  the  award  is  made:  Id. 

16.  Submission  in  Particular  Cases.— One  partner  cannot  bind  his  co- 
partner by  a  submission  of  partnership  matters  to  arbitration:  Karthaus  v. 
Ferrer,  1  Pet.  222;  but  such  a  submission  would  be  good  against  the  partner 
agreeing  to  it:  Jones  v.  Bailey,  5  Cal.  345.  Whenever  parties  may  by  their 
own  act  transfer  real  property,  or  exercise  any  act  of  ownership  with  regard 
to  it,  they  may  refer  any  disputes  concerning  it  to  the  decision  of  arbitrators, 
who  may  order  the  same  acts  to  be  done  which  the  parties  themselves  might 
do  by  agreement:  Blair  v.  Wallace,  21  Cal.  317.  When  an  agreement  in 
writing  is  entered  into  under  the  three  hundred  and  eightieth  section  of  the 
Practice  Act  (CaL  Code  C.  P.,  sec.  1281),  to  submit  questions  of  difference 
relative  to  the  partition  of  lands  to  the  award  of  arbitrators,  and  the  arbi- 
trators meet  and  make  their  award,  a  court  of  equity  will  decree  a  specific 
performance  of  the  award:  Whitney  v.  Stone,  23  CaL  275.  Even  though  the 
party  refusing  to  perform  should  agree  to  pay  the  penalty  agreed  on:  Id;  If 
the  submission  provide  that  an  award  upon  the  matters  submitted  be 
made,  or  the  condition  of  the  bond  be  that  the  parties  are  bound,  provided 
the  award  of  such  matters  be  made,  then  such  proviso  extends  to  all  the  mat- 
ters submitted,  and  operates  to  render  the  submission  conditional  and  the 
award  binding  only  in  case  the  arbitrators  pass  upon  every  subject  either 
specially  referred  to  them  or  brought  to  their  notice  under  the  general  terms 
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of  the  Bubmission:  MuldrowY,  Norris,  12  Cal.  331.  An  action  for  the  reoor- 
ery  of  mining  ground  on  public  land  is  regarded  as  a  ''  question  of  title  to  reil 
property,"  and  therefore  cannot  properly  be  submitted  to  arbitration:  Spen- 
cer v.  Winselman,  42  Oal.  479;  CaL  Code  0.  P.,  sec.  1281. 

17.  Umpire. — When  matters  in  dispute  are  submitted  to  arbitratioii,  vith 
power  for  the  arbitrators  to  appoint  an  umpire,  the  arbitrators  hare  a  right 
to  select  the  umpire,  either  before  or  after  the  investigation  of  the  matter  has 
commenced,  even  though  the  articles  of  submission  contain  a  daase  provid- 
ing for  such  selection  in  the  event  of  a  disagreement  between  the  aibitraton: 
Dudley  v.  Thomas,  23  CaL  365.  An  umpire  is  not  to  be  called  in  until  the 
original  arbitrators  have  differed,  and  then  only  to  decide  the  points  on  which 
they  differ:  Traverse  v.  BeaU,  2  Cranch.  C.  Ct.  113.  An  umpire  must  besr 
the  parties.  His  award  made  on  the  statement  of  the  arbitrators  is  not  bind- 
ing: Tabery,  Jenny,  Sprague,  315.  And  must  give  notice  of  the  time  and 
place  of  his  proceeding:  Thornton  v.  Chapman,  2  Cranch  C.  Ct.  244 

18.  Who  may  Submit  to  Arbitration. — Persons  capable  of  oootract- 
ing  may  submit  to  arbitration  any  controversy  which  might  be  the  subject  of 
a  civil  action  between  them,  except  a  question  of  title  to  real  property  in  fee 
or  for  life.  This  qualification  does  not  include  questions  relating  merely  to 
the  partition  or  boundaries  of  real  property:  CaL  Code  C.  P.,  sec  1281;  Biff' 
gins  V.  Kinneady,  20  Iowa»  474;  Hyan  v.  Dougherty,  30  CaL  218.  An  attor- 
ney at  law,  as  such,  has  authority  to  refer  to  arbitration  a  suit  in  whicfa  he 
is  employed:  H other  v.  Parker,  7  Cranch,  436;  Alexandria  Canal  Cik  v. 
Swann,  5  How.  U.  S.  83;  and  see  Oreen  v.  Darling,  5  Mas.  201.  Csee 
where  an  agent  submitted  to  arbitration  the  question  of  damage  done  to  Uad 
owned  by  the  wife  of  his  principal:  Smith  v.  Sweeny,  35  N.  T.  29L 
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CONFESSION  OF  JUDGMENT. 

1.  ^'A  judgment  by  confession  may  be  entered  without 
action,  either  for  money  dne  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  de« 
fendant,  or  both,  in  the  manner  prescribed  in  this  chapter. 
Snch  judgment  may  be  entered  in  any  court  haying  juris- 
diction for  like  amounts:"  Cal.  Code  C.  P.,  sec.  1132.  "A 
statement  in  writing  must  be  made,  signed  by  the  defend- 
ant, and  verified  by  his  oath,  to  the  following  effect:  1.  It 
must  authorize  the  entry  of  judgment  for  a  specified  sum; 
2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  doe;  3. 
**If  it  be  for  the  purpose  of  securing  the  plaintiff  agaiost  a 
contingent  liability,  it  must  state  concisely  the  facts  consii- 
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tnting  the  liability,  and  show  that  the  sum  confessed  there- 
for does  not  exceed  the  same : "  Id.,  sec.  1133.  "  The  state- 
ment must  be  filed  with  the  clerk  of  the  court  in  which  the 
judgment  is  to  be  entered,  who  must  indorse  upon  it,  and 
enter  in  the  judgment  book,  a  judgment  of  such  court  for 
the  amount  confessed,  with  ten  dollars  costs.  The  state- 
ment and  affidavit,  with  the  judgment  indorsed,  thereupon 
becomes  the  judgment  roUf*  Id.,  sec.  1134.  Judgment  by 
confession  may  also  be  entered  in  a  justice's  court  for  any 
amount  within  its  jurisdiction:  Id.,  sees.  889,  1132,  1135. 
The  confession  must  specify  the  justice's  court  in  which  it 
i^to  be  entered:  Id.,  sec.  889.  The  statement  and  affidavit 
in  all  other  respects  is  the  same  as  in  district  courts.  If  a 
transcript  of  such  judgment  be  filed  with  the  county  clerk, 
a  copy  of  the  statement  must  be  filed  with  it:  Id.,  sec.  1135. 

Jfo,  1062. 

Statement  and  Cof\fes9ion  qf  Judgment, 
[Title.] 

I,  C.  D.,  defendant  in  the  above-entitled  action,  do  hereby 
confess  judgment  therein,  in  favor  of  A.  B.,  the  plaintiflFin 

the  said  action,  for  the  sum  of dollars,  and  authorize 

judgment  to  be  rendered  therefor  against  me,  with  legal  in- 
terest thereon  from  this  date. 

This  confession  of  judgment  is  for  a  debt  justly  due  and 
owing  to  the  said  plaintiff,  arising  upon  the  following  facts, 
to  wit:  [state  facts  specifically^  wiUi  circumstances,  date, 
place,  etc.] 

[SlONATUKE.] 

state  of ,)  gg 

County  of   j 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  the  person  who  signed  the  above  statement,  and  I 

am  indebted  to  the  said  A.  B.  in  the  sum  of dollars 

in  said  statement  mentioned;  and  the  facts  stated  in  the 

above  confession  and  statement  are  true. 

[Jurat.]  .  [Signaturil] 

1.  CoUateral  Attack. — Every  judicial  proceeding  taken  with  intent  to 
delay  or  defraud  any  creditor  or  other  person  of  his  demands,  is  void  against 
aU  creditors  of  the  debtor  and  their  successors  in  interest,  and  against  any 
person  upon  whom  the  estate  of  the  debtor  devolved,  in  trust  for  the  benefit 
of  others  than  the  debtor:  Cal.  Civ.  Code,  sec.  3439.    A  confession  of  judg- 
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ment  made  for  such  a  purpose  will  be  held  void  as  to  such  creditor  iipoo  a 
direct  proceeding  taken  by  him  to  avoid  it:  Ryan  v.  Daly^  6  CaL  239;  Ltt  v. 
^^99 y  37  Id.,  328.     It  is  not  necessary  that  the  plaintiff  in  such  action  should 
be  either  a  judgment  or  execution  creditor.     A  lien  acquired  by  attachment 
suffices:   Scales  v.  Scoit,   13  Cal.  76;  Heyneman  v.  Dannenherg,  6  Id.   376. 
Where  a  judgment  was  rendered  by  confession  in  open  court,  upon  an  alle- 
gation of  indebtedness  and  appearance  of  the  parties,  whatever  errors  inter- 
vened, they  cannot,  at  the  instance  of  one  not  a  party  to  the  judgment,  be 
invoked  to  set  aside,  or  show  the  judgment  was  a  nullity:   Clowl  v.  Jii  Ikh 
rado  Co.,  12  CaL  133.     Where  judgment  is  taken  by  confessee  in  good  faith 
and  for  value,  it  cannot  be  impeached  for  fraud  between  other  parties:  Kirby 
V.  Fitzgerald,  31  N.  Y.  417.     To  be  vacated,  judgment  must  be  wholly  void. 
One  insufficient  item  will  not  avoid  it,  if  the  rest  be  good:  Frosi  v.  Koctk,  30 
Id.  428.     Judgment  cannot  be  impeached  by  attaching  creditor;  only  by 
holder  of  junior  judgment:  Bentley  v.  Ooodvom,  15  Abb.  Pr.  82. 

2.  Form. — As  to  the  form  of  statement  on  confession  of  judgment,  in  the 
case  of  money  lent,  see  Union  Bofik  v.  Bush,  36  N.  Y.  631.  For  goods  sold, 
see  Oandallv.  Finn,  1  Keyes,  217;  S.  C,  33  How.  Pr.  444.  If  a  statement  is 
sufficiently  explicit,  within  the  language  and  meaning  of  the  code,  the  omis- 
sion of  a  schedule  therein  referred  to  as  "annexed"  will  not  invalidate  the 
judgment:  Clements  v.  Gerow,  1  Keyes,  297.  The  supreme  court  has  power 
to  amend  a  statement  and  confession  of  judgment:  27  N.  Y.  300;  Union  Bank 
V.  Bash,  36  N.  Y.  631. 

3.  Inauffloient  Statements. — A  statement  for  confession  of  judgment, 
to  the  effect  that  the  indebtness  is  upon  a  note,  etc.,  is  insufficient.  So,  when 
the  statement  is  that  the  indebtedness  is  for  goods  sold  and  delivered,  and 
money  had  and  received,  it  is  insufficient  in  this,  that  it  does  not  show  the 
kind  or  quantity  or  price  of  the  goods,  or  time  of  sale,  or  when  the  money 
was  received,  or  under  what  circumstances,  or  how  much  of  the  indebtedneM 
is  for  money  and  how  much  for  goods;  and  the  judgment  confessed  is  pnna 
facie  fraudulent:  Cordier  v.  ScJiloss,  18  Cal.  576;  see,  also,  WUeoxon  v.  Bmt* 

ton,  27  CaL  233.  For  cash  loaned,  without  giving  particulars  of  loans,  was 
held  insufficient:  McDowell  v,  Daniels,  38  Barb.  143.  So,  for  balance  of  ac- 
count, without  stating  any  facts  as  to  sales  out  of  which  it  arose:  MiiUr  v. 
Earle,  24  N.  Y.  110,  112.  It  should  appear  by  some  form  of  direct  statemeot 
that  at  the  very  instant  the  judgment  was  confessed  the  relation  of  debtor 
and  creditor  existed,  and  to  the  extent  stated  in  the  judgment:  SL  Clair 
Denver  v.  Burton,  28  Cal.  549.  To  rebut  the  presumption  of  fraud  the  CkU 
proved  must  be  consistent  with  the  averments  of  the  statement,  and  in  sop^ 
port  of  them:  Pond  v.  Davenport,  44  CaL  487. 

4.  Joint  Debtor. — A  judgment  by  confession  of  one  joint  debtor  will  not 
reach  the  joint  property,  but  be  effective  only  against  him  who  authorinaits 
entry,  as  such  a  judgment  is  unauthorized:  Flannery  y,  Anderson,  4Nev. 
437;  Nev.  Pr.  Act,  sec.  32. 

5.  Judgment-Creditor,  Proceedings  by ^A  judgment-creditor,  w»^ 

such  by  confession  of  judgment,  who  seeks  to  reach  money  in  the  hands  of 
the  junior  judgment-creditors,  upon  the  ground  Lhat  be  has  a  prior  lien  apon 
the  same,  must  aver  in  his  complaint  that  at  the  time  his  judgment  was  ren- 
dered  the  amount  for  which  it  was  rendered  was  unpaid  and  due:  Denver  r. 
Burton,  28  CaL  549. 
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6.  On  Award. — A  judgment  may  be  entered  by  confession  for  the  amount 
specified  in  the  award,  in  the  same  way  that  it  may  for  the  sum  mentioned  in 
a  bond,  note,  or  other  instrument,  but  that  is  a  judgment  by  confession: 
Ounter  v.  SancJiez^  1  Oal.  48. 

7.  Promissory  Note. — Where  judgment  is  confessed  on  a  note,  a  portion 
of  the  consideration  being  advanced  from  time  to  time  after  the  date  of  the 
note,  which  drew  interest  on  the  whole  amount  from  date,  a  portion  of  the 
interest  is  fraudulent,  and  the  entire  note  is  void  against  creditors:  McKenty 
V.  Oladwin,  10  Cal.  227.  As  to  sufficiency  of  statement  on  a  promissory  note, 
see  Acker  v.  Acker,  1  Keyes,  291.  That  notes  specified  were  given  for  pur- 
chase of  a  described  indebtedness,  without  specifying  original  consideration, 
was  held  sufficient:  KirhyY.  Fitzgerald,  31  N.  Y.  417. 

8.  Settiug  Aside  Confessions. — An  application  by  a  defendant,  or  by  a 
judgment-creditor,  to  set  aside  his  confession  of  judgment,  should  show  that 
the  claim  was  not  just,  and  that  the  judgment  ought  not  to  have  been  con- 
fessed: Arrington  v.  Sherry,  6  Cal.  513.  Whether  he  could  thus  impeach 
his  former  acts  doubted:  Id.  A  junior  judgment-creditor  has  no  right  to 
join  with  the  defendant  in  such  application:  Id.  In  a  suit  to  set  aside  a  judg- 
ment confessed  by  a  party  to  defraud  his  creditors,  it  is  not  necessary  that 
plaintifif  should  be  either  a  judgment,  or  execution,  creditor.  A  lien  acquired 
by  attachment  suffices.  A  slight  mistake  in  the  computation  of  interest,  the 
date  being  given,  is  no  evidence  of  fraud:  Scales  v.  Scott,  13  Cal.  76.  A 
judgment  by  confession  upon  a  statement  which  does  not  sufficiently  state 
the  facts  out  of  which  the  indebtedness  arose,  nor  that  the  amount  confessed 
was  justly  due,  is  not  a  nullity  on  its  face,  and  can  only  be  called  in  question 
by  the  creditors  of  the  defendant  on  the  ground  of  fraud  in  a  direct  proceed- 
ing for  that  purpose:  Lee  v.  Figg,  37  CaL  328.  A  general  allegation  that  the 
confession  of  judgment  was  to  hinder,  delay  and  defraud,  is  not  sufficient — 
where  fraud  is  alleged  the  facts  must  be  set  forth :  Meeker  v.  Harris,  19  Id. 
289.  A  debtor  may  prefer  a  particular  creditor  by  giving  a  confession  of 
judgment,  unless  prohibited  by  statute.  It  is  not  necessary  to  annex  a  state- 
ment on  which  a  confession  of  judgment  is  rendered  in  a  proceeding  to  set 
aside  the  confession  upon  the  ground  of  insufficiency  of  such  statement: 

Vannice  v.  Oreene,  14  Iowa,  262. 

9.  Several  Judgments. — Where  the  same  fraudulent  debtor  confesses 
several  fraudulent  judgments  in  several  courts,  it  would  not  be  necessary  for 
a  creditor  to  bring  a  different  suit  in  each  different  court:  Uhi/elder  v.  Levy, 
9  Cal.  615.  In  such  cases,  the  question  of  fraud,  if  there  be  any  proof,  is 
for  the  jury,  otherwise  for  the  court:  King  v.  Davis,  34  Id.  100. 

10.  Sufflcienoy  of  Statement— Object  of  statute  defined.  Intention 
to  require  debtor  to  state  enough  of  facts  to  enable  creditors  to  inquire  into 
the  transaction:  McDowell  v.  Daniels,  38  Barb.  143.  General  specification 
of  loans,  and  purposes  for  which  they  were  made,  was  held  sufficient:  Frost 
V.  Koon,  30  N.  Y.  428.  So,  a  general  statement  that  indebtedness  was  in 
respect  of  sale  of  interest  in  partnership  property:  Thompson  v.  Van  Vechten, 
27  Id.  568.  Confession  sustained  stating  facts  sufficient  to  sustain  liability 
by  necessary  implication:  Head  v.  French,  28  Id.  285.  Confession  specifying 
consideration  of  notes  in  general  terms  upheld:  Ely  v.  Cooke,  Id.  365;  Kel- 
logg V.  Cowing,  33  Id.  408.  So  as  to  facts  as  to  numerous  sales,  conducing  to 
a  balance,  for  which  judgment  confessed:  Neusbaum  v.  Kiem,  24  Id.  325; 
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see,  also,  Curtis  y.  Corhit,  25  How.  Pr.  58.  So  as  to  general  statement  as  to 
notes  indorsed  for  accommodation  of  confessor:  Hopkins  t.  Nd&on^  24  N.  Y. 
618. 

11.  Void  Judgments. — A  judgment  confessed  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors,  is  void  as  to  such  creditors:  Ryan  r. 
Daly,  6  CaL  238;  ScaUs  v.  ScoU,  13  Id.  76.  The  authority  given  by  sUtnte 
for  entering  judgment  by  confession  must  be  strictly  pursued:  Chapm  t. 
Thompson,  20  Id.  681;  Richards  v.  McMillan,  6  Id.  419;  Cordier  t.  Schhts^ 
18  Id.  676. 


CHAPTEB  V. 

CONTEMPT  OP  COURT. 

1.  Contempt  is  a  willful  disregard  or  disobedience  of  a 
public  authority.     Courts  of  justice  have  an  inherent  power 
to  punish  all  persons  for  contempt  of  their  rules  and  orders, 
for  disobedience  of  their  process,  and  for  disturbing  them 
in  their  proceedings:  Bouv.   L.  Diet.     In  California  the 
statute  enumerates  certain  acts  and  omissions  which  are  de- 
clared to  be  contempts  of  the  authority  of  the  court:  Code 
C.  P.,  sees.  1209-10.     Any  judicial  officer  may  punish  for 
contempt  in  the  cases  provided  for  in  the  code:  Id.,  see. 
178.     If  a  court  having  jurisdiction  should  issue  an  erro- 
neous order,  a  disobedience  of  it  is  a  contempt:  Ex  parit 
Cohen,  5  Cal.  494;  see  BcUchelder  v.  Moore,  42  Id.  412.    Any 
publication  pending  a  suit,  reflecting  either  upon  the  court, 
the  jury,  the  parties,  the  counsel,  etc. ,  with  reference  to  the 
suit,  or  tending  to  influence  the  decision  of   the  caase, 
though  not  aspersive  of  the  court,  is  a  contempt:  HoUings- 
wo^ih  V.  Duane,  Wall  C.  Ct.  100;  and  see  Vniied  States  v. 
Duane,  Id.  102.     See,  as  to  order  to  execute  a  release  or 
conveyance,  Morris  v.  Walsh,  9  Bosw.  636.    The  above  i8 
an  early  authority,  and  will  hardly  stand  the  test  of  the 
more  recent  and  more  liberal  decisions.     To  call  another  a 
liar,  in  the  presence  of  the  court,  and  in  the  hearing  of  its 
officers,  is  a  contempt.    Violent  language  and  an  assault 
made,  in  a  hall  adjoining  a  court-room,  and  within  the  hear- 
ing of  the  court,  it  then  being  in  session,  is  a  contempt, 
which  the  court  may  punish,  within  the  meaning  of  the  act: 
United  States  v.  Emerson,  4  Cranch  C.  Ct.  188. 

2.  When  a  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  it  may  be 
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punished,  for  which  an  order  must  be  made,  reciting  the 
facts  as  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  a  contempt,  and  that  he  be  punished  as  therein  prescribed. 
When  the  contempt  is  not  committed  in  presence  of  the 
court,  the  facts  must  be  shown  by  affidavits,  or  by  a  state- 
ment by  the  referees  or  arbitrators,  or  other  judicial  officer: 
Cal.  Code  0.  P.,  sec.  1211.  When  the  contempt  is  not 
committed  in  the  view  and  presence  of  the  court,  a  warrant 
of  attachment  may  be  issued,  or  without  a  previous  arrest,  a 
-warrant  of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commitment 
can  be  issued  without  such  previous  attachment  to  answer, 
or  such  notice  or  order  to  show  cause:  Id.,  sec.  1212. 
Whenever  a  warrant  of  attachment  is  issued,  the  court,  or 
judge,  must  direct,  by  an  indorsement  thereon,  that  the 
person  named  may  be  let  to  bail  for  his  appearance,  in  a 
Bum  named  in  such  indorsement:  Id.,  sec.  1213.  As  to 
service  of  the  warrant,  letting  to  bail,  condition  of  the  un- 
dertaking, etc.,  see  Id.,  sees.  1214  to  1216. 

3.  When  the  person  arrested  has  been  brought  up,  or 
appeared,  the  court  or  judge  must  proceed  to  investigate 
the  charge,  and  must  hear  the  answer,  and  witnesses  may 
be  examined  for  and  against  him,  and  adjournments  may  be 
had  from  time  to  time,  if  necessary.  Whether  the  person 
is  guilty  of  the  contempt  charged  must  be  determined  from 
the  answer  and  evidence  taken,  and  if  adjudged  guilty,  he 
may  be  fined  in  a  sum  not  exceeding  five  hundred  dollars, 
or  imprisoned  not  exceeding  five  days,  or  both :  Cal.  Code 
C.  P.,  sees.  1217, 1718.  When  the  contempt  consists  in  the 
omission  of  an  act  which  is  yet  in  the  power  of  the  person 
to  perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  warrant 
of  commitment:  Id.,  sec.  1219. 

J^o.  1063. 

Commitment  for  Contempt  for  Disrespec^ul  Language, 
[Title.] 

The  People  of  the  State  of  California, 
To  the  SheriflF  of County,  greeting: 

Whereas,  an  action  was  duly  commenced  in  the  said 
Court  on  the day  of ,  187 . . ,  between  A.  B., 
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as  plaintiff,  and  0.  D.,  as  defendant;,  for  the  purpose  of 
[state  purpose  of  the  action],  and  was  regularly  pending  in 

said  Court  on  the day  of ,  187 . . ;  and  whereas, 

on  that  day,  during  the  hearing  of  said  action,  and  in  the 
presence  and  hearing  of  said  Court,  while  said  Court  was  in 
session,  B.  N.,  a  witness  summoned  in  said  action  [or  the 
plaintiff,  or  defendant,  or  counsel,  or  a  by-stander,  or  oth- 
erwise, as  the  case  may  be],  did  publish,  utter,  and  say  aloud 
and  in  the  hearing  of  the  Court  and  others,  that  [here  insert 
disrespectful,  or  contemptuous  language],  of  and  concerning 
said  Court,  with  the  view,  on  the  part  of  the  said  £.  N.,  to 
bring  this  Court  and  its  proceedings  in  said  action  into 
contempt,  and  that  such  misconduct  did,  in  fact,  impair, 
hinder,  and  prejudice  the  rights  and  remedies  of  A.  B.,  the 
plaintiff  [or  of  C.  D.,  the  defendant]  in  said  action,  and  did, 
in  fact,  interrupt,  impede,  and  hinder  the  course  of  justice 
in  the  hearing  and  deliberation  of  the  Court  in  said  action, 
and  that  the  said  B.  N.  thereby  had  become  liable  to  pun- 
ishment for  said  disrespectful  and  contemptuous  langni^, 
pursuant  to  the  statute  in  such  case  made  and  provided; 
and  whereas  the  said  Court  did,  at  the  same  time  by  its 
order,  then  duly  entered,  adjudge  and  declare  that  the  said 
B.  N.  had  been  guilty  of  a  contempt  of  said  Court  by  the 
use  of  said  disrespectful  and  contemptuous  language,  and 
did  order  that  the  said  B.  N.  be  punished  for  his  said  con- 
tempt by  imprisonment  in  the  common  jail  of 

County,  for  the  term  of days. 

Now,  therefore,  you  are  required  and  commanded,  and 
we  do  warrant  and  enjoin  you  that  you  forthwith  attach  the 

said  B.  N.,  and  commit  him  to  the  common  jail  of 

County,  and  detain  him  there  for  the  term  of dajs, 

as  a  punishment  for  his  said  contempt  of  the Conrt, 

and  for  such  arrest,  imprisonment,  and  detention,  this  shall 
be  your  sufficient  warrant. 

Witness  the  Hon.  J.  C,  Judge  of  the    : Court,  at 

the  City  Hall,  in  the  City  and  County  of ,  this  .... 

day  of ,  187... 

[SlONATURX.] 

By  the  special  order  of  the  Court. 

[SlONATURB  OF  ClSRK.] 

4.  AflSdavit. — It  is  essential  to  the  validity  of  proceedings  in  contempt, 
whereby  a  person  is  subjected  to  fine  and  imprisonment,  that  they  show  s 
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case  in  point  of  jurisdiction  within  the  provisions  of  the  law  by  which  such 
proceedings  are  authorized,  for  mer^  intendments  and  presumptions  will  not 
be  indulged  in  their  support;  and  if  the  af&davit  be  defective  in  stating  the 
facts,  it  is  equivalent  to  no  affidavit:  Batchdder  v.  Moore,  42  Cal.  412. 

5.  Commitnient  should  State. — A  commitment  for  contempt,  for  re- 
fusing to  obey  an  order  of  court,  commanding  the  imprisonment  of  the  party 
in  contempt,  until  he  shall  comply  with  the  order,  should  set  forth  that  it  is 
in  the  power  of  the  party  to  comply:  Ex  parte  Coken,  6  Cal.  318;  McCartan 
V.  Van  Syckelf  10  Bosw.  694.  Though  courts  are  exclusive  judges  of  their 
own  contempts,  still  a  party  cannot  be  imprisoned  for  neglecting  or  refusing 
to  do  what  it  appears  it  is  out  of  his  power  to  perform:  Adams  v.  Hackettf  6 
CaL  316.  The  order  of  the  court  must  show  upon  its  face  the  facts  upon 
which  the  exercise  of  the  power  to  punish  is  based:  People  v.  Turner,  1  Id. 
152. ,  It  is  a  contempt  for  a  party  to  refuse  to  obey  or  answer  the  writ,  on 
the  ground  that  he  is  a  witness  attending  on  another  court:  Page  v.  Randall, 

6  Cal.  32. 

6.  Disobedience  of  Process. — Where  the  process  of  a  court,  as  an 
execution  commanding  the  sheriff  to  deliver  possession  of  a  chattel  has  been 
finally  and  completely  executed,  the  power  of  the  sheriff  under  it,  and  the 
authority  of  the  court  to  enforce  it,  cease;  and  a  wrong-doer  afterwards  tres- 
passing upon  the  person  thus  put  in  possession  cannot  be  deemed  guilty  of 
contempt  for  disobedience  to  the  process  of  the  court:  Loring  v.  lUsleyt  1 
Cal.  24. 

7.  Evidence  of  Contempt. — When  the  contempt  is  not  committed  in 
facia  curicB,  it  must  be  proved  by  affidavits  from  persons  who  witnessed  it: 

7  Dane  Abr.  307.  A  clear  case  must  be  shown:  In  re  Judson,  3  Blatchf.  148. 
As  to  court  not  hearing  collateral  evidence,  see  United  States  v.  Dodge,  2 
Gall.  313;  and  see  Thornton  v.  Davis,  4  Cranch  C.  Ct.  500.  Where  the  facts 
w^hich  are  supposed  to  establish  misconduct  in  an  attorney  are  susceptible  of 
explanation  showing  them  consistent  with  professional  propriety,  the  district 
court  has  no  power  to  adjudge  the  attorney  guilty  of  contempt,  and  to  strike 
him  from  the  rolls,  without  affording  him  an  opportunity  for  explanation: 
Fletcher  v.  Daingerfield,  20  Cal  427.  No  intendments  of  material  facts  should 
be  indulged  in:  Matter  of  MetcaJf  v.  Messenger,  46  Barb.  325. 

8.  Injunction,  Violation  of. — When  an  injunction,  granted  on  an  eo; 
parte  application  was  modified  on  motion  of  defendant  without  notice  to 
plaintiff,  on  defendant's  giving  bond :  Held,  that  subsequent  acts  of  defend- 
ant, in  violation  of  the  original  injunction,  were  not  in  contempt  The 
remedy  of  the  plaintiff,  if  there  were  error  in  the  order  modifying  the  injunc- 
tion, is  by  appeal,  but  he  cannot  have  a  mandamus  to  compel  the  issuance  of 
attachment  for  contempt:  Fremont  v.  Merced  Min.  Co.,  9  Cal.  18.  That  a 
violation  of  an  injunction,  induced  by  the  stratagem  of  the  plaintiff,  is  not 
ground  for  an  attachment:  Sparkman  v.  Higgins,  2  Blatchf.  29.  Where  the 
district  court  granted  an  injunction,  from  the  order  granting  which  the  de- 
fendant appealed,  and  then  disobeyed  the  injunction,  whereupon  plaintiff 
asked  for  an  attachment  for  contempt,  which  was  refused  on  the  ground  that 
the  appeal  superseded  the  injunction :  Held,  that  a  mandamus  may  issue  to 
compel  the  district  judge  to  issue  the  attachment,  the  plaintiff 's  remedy  by 
appeal  being  inadequate:  Merced  Min.  Co.  v.  Fremont,  7  Cal.  1.30.  The  district 
court  alone  has  jurisdiction  to  try  and  punish  for  a  contempt  for  the  violation 
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of  an  injunction  issued  out  of  the  district  court:  People  t.  County  Judge  (f 
Placer  County,  27  Oal.  151.  See  cases  where  defendant  was  held  liable  for 
contempt  in  cases  of  violation  of  injunction:  Ewing  v.  Johnson,  34-  How.  Pr. 
202;  BaUerman  v.  Finn,  32  Id.  501;  see,  also,  15  Id.  81;  9  K.  Y.  263; 
Wheeler  v.  OiUey,  35  How.  Pr.  139. 

9.  Jurisdiction. — Every  court  has,  while  engaged  in  the  perfonnance  of 
its  lawful  functions,  as  an  incident  to  its  judicial  character,  the  authority  to 
preserve  order,  decency  and  silence  in  its  presence;  and  in  such  case  may 
apprehend  and  punish  an  offender  without  further  examination  or  proof;  but 
where  the  offense  is  committed  out  of  court,  the  party  is  entitled  to  a  notica 
and  a  hearing  in  his  defense:  Ex  parte  Field,  1  CaL  187.  So  of  authority  to 
punish  a  counsel  for  interrupting  the  proceedings  at  the  trial:  Heerdl  v.  Wed- 
more,  2  Robt.  697.  The  district  courts  have  jurisdiction  to  punish  for  con- 
tempts of  their  process  and  to  issue  such  writs  as  are  necessary  to  the  exerciss 
of  that  jurisdiction:  Ex  parte  Cohen,  5  Cal.  494;  Pitt  v.  Daviaon^  37  N.  Y. 
235.  This  power  was  designed  not  only  to  protect  the  court  from  oontempt 
of  its  authority,  but  to  give  a  party  injured  an  additional  remedy  in  the 
action  for  the  restoration  of  what  he  was  entitled  to  by  the  judgment:  Peo- 
ple V.  Dwinelle,  29  Cal.  632.  The  jurisdiction  to  commit  for  contempt  ii 
derived  from  the  original  order  in  which  the  proceedings  are  founded,  not 
from  the  order  to  show  cause  why  the  party  should  not  be  punished:  Mjfert 
V.  James,  3  Abb.  Pr.  301.  Copies  of  the  affidavits  upon  which  the  applica- 
tion is  founded  should  be  served  with  the  attachment  on  the  order:  Maiter 
of  Smethurst,  2  Sandf.  724.  A  judge  out  of  court  cannot  punish  as  for  oon- 
tempt a  disobedience  of  an  order  made  by  him  in  a  statutory  proceeding  un- 
less authority  so  to  punish  is  expressly  conferred  by  law:  People  v.  BretuMM, 
45  Barb.  344.  A  party  cannot  be  punished  for  a  contempt  in  violating  a& 
order  which  the  court  had  no  jurisdiction  to  make:  People  v.  O^IfeiU,  47  CaL 
109. 

10.  Non-complianoe  "VTlth  MandamuB. — An  attachment  will  not  be 
issued  against  a  district  judge  for  non-compliance  with  a  writ  of  nuuidamai, 
by  which  he  was  directed  to  vacate  an  order  expelling  the  relator  from  the 
bar,  and  reinstate  him  in  his  office  of  attorney,  when  it  does  not  sppoar 
from  the  papers  on  which  the  motion  for  the  attachment  is  founded  that  soy 
application  has  been  made  to  the  court  to  vacate  the  order  as  oommanded 
by  the  writ  of  mandamus,  and  where  it  appears  that,  so  far  as  the  action  of 
the  judge  in  vacation  is  concerned,  he  has  in  substance  complied  with  the 
command  of  the  writ  of  mandamus  ;  and  in  such  case,  it  will  not  be  deemed 
a  disobedience  of  the  writ  that  the  court  has  again  expelled  the  relator  for 
reasons  alleged  to  have  arisen  after  the  issuing  of  the  writ:  Ex  parte  FM, 
1  CaL  188.  So,  for  not  having  obeyed  a  peremptory  writ  of  mandavMLS,  vhere 
this  has  been  adjudged  superseded  by  a  writ  of  error:  United  States  v.  Ka>- 
dall,  5  Cranch  C.  Ct.  385. 

11.  Order,  how  Reviewed. — ^A  commitment  for  oontempt  for  refunng  to 
obey  an  unlawful  order  of  court,  can  be  reviewed  and  set  aside  by  a  superior 
court:  Ex  parte  Botoe,  7  CaL  181.  Where  an  order  was  made  by  the  district 
court  of  the  eighth  judicial  district,  whereby  A.  was  ordered  to  be  imprisoned 
forty-eight  hours  and  fined  five  hundred  dollars  for  contempt  of  court,  vith* 
out  setting  forth  any  of  the  facts  whereon  the  order  was  based:  Held,  that  a 
certiorari  should  issue  to  remove  the  proceedings  for  review  into  this  court; 
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and  held,  further,  that  a  maiidamus  was  not  a  proper  remedy  in  such  case: 
People  V.  Turner,  1  Id.  152;  see  Ejc  parte  Field,  1  Id.  188.  In  Baiehelder  v. 
Moore,  42  Id.  413,  the  supreme  court  reviewed  on  certiorari,  and  set  aside  a 
judgment  for  contempt,  on  the  ground  that  the  court  exceeded  its  jurisdiction. 
See,  also,  People  v.  O'Heill,  47  Id.  110.  It  is  the  right  and  duty  of  the  su- 
preme court,  on  habeas  corpus,  to  review  the  decisions  of  inferior  courts,  in 
cases  of  contempt,  as  well  as  in  others:  Ex  parte  Rowe,  7  Id.  181.  But  an 
order  of  court  adjudging  a  party  guilty  of  contempt  is  not  appealable:  Aram 
V.  Shallefiberger,  42  Id.  276. 

12.  Order  Conclusive. — The  judgment  and  orders  of  the  court  or  judge 
made  in  cases  of  contempt,  are  final  and  conclusive:  Cal.  Code  C.  P.,  sec. 
1222;  Ex  parte  McCarthy,  29  Cal.  399.  The  law  regards  the  substance  more 
than  the  form,  and  where  the  proceeding,  though  in  form  a  case  of  contempt, 
is  in  substance  a  private  right,  the  appellate  court  will  compel  the  court  be- 
low to  issue  an  attachment  to  punish  a  contempt:  Merced  Mining  Co,  v.  FrC' 
Tnont,  7  Id.  130.  Every  court  empowered  to  punish  for  contempt  is  not  the 
sole  and  final  judge  in  all  cases  of  alleged  contempt:  Ex  parte  Howe,  7  Id. 
176. 

13.  Order  of  Court. — An  order  of  court  adjudging  a  party  guilty  of  con- 
tempt, should  always  show  upon  its  face  the  facts  upon  which  the  exercise  of 
the  power  is  based  and  the  adjudication  is  made:  The  People  v.  Turner,  1  Cal. 
152.  Whenever  an  order  of  the  district  court  fining  and  imprisoning  for  con- 
tempt, does  not  specify  on  its  face  wherein  the  contempt  existed,  it  will  be 
reversed  on  certiorari:  Ex  parte  Field,  Id.  187. 

14.  Proceedings. — As  to  the  proceedings  in  cases  of  contempt,  consult 
CaL  Code  C.  P.,  sees.  1209  to  1222.  The  mode  of  proceeding  to  punish  the 
editor  of  a  newspaper  for  contempt,  in  publishing  an  article  reflecting  upon  a 
court  of  justice,  is:  The  prosecutor  first  proves  by  affidavit  that  the  paper 
was  published  at  the  office  of  defendant,  and  that  he  is  editor.  Defendant  is 
then  called  upon,  by  rule,  to  show  cause  why  an  attachment  should  not  issue. 
On  this  rule  he  may  controvert  the  fact,  or  defend  on  legal  grounds.  But  if 
it  appears  that  a  contempt  has  been  committed,  an  attachment  will  be  di- 
rected, and  where  the  defendant  is  brought  in  by  it,  he  may  demand  that  the 
prosecutor  may  file  interrogatories,  and  if  by  his  answers  on  oath  he  purges 
himself  from  criminality,  he  must  be  discharged.  But  interrogatories  cannot 
be  forced  upon  him.  If  he  will  not  ask  them,  and  the  contempt  is  proved  by 
afiSdavit  or  other  testimony  of  the  prosecutor,  the  court  will  give  judgment 
against  him:  Hollingaworth  v.  Duane,  Wall.  C.  Ct.  77;  see  United  States  v. 
JDuane,  Id.  102.  Where  the  plaintiff  proceeded  under  section  239  of  the 
practice  act,  to  examine  his  judgment-debtor  as  to  a  judgment  held  by  him 
against  A.,  and  after  examination  obtained  an  order  to  apply  the  same  to  the 
judgment  of  plaintiff,  it  seems  that  it  is  not  necessary  to  make  A.  a  party  to 
the  proceeding:  Adams  v.  HackeU,  7  Cal.  187. 

15.  Re-entry  on  Lands — The  district  courts  have  jurisdiction  to  punish 
for  contempt,  persons  who  re-enter  upon  a  tract  of  land  after  having  been  dis- 
possessed therefrom  by  a  judgment  and  process  of  a  court  of  competent  juris- 
diction: Cal.  Code  C.  P.,  sec.  1210;  Peo;?fe  v.  Dwinelle,  29  Cal.  632.  It  is  es- 
sential that  the  person  accused  be  one  who  has  been  dispossessed  or  ejected: 
BatcJieUier  v.  Moore,  42  Id.  412.  A  person  against  whom  a  judgment  is  re- 
covered in  ejectment,  and  who  is  removed  from  the  land  by  a  writ  of  restitu- 
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tion,  is  not  guilty  of  contempt  for  re-entering  on  the  land,  if  an  event  has 
occurred  after  the  judgment  and  before  the  re-entry,  which  confers  npon  him 
the  right  of  possession:  People  v.  Dwinelk^  29  CaL   632;   Mahoney  t.  Vom 
Winkle,  33  Cal.  448. 

16.  Refusal  to  Pay  Money. — Wh6re,  in  the  regular  coarse  of  judicial 
proceedings  before  a  court  of  general  jurisdiction,  a  party  having  notice  of 
the  proceedings  has  been  ordered  by  the  judgment  to  pay  a  certain  sam  of 
money,  and  in  default  of  obedience  to  the  order  has  been  committed  for  con- 
tempt, he  cannot,  on  application  to  the  supreme  court  for  a  writ  of  habeat 
corptASj  question  the  regularity  of  the  acts;  the  power  of  the  court  below  to 
make  the  order  is  the  only  question:  Ex  parte  Perkifu,  18  CaL  60.  In  a  suit 
for  divorce,  the  court  has  power  to  order  the  husband  to  pay  money  to  the 
wife  for  her  support  during  the  litigation,  and  for  counsel  fees  and  other  legal 
expenses;  and  such  order  may  be  enforced  by  imprisonment  for  contempt^  in 
case  of  refusal  to  pay:  Id.  Where  a  party  to  a  divorce  suit  fails  to  pay 
money  into  the  hands  of  the  clerk,  upon  an  order  of  court  directing  the  pay- 
ment, it  seems  an  attachment  may  issue  without  summoning  the  party  toshov 
cause  why  it  should  not  issue:  Kernodle  v.  Cason,  25  Ind.  362.  So,  for  the 
payment  of  alimony:  Ward  v.  Ward,  6  Abb.  Pr.  (N.  S.)  79.  A  party  cannot 
be  imprisoned  for  neglecting  or  refusing  to  do  what  clearly  appears  not  to  be 
in  his  power  to  perform.  Such  as  an  order  to  pay  into  court  certain  moneys, 
when  it  is  shown  he  did  not  have  the  moneys  in  question  when  the  order  was 
made:  Adams  v.  Haskell,  6  Cal.  316. 

17.  Service  of  Order. — In  proceedings  to  punish  the  defendant  for  a 
contempt  for  refusing  to  comply  with  the  judgment,  personal  service  of  the 
order  to  show  cause  why  the  defendant  should  not  be  punished,  is  not  indis- 
pensable: Pitt  V.  Dawson,  37  N.  Y.  235.  And  interrogations  are  not  neces- 
sary: Id.  For  proceedings  in  such  cases,  see  Id.  But  there  must  be  servics 
of  the  order,  or  notice,  or  attachment  to  answer:  CaL  Code  C.  P.,  secL  If!12. 

18.  Supplementary  Proceedings. — Interposing  delays  in  supplementary 
proceedings,  with  the  effect  of  defeating  the  creditor's  attempt  to  reach  the 
property,  is  a  contempt  of  the  order:  Ross  v.  Clussman,  3  Sandf.  667.  The 
refusal  to  apply  property,  though  the  defendant  deny  under  oath  that  he  hid 
any,  is  a  contempt:  Matter  qf  Pester,  2  Code  R.  98.  The  power  to  pnniih 
for  contempt  in  supplementary  proceedings  is  not  affected  by  the  fact  that 
the  judgment  was  merely  for  costs:  Brush  v.  Lee,  6  Abb.  Pr.  (N.  S.)  50. 
See,  also,  as  to  supplementary  proceedings:  Oerrigan  v.  Wheelwright,  3  Ahbi 
Pr.  (N.  S. )  264. 

19.  Underteiking  for  Appearance Where  a  party  has  been  arrested 

for  a  contempt,  and  has  given  bond,  with  sureties  for  his  appearance  at  coait, 
to  abide  the  order  of  the  court,  and  has  been  adjudged  to  be  guilty  of  the 
misconduct  alleged,  and  punislmient  by  fine  and  imprisonment  ordered,  the 
statute  does  not  authorize  the  bond  to  be  prosecuted  at  the  same  time  that  i 
warrant  of  conmiitment  is  issued  against  the  party:  Barton  y.  Butts,  32  Hot. 
Pr.  466. 

20.  "What  Deemed  Contempts For  enumeration  of  contempts,  cod- 

suit  CaL  Code  C.  P.,  sees.  1209,  1210,  1991,  and  1000;  Tomlin's  Law  Did. 
That  to  obtain  an  opinion  of  the  court  affecting  the  rights  of  persons,  oot 
parties  to  the  pretended  controversy,  would  be  punishable  as  a  contempt:  See 
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Lord  V.  Veade^  8  How.  Pr.  251;  Cleveland  v.  Chamberlain^  \  Black,  419. 
That  the  clerk  may  have  an  attachment  for  non-payment  of  his  fees,  see  Lee 
V.  Patterson,  2  Cranch.  C.  Ct.  199. 

Jfo.  1064. 

Commitment  for  RefuaaX  to  Testify. 
[VKinJB.] 

The  People  of  the  State  of  California, 
To  A.  P.,  Sheriff  of  the  said  Count j,  greeting: 

E.  F,  having  this  day  been  brought  before  me,  on  a  war- 
rant by  me  issued  to  compel  his  attendance  to  testify  [where 
the  witness  appears  in  pursuance  of  the  subpoena,  say: 
having  this  day  appeared  before  me,  in  pursuance  of  a  sub- 
poena by  me  issued,  requiring  him  to  appear  and  testify] 
touching  the  execution  of  ia  conveyance  of  real  estate  from 
K.  B.  to  C.  T.,  to  which  the  said  E.  F.  is  a  subscribing 
witness,  as  is  said;  and  the  said  E.  F.,  although  required 
by  me,  having  refused  to  answer  upon  oath  [if  the  commit- 
ment  is  made  on  account  of  the  refusal  of  the  witness  to 
answer  a  particular  question  deemed  pertinent  by  the  officer, 
insert  here,  the  following  question,  etc.,  specifying  it  par- 
ticularly] touching  the  execution  of  said  conveyance.  You 
are  therefore  commanded  forthwith  to  convey  the  said  E.  F. 
to  the  jail  of  the  said  county,  and  there  commit  him  to  close 
custody  in  such  jail,  without  bail,  until  he  shall  submit  to 
answer  on  oath  as  aforesaid  [or  the  question  aforesaid]  or 
be  discharged  according  to  law. 

O.  P., 

[Date.]  County  Jndge  of County. 

21.  Disobedience  o  "Witaetm, — Disobedience  to  a  subpoena,  or  a  re- 
fusal to  be  sworn  or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or 
deposition  when  required,  may  be  punished  as  a  contempt  by  the  court  or 
officer  issuing  the  subpoena  or  requiring  the  witness  to  be  sworn:  and  if  the 
witness  be  a  party,  his  complaint  may  be  dismissed  or  his  answer  stricken 
out:  Cal.  Code  C.  P.,  sec.  1991;  Id.,  sec.  1209,  subd.  10;  Clark  v.  Reese,  35 
Oal.  89;  see,  also,  Keiaker  v.  Ay  res,  46  Id.  82.  So,  the  refusal  of  one  party 
to  give  to  the  other  party,  within  a  specified  time,  an  inspection  and  copy, 
or  permission  to  take  a  copy  of  any  book,  document  or  paper,  in  his  posses- 
sion or  under  his  control,  containing  evidence  relating  to  the  merits  of  the 
action  or  defense,  may  be  punished  as  a  contempt:  Id.,  sec.  1000.  So  of 
witness  not  producing  books:  Ileerdt  v.  Wetmore,  2  Robt.  697.  So  of 
refusal  to  submit  to  examination:  Woods  v.  DeFiganiere,  1  Id.  607.  Witness 
fined  and  required  to  give  security,  in  refusing  to  answer  questions  before 
grand  jury,  and  insolence  to  them:  United  JStates  v.  Caton,  1  Cranch  C.  Ct. 
150. 
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22.  Refusing  to  Testily — A  statement  that  R.  was  committecl  for  com- 
tempt  in  refusing  to  answer  certain  questions  propounded  to  him  by  the 
grand  jury  is  not  a  compliance  with  the  section.    The  question  asked  should 
be  set  out:  Ex  partt  Rotoe,  7  Cal.  181.  In  such  a  case,  the  commitment  should 
state  that  the  grand  jury  were  inquiring  into  a  certain  question,  stating  it; 
that  the  prisoner  was  sworn  as  a  witness,  and  certain  questions  asked  him, 
stating  them;  that  he  refused  to  answer;  that  the  facts  were  thereupon  pre- 
sented to  the  court  by  the  grand  jury,   and  the  prisoner,  required  by  the 
court  to  answer,  which  being  refused  by  the  prisoner,  he  was  committed  for 
contempt.    And  this  rule  is  based  upon  the  power  of  an  appellate  court  to 
review  on  liaheas  corpus,  the  proceedings  of  an  inferior  in  cases  of  contempt: 
Id.     A  party  committed  for  refusing  to  answer  questions  propounded  to  lum 
as  a  witness,  under  an  order  that  he  stand  committed  till  he  answer  the 
questions,  will  be  discharged  on  habeas  corpus,  where  it  appears  that  the 
suit  has   abated;  there  being  no  longer  parties  or  subject-matter  before 
the  court,  there  is  no  longer  a  case  in  which  the  questions  can  be  asked: 
Ex  parte  Rotoe,  7  CaL  175.     It  seems  that  the  refractory  witness  might  stiU 
be  reached  by  attachment  for  the  contempt,  and  by  a  judgment  thereon;  Id. 
When  witnesses  are  brought  before  either  branch  of  the  legislature,  they  may 
be  compelled  to  testify  by  process  of  contempt,  when  without  legal  cause 
they  refuse  to  do  so:  Ex  parte  McCarthy,  29  Gal.  395. 


CHAPTER  VI. 

DEPOSIT  IN  COUBT  AND  APPOINTMENT  OP  RECEIVEIl. 

1.  Deposit  in  court  may  be  made  in  the  following 
cases,  under  the  code:  First.  In  arrest  and  bail,  the  de- 
fendant at  any  time  before  execution,  shall  be  discharged 
from  arrest  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest:  Cal,  Code  C.  P.,  sec.  486;  or  he  may  at  the 
time  of  the  arrest  deposit  the  amount  in  the  hands  of  the 
sheriff;  or,  if  the  bail  be  reduced,  may  deposit  the  reduced 
amount  instead  of  giving  bail,  and  shall  receive  from  the 
sheriff  a  certificate  of  the  deposit  made,  and  he  shall  be  dis- 
charged from  custody:  Id.,  sec.  497.  The  sheriff  shall  then 
deposit  the  money  in  court,  giving  a  certificate  to  each  of 
the  parties:  I^.,  sec.  498.  As  to  disposition  of  money  on 
recovery  of  judgment,  see  Id.,  sec.  500. 

2.  Deposit  in  court  may  be  made :  Second.  In  actions  for 
the  foreclosure  of  mortgages,  after  the  sale  of  the  prop- 
erty, if  there  be  surplus  money  after  payment  of  the 
amount  due  on  the  mortgage,  lien  or  incumbrance,  with 
costs,  the  court  may  cause  the  same  to  be  paid  to  the  per- 
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sons  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court:  Cal.  Code  C.  P.,  sec.  727. 

3.  Deposit  in  court  may  be  made:  Third.  In  actions 
against  steamers,  boats  and  vessels,  after  the  satisfaction  of 
the  execution  by  the  application  of  the  process  of  sale:  1. 
To  the  payment  of  the  amount  of  claims  filed;  and,  2.  To 
the  payment  of  the  judgment  and  costs  and  sheriff's  fees; 
if  no  appearance  by  the  owner,  master,  or  consignee  has 
been  made  in  the  action,  the  court  sliall  direct  a  deposit  of 
the  balance  in  court:  Cal.  Code  C.  P.,  sec.  825. 

4.  Deposit  in  court  may  be  made :  Fourth.  In  appeal,  to 
render  the  appeal  effectual  for  any  purpose,  appellant  shall 
file  an  undertaking  in  the  amount  required  by  law,  or  such 
amount  may  be  deposited  in  court  in  lieu  thereof:  Cal.  Code 
C.  P.,  sec.  941;  and  such  deposit  will  be  effectual  as  a  stay 
of  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  except  in  the  cases  provided  for  in 
sections  942,  943,  944  and  945:  Id.,  sec.  949. 

6.  Deposit  in  court  maybe  made:  Fifth.  A  defendant, 
against  whom  an  action  is  pending  upon  a  contract  or  for 
specific  personal  property,  at  any  time  before  answer,  upon 
affidavit  that  a  person,  not  a  party  to  the  action,  makes 
against  him,  and  without  any  collusion  with  him,  a  demand 
upon  the  same  contract,  or  for  the  same  property,  upon  no- 
tice to  such  person  and  the  adverse  party,  may  apply  to  the 
court  to  substitute  such  third  person  in  his  place  and  dis- 
charge him  from  liability  to  either  party,  on  his  depositing 
in  court  the  amount  claimed  on  such  contract,  or  delivering 
the  property  or  its  value  to  such  person  as  the  court  njay 
direct;  and  the  court  may  in  its  discretion  make  an  order 
substituting  a  person  in  the  place  of  the  defendant,  on  the 
latter  depositing  in  the  court  the  amount  claimed  on  the 
contract:  Cal.  Code  C.  P.,  sec.  386.  So,  a  tenant  may  offer 
to  pay  the  rents  into  court  to  abide  the  ultimate  decision  of 
the  case :  McDeviU  v.  Sullivan^  8  Cal.  592.  There  are  many 
cases  occurring  in  practice  where  the  court,  in  the  exercise 
of  its  equity  powers,  may  order  the  fund  which  is  the  sub- 
ject of  the  litigation  to  be  paid  into  court  to  abide  the 
result  of  the  suit,  as  well  as  special  sums  for  purposes  in- 
cident to  the  action. 
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APPOINTMENT  OF  RECEIVER. 


6.  A  receiver  may  be  appointed  by  the  court  in  which 
an  action  is  pending,  or  by  the  judge  thereof,  in  the  follow- 
ing cases:  1.  In  an  action  by  a  vendor  to  vacate  a  fraudu- 
lent purchase  of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between  partners  or  others 
jointly  owning  or  interested  in  any  property  or  fund,  on  the 
application  of  the  plaintiffs  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,   and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured; 2.  In  an  action  by  a  mortgagee  for  a  foreclosure  of 
his  mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  there  is  danger  of  the  mortgaged  property  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the  prop- 
erty is  probably  insufficient  to  discharge  the  mortgage  debt; 
3.  After  judgment,  to  carry  the  judgment  into  effect;  4. 
After  judgment  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  in  proceedings  in  aid  of  execution,  when  an  exe- 
cution has  been  returned  unsatisfied,  or  when  the  judgment- 
debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
judgment;  5.  In  the  case  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  danger  of  insol- 
vency, or  has  forfeited  its  corporate  rights;  6.  In  all  other 
cases  where  receivers  have  heretofore  been  appointed  by 
the  usages  of  courts  of  equity:  Cal.  Code  0.  P.,  sec.  564. 
Upon  the  dissolution  of  a  corporation  the  district  conrt 
of  the  county  may,   upon    the   application   of   any  cred- 
itor, stockholder,  or  member  of  the  corporation,  appoint 
one  or  more  persons  to  be  trustees  or  receivers,  to  take 
charge  of  the  estate  and  effects  thereof  for  the  purposes 
named  in  the  statute:  See  Id.,  sec.  565. 

7.  In  the  case  of  La  Societe  JFrancaise  cCJEpargiies  el  depre- 
voyance  Mutuelle  v.  The  Fifteenth  District  Court,  c/c,  decided 
December,  1878,  by  the  supreme  court  of  California,  it 
was  held  that  the  general  and  ordinary  jurisdiction  of  conrts 
of  equity  does  not  embrace  the  power  to  appoint  a  receiver 
of  the  property  of  a  corporation  in  aid  of  a  suit  prosecuted 
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against  it  by  a  private  person,  but  such  power,  if  it  exists 
at  all,  must  be  derived  from  a  statute  conferring  it  upon  the 
court,  and  that  section  564  of  the  Code  of  Civil  Procedure 
does  not  confer  it.  It  was  further  held  that  the  effect  of 
the  appointment  of  a  receiver  in  such  case  is  to  dissolve 
the  corporation:  See,  also,  Neally.  BiU,  16  Cal.  145;  and 
Aitomey-Oeneral  v.  Vtica  Iris.  Co.,  2  Johns.  Ch.  B.  388, 
cited  in  the  above  case.  For  notes  and  authorities  upon 
the  subject  of  receivers  generally,  see  ante,  vol.  1,  p.  273, 
et  8eq, 


CHAPTER  VII. 

PROCEEDINaS    ON  OFFER    TO  COMPROMISE. 

1.  The  defendant  may,  at  any  time  before  the  trial  or 
judgment  serve  upon  the  plaintiff  an  offer  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days,  he  may  file  the  offer 
with  proof  of  notice  of  acceptance,  and  the  clerk  must  there- 
upon enter  judgment  accordingly.  If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence  upon  the  trial,  and  if  the  plaint- 
iff fail  to  obtain  a  more  favorable  judgment  he  cannot  re- 
cover costs,  but  must  pay  the  defendants  costs  from  the 
time  of  the  offer:  Cal.  Code  C.  P.,  sec.  997;  see,  also.  Id. 
sec.  895. 

2.  An  offer  under  the  foregoing  section  is  not  to  be 
deemed  an  admission  that  anything  is  due,  unless  the  offer 
in  the  terms  in  which  it  is  made  is  accepted,  in  which  case 
judgment  is  entered:  See  Id.,  sec.  2078.  The  distinction 
between  an  ''offer  to  compromise"  and  dk cognovit  at  common 
law,  should  be  kept  in  mind;  the  latter  being  good  as  an 
admission  in  pais  after  answer  filed :  Hirschfield  v.  Franklin, 
6  Cal.  607.  If  judgment  is  entered  upon  the  cognovit,  and 
by  its  authority,  then  the  amount  acknowledged  would  have 
been  the  sum  of  the  judgment;  but  where,  upon  complaint 
and  answer  denying  the  allegations  thereof,  the  acknowledg- 
ment is  used  as  evidence,  interest  may  be  given  by  way  of 
damages:  Id.     The  ''offer  to  compromise  "  and  a  cognovit 
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depend  for  their  effect  upon  actions  already  brought,  and 
are  therefore  to  be  distinguished  from  a  warrant  of  attorney 
to  confess  judgment,  which  is  given  before  action  brought, 
and  the  offer  in  writing  under  section  2074,  which  may  be 
made  either  before  or  after  action  brought. 

3.  The  true  meaning  of  the  statute  authorizing  the  derk 
to  enter  judgment  upon  an  offer  on  the  part  of  defendant  to 
suffer  judgment  for  a  specified  sum,  etc.,  is  that  he  can  en- 
ter  judgment  only  when  the  offer  is  made  after  action  is 
brought  by  the  filing  of  the  complaint  and  while  pending, 
and  where  the  party  hands  to  the  clerk  the  complaint,  offer 
of  judgment,  and  notice  of  acceptance  of  the  offer,  at  the 
same  time,  and  thereupon  the  clerk  enters  judgment,  it  is 
void:  Crane  v.  HirschfMer,  17  Cal.  582. 

4.  If  the  defendant  at  any  time  before  the  trial  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  s 
specified  sum,  the  plaintiff  may  immediately  have  judgment 
therefor,  with  the  costs  then  accrued;  but  if  he  do  not  ac- 
cept such  offer  before  the  trial,  and  fail  to  recover  in  the 
action  a  sum  equal  to  the  offer,  he  shall  not  recover  costs, 
but  costs  shall  be  adjudged  against  him,  and  if  he  recover, 
be  deducted  from  his  recovery.  But  the  offer  and  failure  to 
accept  it  shall  not  be  given  in  evidence  to  affect  the  recovery 
otherwise  than  as  to  costs:  Cal.  Code  C.  P.,  sec.  895. 

5.  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  prop- 
erty, is,  if  not  accepted,  equivalent  to  the  actual  prodaction 
and  tender  of  the  money,  instrument  or  property :  Cal.  Code 
C.  P.,  sec.  2074. 


CHAPTEB  Vni. 

INSPECTION  OP  BOOKS,   DOCUMENTS,   ETC.,   AND  PBOOP  OF  WBIT- 

INGS,    RECORDS  AND  STATUTES. 

1.  ''Any  court  in  which  an  action  is  pending,  or  a  judge 
thereof,  or  a  county  judge,  may,  upon  notice,  order  either 
party  to  give  to  the  other,  within  a  specified  time,  an  in- 
spection and  copy,  or  permission  to  take  a  copy  of  entries 
of  accounts  in  any  book,  or  of  any  document  or  paper  in 
his  possession,  or  under  his  control,  containing  evidence 
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relatiDg  to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may  ex- 
clude the  entries  of  accounts  of  the  book  or  the  document 
or  paper,  from  being  giving  in  evidence;  or  if  wanted  as 
evidence  by  the  party  applying,  may  direct  the  jury  to  pre- 
sume them  to  be  such  as  he  alleges  them  to  be;  and  the  court 
may  also  punish  the  party  refusing,  for  a  contempt  This 
section  is  not  to  be  construed  to  prevent  a  party  from  com- 
pelling another  to  produce  books,  papers,  or  documents 
when  he  is  examined  as  a  witness:"  Cal.  Code  C.  P.,  sec. 
1000;  see,  also,  Id.,  sec.  1855,  subd.  2.  The  code  does  not 
prescribe  upon  what  evidence  the  order  shall  be  based, 
whether  upon  affidavit,  or  oral  testimony.  The  better  prac- 
tice is  to  base  the  motion  upon  affidavits  showing  that  the 
books,  papers  or  documents  are  in  the  possession  of  the 
adverse  party,  or  under  his  control,  and  their  materiality  as 
evidence,  and  to  serve  a  copy  of  the  same  with  the  notice. 
When  the  order  is  obtained,  a  copy  of  it  must  also  be 
served,  not  only  for  the  purpose  of  laying  a  foundation  for 
proceedings  for  contempt,  but  to  notify  him  what  particu- 
lar books,  papers  and  documents  are  required  to  be  in- 
spected and  copied. 

2.  Where  an  inspection  or  copy  is  not  desired  in  advance 
of  the  trial,  notice  may  be  given  the  adverse  party  to  pro- 
duce it;  and  if  he  fail  to  do  so  the  writing  may  then  be 
proved  by  the  party  giving  the  notice,  as  in  case  of  its  loss. 
But  the  notice  to  produce  it  is  not  necessary  where  the 
writing  is  itself  a  notice,  or  where  it  has  been  wrongfully 
obtained  or  withheld  by  the  adverse  party:  Cal.  Code  G. 
P.,  sec.  1938. 

JVb.  1065. 

Notice  of  Motionjor  Order  o/ Inspection^  etc:,  of  Books,  Documents,  etc, 
[Title.] 

To  C.  D.,  defendant  in  said  action: 

Sir:  You  are  hereby  notified  that  the  plaintiff  herein 

will,  on  the day  of ,  187 . ,  at  10  o'clock  A.  m.,  or 

as  soon  thereafter  as  counsel  can  be  heard,  at  the  court- 
room of  said  Court,  in  the  City  Hall  at ,  in  said 

county,  move  the  Court  for  an  order  that  you  give  to  this 
plaintiff  an  inspection  and  copy  of  [describe  book,  docu- 
ment or  paper],  in  your  possession  [or  under  your  control]. 
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containiDg  evidence  relating  to  tlie  merits  of  tbis  action. 
Said  motion  will  be  based  and -beard  upon  tbe  affidavit  of 

,  a  copy  of  wbicli  is  bereto  attached  and  berewitli 

served,  and  tbe  files  and  records  of  said  Court  in  said 
cause.  E.  F., 

Attorney  for  PlAiiiti£ 

JVb.  1066. 

Notice  to  Produce  Papers,  etc.,  on  Trial. 
[Title.] 

To defendant  [or  plaintiflTJ : 

You  are  bereby  notified  to  produce  upon  tbe  trial  of 
tbe  above-entitled  cause  [a  certain  contract  in  writing  made 

between  A.  B.  and  C.  D.,  on  or  about  tbe day  of , 

187 . ,  relating  to  tbe  sale  of  tbe  premises  described  in  the 
complaint  herein],  and  if  you  fail  to  do  so  secondary  evi- 
dence of  its  contents  will  be  given. 

Attorney  for  Defendant 

3.  Affidavit  to  Prove  ZiOsb — In  this  state,  the  testimony  may  be  giren 
orally  or  offered  by  affidavit.  Either  course  may  be  adopted,  and  either 
course  will  avail:  BagUy  v.  Eaton,  10  CaL  126.  So,  proof  of  loss  of  an  in- 
strument may  be  by  the  part>'*s  own  affidavit,  to  lay  a  foundation  for  proving 
the  contents.  But  the  affidavit  of  a  third  person,  that  a  trunk  of  the  pazty 
containing  his  papers  is  lost,  is  insufficient,  without  showing  that  it  contained 
the  paper  in  question.  But  this  the  party  may  show  by  his  own  oath:  Mo 
Cann  v.  Beach,  2  Cal.  25.  An  affidavit  showing  that  the  survey or-genenl 
has  adopted  a  rule  refusing  to  allow  the  original  to  be  taken  from  the  files,  is 
a  sufficient  predicate:  Hendey  v.  Tarpey,  7  Cal.  288. 

4.  Altered  Writing. — The  party  producing  a  writing  as  genuine,  whick 
has  been  altered,  or  appears  to  have  been  altered,  after  its  execution,  in  a  part 
material  to  the  question  in  dispute,  and  such  alteration  is  not  noted  on  the 
writing,  shall  account  for  the  appearance  or  alteration.  The  party  may  sbov 
that  the  alteration  was  made  by  another,  without  his  concurrence,  or  ▼» 
made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise  properly  or 
innocently  made.  If  he  do  that,  he  may  give  the  writing  in  evidence,  bet 
not  otherwise:  Cal.  Code  C.  P.,  sec.  1982.  Where  a  deed  is  produced,  it  is 
incumbent  on  the  party  to  establish  by  satisfactory  evidence  that  the  alten- 
tion  was  made  by  the  grantor  or  by  his  authority,  or  the  deed  "will  be  deemed, 
for  the  purposes  of  the  action,  to  read  as  it  did  before  the  alteration  was  made: 
Oalland  v.  Jaekman,  26  Cal.  79.  A  party  offering  a  promissory  note  in  evi- 
dence is  not  obliged,  before  the  same  is  admitted,  to  account  for  an  eiann 
appearing  upon  the  face  of  it,  unless  the  erasure  has  been  made,  or  appean 
to  liave  been  made,  after  the  execution  of  the  instrument,  and  is  on  a  part  of 
the  note  which  is  matorial  to  the  point  in  dispute:  Corcoran  v.  Doll,  32  Cal- 
82.  So,  on  a  printed  form  of  note,  where  the  erasure  is  made  only  as  to  tfc« 
printed  matter:  Id. ;  see,  also.  Brooks  v.  Galdtrwood,  34  Id.  564;  Wwndaik 
V.  Cadogan,  50  Id.  613. 
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5.  Copies  of  ReoordB  as  Evidence — Every  citizen  baa  a  right  to  in- 
spect and  take  a  copy  of  any  public  writing  of  this  state,  except  as  otherwise 
expressly  provided  by  statute:  Cal.  CodeC.  P.,  sec.  1S92.  "Public  writings'' 
are  laws,  judicial  records,  other  official  documents,  and  public  records,  kept 
in  this  state,  of  private  writings:  Id.,  sec.  1894.  Every  public  officer  having 
the  custody  of  a  public  writing  which  a  citizen  has  a  right  to  inspect  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of  legal 
fees  therefor,  and  such  copy  is  admissible  in  evidence  in  like  cases  and  with  like 
effect  as  the  original  writing:  Id.,  sec.  1893.  A  public  record  of  a  private 
writing  may  be  proved  by  the  original  record,  or  by  a  copy  thereof  certified 
by  the  legal  keeper  of  the  record:  Id.,  sec.  1919.  There  is  no  attempt  by 
the  statute  to  dispense  with  the  rule  that  the  best  evidence  must  be 
resorted  to  which  the  nature  of  the  case  will  admit:  McLcy  v.  Goodwin^  6  CaL 
579.  To  entitle  a  book  to  the  character  of  an  official  register,  it  is  not  neces- 
sary that  it  be  required  by  an  express  statute  to  be  kept,  nor  that  the  nature 
of  the  office  should  render  the  book  indispensable.  It  is  sufficient  that  it  is 
directed  by  the  proper  officer  to  be  kept:  Kyhurg  v.  Perkins^  6  Cal.  674.  It 
is  well  settled  that  a  certified  copy  of  an  instrument  affecting  real  property, 
duly  recorded,  may  be  read  in  evidence,  without  proof  of  the  original,  if  it 
be  sho^kii  to  the  satisfaction  of  the  court  that  the  original  is  not  under  the 
control  of  the  party:  CaL  CodeC.  P.,  sec.  1951;  Hicks  v.  Coleman,  25  Cal. 
122;  Hurlburt  v.  Butenop,  27  Id.  50;  MeMinn  v.  O'Connw,  Id.  238;  cited  in 
Mayo  V.  Mazeanx,  38  Id.  442.  Alcaldes'  records  are  on  a  footing  with  other 
records  kept  by  the  county  recorder,  and  a  certified  copy  of  an  instrument 
found  therein  is  admissible  under  the  same  circumstances  as  are  certified 
copies  of  records  made  by  himself,  upon  proof  of  the  loss  of,  or  inability  of 
the  party  to  produce  the  original:  Kyhurg  v.  Perkins,  6  Cal.  674;  Donner  v. 
Palmer,  31  Id.  500;  Oanoood  v.  Hoistings,  38  Id.  216;  citing  Touchard  v. 
Keyes,  21  Id.  210.  A  sworn  copy  or  exemplification  of  instruments  in  the 
archives  of  the  government  is  evidence,  and  the  originals  ought  not  to  be 
removed  from  the  government  offices:  Gregory  v.  McPherson,  13  CaL  574. 
Copy  of  decree  of  land  commission  as  evidence,  see  Young  v.  Emerson,  18 
CaL  416. 

6.  Foreign  State  Records  and  Iiaws. — A  copy  of  the  written  law  or 
other  public  writing  of  any  state  or  county,  attested  by  the  certificate  of  the 
officer  having  charge  of  the  original,  under  the  public  seal  of  the  state  or 
country,  is  admissible  as  evidence  of  such  law  or  writing:  CaL  Code  C.  P., 
sec.  1901.  As  to  statute  books  of  other  states,  published  by  authority,  see 
Id.,  sec.  1900.  The  oral  testimony  of  witnesses  skilled  therein  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or  foreign  country,  as  are 
also  printed  and  published  books  of  reports  of  the  decisions  of  the  courts  of 
such  state  or  country,  or  proved  to  be  commonly  admitted  in  such  courts: 
Id.  1902. 

7.  Foreign  Record — A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  production  of  a  copy  thereof,  certified  by  the  clerk,  with  the 
seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal;  or  by  the  legal  keeper 
of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  to  be  a 
true  copy  of  such  record,  together  with  a  certificate  of  the  chief  judge  or 
presiding  magistrate,  that  the  person  making  the  certificate  is  the  clerk  of 
the  court,  or  the  legal  keeper  of  the  record,  and  in  either  case,  that  the  sig- 
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nature  is  genuine,  and  the  certificate  in  due  form;  and  the  mgnatnre  of  the 
cliief  judge  or  presiding  magistrate  must  be  authenticated  by  the  certificate 
of  the  minister  or  ambassador  of  the  United  States,  or  of  a  consul,  vice-con- 
sul, or  consular  agent  of  the  United  States,  in  such  foreign  conntiy;  CaL 
Code  C.  P.,  sec.  1906.  Such  certificates  are  generally  received  as  prima  fatk 
evidence  of  both  the  character  of  the  officers  giving  them  and  the  genuine- 
ness of  their  signatures:  Mott  v.  Smithy  16  CaL  633.  So  of  a  certificate  of  a 
notary  public  or  United  States  consul:  Id.  Notaries  and  consuls  of  eveiy 
grade,  whether  principal  or  inferior  notary,  or  consul-general,  or  vice-consol: 
Id. ;  see  Ely  v.  Frisbie,  17  Cal.  250.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence  upon  proof:  1.  That  the  copy  offered 
has  been  compared  by  the  witness  with  the  original,  and  ia  an  exact  tran- 
script of  the  whole  of  it;  2.  That  such  original  was  in  the  custody  of  the 
clerk  of  the  court  or  other  legal  keeper  of  the  same;  and,  3.  That  the  copy 
is  duly  attested  by  a  seal,  which  is  proved  to  be  the  seal  of  the  court  where 
the  record  remains,  if  it  be  the  record  of  a  court;  or  if  there  be  no  such  seal, 
or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal  keeper  of  the 
orignal:  Cal.  Code  C.  P.,  sec.  1907;  see  Young  v.  Boaenbaum^  39  Cal.  654. 

8.  Judicial  Records. — A  judicial  record  of  this  state,  or  of  the  United 
States,  may  be  proved  by  the  production  of  the  original,  or  a  copy  thereof, 
certified  by  the  clerk,  or  other  person  having  the  legal  custody  thereof.  That 
of  a  sister  state  may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of 
the  court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a  certifi- 
cate of  the  chief  judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form:  Cal.  Code  C.  P>,  sec.  1905;  see,  also,  Const.  U.  S.,  Art  4,  sec  1; 
Thompson  v.  Manrow,  1  Cal.  428;  Parke  v.  Williams,  7  Id.  249;  Low  v. 
Burrows,  12  Id.  181. 

9.  Perpetuating  Testixnoiiy. — For  the  rule  of  proceeding  in  the  perpet- 
uation of  testimony  in  California,  see  Code  C.  P. ,  sees.  2083  to  2089. 

10.  Printed  Statutes.— Books  printed  or  published  under  the  authority 
of  a  sister  state  or  foreign  country,  and  purporting  to  contain  the  statutee, 
code,  or  other  written  law  of  such  state  or  country,  or  proved  to  be  commooly 
admitted  in  the  tribunals  of  such  state  or  country  as  evidence  of  the  written 
law  thereof,  are  admissible  in  this  state  as  evidence  of  such  law:  CaL  Code 
C.  P.,  seo.  1900. 

11.  Seed,  Impression  ol — ^A  seal  of  a  court  or  public  office  may  be  im- 
pressed upon  wax,  wafer,  or  any  other  substance,  and  then  attached  to  the 
original  or  a  copy  thereof,  or  it  may  be  impressed  on  the  paper  alone:  CaL 
Code  C.  P.,  sec.  1931;  Connelly  v.  Ooodwin,  5  CaL  220.  A  scrawl,  iiitb 
"  L.  S."  written  within,  is  sufficient  as  a  private  seal:  Code,  see.  1931.  See, 
as  to  certified  copy  of  deed,  Jones  v.  Martin,  16  Cal.  166;  see,  also,  Dowm 
V.  Palmer,  31  Id.  600,  and  cases  there  cited. 

12.  Secondary  Evidence— Lost  Papers. — Thero  shall  be  no  evidence 
of  the  contents  of  a  writing  other  than  the  writing  itself,  except:  First  When 
the  original  has  been  lost  or  destroyed;  in  which  case  proof  of  the  loss  or  de- 
struction shall  first  be  made:  CaL  Code  C.  P.,  sec.  1855,  subd.  1.  Diligent 
search  in  all  places  where  the  original  is  likely  to  be  found  must  be  shovoi 
unless  it  is  proved  to  have  been  destroyed:  Taylor  v.  Ctarh,  49  CaL  671; 
People  V.  Hust,  Id.   653.    The  facts  and  circnmstauces  of  the  destructioB 
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must  be  shown:  Bagley  v.  Admr.  of  McMieklef  9  Cal.  430.  So,  in  suit  by 
the  assignee  of  a  book  account,  the  assignor  is  a  competent  witness  to  prove 
to  the  court  the  loss  of  the  book  of  original  entries,  as  a  preliminary  to  the 
introduction  of  secondary  evidence  of  its  contents:  Oaulfieldy.  Sanders,  17 
Cal.  569.  As  to  parol  evidence  to  prove  contents  of  instruments  destroyed 
by  fire:  Collier  y,  Corbett,  15  CaL  183.  So,  where  the  record  bock  containing 
a  judgment  has  been  destroyed  by  fire,  secondary  evidence  is  admissible  to 
establish  the  fact  of  the  existence  of  such  judgment  and  its  contents:  Ames  v. 
Hoy,  12  Cal.  11.  Proof  that  a  notice  upon  a  mining  claim  has  been  torn,  and 
that  the  remaining  portion  is,  as  the  witness  thinks,  illegible  and  defaced,  is 
enough  to  introduce  a  copy  of  it:  Dunning  v.  Ranhin,  19  Cal.  640.  But  a 
copy  of  a  notice  posted  on  a  mining  claim,  to  show  its  extent,  is  not  admissi- 
ble in  evidence,  if  the  notice  itself  be  attainable:  Lombardo  v.  Ferguson,  15 
Cal.  372.  The  proof  of  the  loss  of  receipts,  without  proof  of  their  genuine- 
ness, is  not  a  sufficient  predicate  for  the  admission  of  evidence  as  to  their 
contents:  Reynolds  v.  Jourdan,  6  Cal.  108.  The  plaintiff  also  made  oath  he 
had  never  had  the  deed:  Held,  to  be  insufiBcient  to  introduce  parol  proof  of 
its  contents:  Lawrence  v.  Fulton,  19  Cal.  684.  Where  an  original  instrument, 
proved  to  be  lost,  has  been  recorded,  it  is  error  to  admit  parol  evidence  of  its 
contents,  unless  the  failure  to  produce  the  record  is  accounted  for:  Brotherton 
V.  Mart,  6  Cal.  488.  To  make  the  copy  of  an  unrecorded  deed  evidence,  the 
loss  of  the  original  being  shown,  the  testimony  of  the  subscribing  witnesses 
to  the  deed,  if  such  there  be,  should  be  had,  at  least  to  the  fact  of  the  execu- 
tion of  the  paper,  unless  they  are  shown  to  be  without  the  jurisdiction  of  the 
court:  Smith  v.  Brannan,  13  CaL  107. 

13.  Secondary  Evidence — Posseasion  of  Adverse  Party. — There 
shall  be  no  evidence  of  the  contents  of  a  writing  other  than  the  writing  it- 
self, except:  Second.  Where  the  original  is  in  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  no- 
tice: Cal.  Code  C.  P.,  sec.  1855,  subd.  2.  Where  it  is  impossible  to  produce 
the  paper  between  the  time  of  giving  the  notice  and  the  trial,  that  fact  should 
be  made  to  appear:  Burke  v.  Table  Mountain  Co,,  12  Cal.  403.  Parol  evi- 
dence of  the  contents  of  a  written  contract  between  the  alleged  husband  and 
wife  to  live  together  without  marriage  is  inadmissible,  except  after  due  no- 
tice to  produce  the  contract,  and  refusal  to  do  so:  Poole  and  Wifev,  Gerrard, 
9  Id.  593.  Parol  proof  of  a  written  contract  and  assignment  thereof  in  writ- 
ing, not  admissible,  so  as  to  charge  the  assignee,  without  notice  to  produce 
the  original  or  account  for  its  loss:  Crimes  v.  Fall,  15  Id.  63;  see  Jones  v. 
Jones,  38  Id.  586. 

14.  Secondary  Evidence — Records  and  Public  Documents. — There 
shall  be  no  evidence  of  the  contents  of  a  writing  other  than  the  writing  it- 
self, except:  Third.  When  the  original  is  a  record,  or  other  document,  in  the 
custody  of  a  public  officer:  Cal.  Code  C.  P.,  sec.  1855,  subd.  3.  Certified 
copies  of  grants  made  by  the  surveyor-general  of  the  United  States  are  inad- 
missible in  evidence  unless  the  absence  of  the  original  is  accounted  for:  HenS' 
ley  V.  Tarpey,  7  Cal.  288.  But  see  Natoma  Wat,  and  Min,  Co,  v.  Clarhin,  14 
Id.  644.  The  expediente,  consisting  of  the  petition,  plot,  reference,  report, 
act  of  concession,  approval,  grant,  etc.,  filed  in  the  archives  of  the  Mexican 
government,  is  as  much  an  original  document  as  the  grant  delivered  to  the 
grantee:  Gregory  v.  MePherson,  13  Id.  5G2.     Where,  to  suit  for  goods  sold 
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and  delivered,  defendant  pleads  his  discharge  in  insolvency:  ItM,  that  in 
support  of  his  plea  he  can  offer  in  evidence  certified  copies  of  the  decree,  and 
of  each  of  the  papers  composing  the  record  of  the  insolvent  proceedings,  sep- 
arately; and  that  these  papers  need  not  all  be  attached  together,  and  the 
whole  certified  as  one  record:  Oladslone  v.  Davidson^  18  Id-  41. 

15.  Secondary  Evidence  —  Made  by  Statute.  — There  shall  be  no 
evidence  of  the  contents  of  a  writing  other  than  the  writing  itself,  except: 
Fourth.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the 
record  is  made  evidence  by  this  code  or  other  statute:  Cal.  Code  C.  P.,  sec. 
1855,  subd.  4;  McMinn  v.  O'Connor,  27  Cal.  238.  The  act  of  1851,  section 
21,  gives  to  papers  properly  recorded  the  like  effect  as  originalB,  bnt  it  does 
not  dispense  with  pcoof  of  execution:  PowtWa  Heirs  v.  Hendricks,  3  CaL  427. 
But  this  statute  is  changed:  See  CaL  Code  C.  P.,  sec  1951.  Bat  it  does  not 
dispense  with  the  production  of  the  originals,  if  they  can  be  obtained;  it 
merely  fixes  the  value  of  the  copy  as  evidence,  when  it  is  necessary  to  be  in- 
troduced, from  the  loss  of  the  original:  Mace  v.  Goodwin,  6  CaL  579;  Mc- 
Minn  v.  O'Connor,  27  Id.  238.  A  recorder  need  not  transcribe  the  notarial 
seal  to  the  acknowledgment  of  a  deed  where  the  certificate  states  that  the 
seal  was  affixed:  Jones  v.  Martin,  16  CaL  165.  A  power  of  attorney,  not 
affecting  real  estate,  is  not  required  to  be  recorded,  and  the  fact  that  it  ac- 
knowledges land  recorded,  does  not  dispense  with  proof  of  its  execution: 
Stevens  v.  Irwin,  12  CaL  306.  A  party  claiming  title  under  a  deed  duly  ac- 
knowledged is  entitled  to  have  a  certified  copy  of  the  record  of  the  same 
received  in  evidence,  upon  making  statute  proof  that  he  never  had  control  of 
the  original,  and  that  it  is  not  in  his  power  or  control:  Hurlburt  v.  Butenop, 
27  CaL  60.  Or  that  they  are  lost:  Hicks  v.  Coleman,  26  Cal.  129.  A  United 
States  patent  for  land  may  be  proved  by  producing  from  the  recorder's  office 
the  book  in  which  it  is  recorded,  without  proof  of  the  loss  of  the  original: 

Vance  v.  Kohlberg,  50  Id.  346. 

16.  Secondary  Evidence — Nximerous  Accounts. — ^There  shall  be  no 
evidence  of  the  contents  of  a  writing  other  than  the  writing  itself,  except: 
Fifth.  When  the  original  consists  of  numerous  accounts  or  other  documents, 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole:  CaL  Code  C.  P., 
sec.  1855,  subd.  6.  In  cases  mentioned  in  subdivisions  3  and  4,  a  copy  of  the 
original,  or  of  the  record,  must  be  produced;  in  those  mentioned  in  snbdiTit- 
ions  one  and  two,  either  a  copy  or  oral  evidence  of  the  contents:  Id.  Hiis 
section  is  limited  to  proof  of  the  contents  of  the  writing.  The  fact  of  the 
making  of  the  writing  may  be  proved  by  parol:  Poole  v.  Qirard,  9  CaL  6W; 
Sais  V.  Sais,  49  Id.  264.  The  acts  of  a  corporation  by  its  board  of  directoiSk 
may  be  proved  by  parol,  where  by  mistake  they  were  not  entered  on  the 
minutes:  B.  V.  Association  v.  WtUiams,  50  Id.  353. 


CHAPTER  IX. 

SUBMITTING  CONTROVERSY   WITHOUT  ACTION. 

1.  Parties  to  a  question  in  difference  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon  a 
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case  containing  tlie  facts  upon  wLicli  the  controversy  de- 
pends^ and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been  brought; 
but  it  must  appear,  by  affidavit,  that  the  controversy  is  real, 
and  the  proceedings  in  good  faith,  to  determine  the  rights 
of  the  parties:  Cal.  Code  0.  P.,  sec.  1138. 

2.  Judgment  shall  be  entered  in  the  judgment-book  as  in 
other  cases,  but  without  costs  for  any  proceeding  prior  to 
the  trial.  The  case,  the  submission,  ^  and  a  copy  of  the 
judgment  shall  constitute  the  judgment-roll:  Oal.  Code  0. 
P.,  sec.  1139.  And  maybe  enforced  in  the  same  manner 
as  if  it  had  been  rendered  in  an  action,  and  is  in  the  same 
manner  subject  to  appeal:  Cal.  Code  C.  P.,  sec.  1140. 

3.  Where  an  appeal  is  taken  from  a  decision  of  the  jus- 
tice's court  in  such  a  case,  the  transcript  on  appeal  must 
contain  a  copy  of  the  affidavit  required  by  the  same  section, 
showing  the  reality  of  the  *  controversy  and  good  faith  of 
the  proceeding:  Mellois  v.  Chaine,  20  Cal.  679,  Where  in- 
stead of  this  affidavit,  the  record  only  showed  an  allegation 
in  the  agreed  statement  on  appeal  that  the  cause  was  heard 
in  the  court  below  on  an  agreed  statement  of  facts,  and  the 
affidavit  of  the  defendant  that  the  controversy  was  real,  the 
appeal  was  dismissed:  MeUois  v.  Ghaine,  20  Cal.  679. 

4.  ProceedingB. — Where  the  parties  to  a  controversy  make  an  agreed 
case,  under  the  three  hundred  and  seventy-seventh  section  of  the  practice 
act  (Cal.  Code  C.  P.,  sec.  1138),  which  was  submitted  for  decision  to  the  dis- 
trict court,  the  consideration  of  the  court  is  restricted  to  the  facts  submitted 
in  the  case:  Crandallv.  Amador  County,  20  Cal.  72.  Where  the  plaintiff 
claimed  that  the  defendant  was  indebted  to  him,  and,  under  the  section 
above  referred  to,  a  case  was  made  and  submitted  stating  the  facts  agreed 
upon  between  the  parties,  upon  which  the  district  court  decided  that  plaint- 
iffs demand  was  not  established  without  proof  of  other  additional  facts: 
Jleld,  that  it  was  error  for  the  court,  instead  of  rendering  judgment  for  the 
defendant,  to  make  an  order  based  upon  the  supposition  that  plaintiff  estab- 
lished such  other  facts:  Id. 

JVo.  1067. 

Stibmission  of  Controversy  wUhottt  Action. 

[TiTLB  SAME  A9  IN  PLEADING.] 

The  said  parties  hereby  agree  upon  the  foUowiDg  state- 
ment of  facts,  and  submit  the  same  to  the  Court,  for  the  de- 
termination of  the  points  in  controversy  hereinafter  speci- 
fied. The  facts  agreed  on  are  as  follows :  [Set  forth  facts 
as  agreed.] 
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The  points  in  controversy,  and  upon  which  the  decision 
of  the  Court  is  asked  are  as  follows:  [State  points  in  con- 
troversy.] 

[Date.]  [Sionatukesl] 

JVb.  1068. 
Affidavit  to  Submission, 
[Vestttk.] 

A.  B.  and  C.  D.,  the  parties  to  the  foregoing  case,  being 
duly  severally  sworn,  each  for  himself  says,  that  the  con- 
troversy set  forth  in  the  foregoing  submission  is  real,  and 
the  proceedings  in  good  faith  to  determine  the  rights  of  the 
said  parties. 

[JUBAT.]  [SlONATUMS.] 


CHAPTER  X. 

TAKING    DEPOSITIONS. 

1.  The  testimony  of  a  witness,  in  this  state,  may  be  taken 
by  deposition,  in  an  action,  at  any  time  after  the  service  of 
the  summons  or  the  appearance  of  the  defendant;  and  in  a 
special  proceeding,   after  a  question  of  fact  has  arisen 
therein,  in  the  following  cases:  1.  Where  the  witness  is  a 
party  to  the  action  or  proceeding,  or  an  officer  or  member 
of  a  corporation  which  is  a  party  to  the  action  or  proceed- 
ing, or  a  person  for  whose  immediate  benefit  the  action  or 
proceeding  is  prosecuted  or  defended;  2.  Where  the  witness 
resides  out  of  the  county  in  which  his  testimony  is  to  be 
used;  3.  Where  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  continue 
absent  when  the  testimony  is  required;  4.  Where  the  wit- 
ness, otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infirm  to  attend;  5.  Where  the  testimony  is  required  upon 
a  motion,  or  any  other  case  where  the  oral  examination  of 
the  witness  is  not  required:  Cal.  Code  C.  P.,  sec.  2021. 

2.  Before  whom  Takea— DepoBitions  in  this  state  may  be  taken  before 
any  judge  or  officer  authorized  to  administer  oaths:  Cal.  Code  C.  P.,  s^ 
2031.  An  affidavit  taken  in  another  state  of  the  United  States  to  be  used  is 
this  state  may  be  taken  before  a  commissioner  appointed  by  the  governor  cl 
this  state  to  take  affidavits  and  depositions  in  such  other  state,  or  before  sny 
notary  public,  or  before  a  judge  or  clerk  of  a  court  of  record  having  a  seal: 
Id.,  sec.  2013.  Any  affidavit  taken  in  a  foreign  country,  to  be  used  in  this 
state,  may  be  taken  before  an  embassador,  minister,  consul,  vice-consol  or 
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consnlar  agent  of  the  United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country:  Id.,  sec.  2014. 

3.  Competency  of  'Witness. — To  make  the  testimony  of  a  witness  ad- 
missible, he  must  be  competent  at  the  time  of  taking  deposition.  It  is  the 
effect  of  the  interest  on  the  witness  at  the  time  his  testimony  is  taken  that 
disqualifies  him:  Kimball  v.  Oearhart,  12  Oal.  27.  Where  the  parties  stipu- 
lated that  a  deposition  which  had  been  taken  in  another  action,  should  be 
used  on  the  trial,  "with  the  same  force  and  effect,  subject  to  the  same  ex- 
ceptions as  if  taken  in  this  case,**  and  the  party  objecting  had  attended  at  the 
examination  in  such  former  case  without  objecting  to  the  competency  of  the 
witness:**  Held,  that  the  stipulation  was  a  waiver  of  any  objections  to  the 
competency  of  the  witness:  Brooks  v.  Crosby,  22  GaL  42. 

4.  How  Taken. — As  to  how  depositions  must  be  taken  when  taken  out 
of  the  state,  see  Cal.  Code  0.  P. ,  sees.  2024-28;  when  taken  within  the  state, 
see  Id.,  sees.  2031-38.  Where  a  deposition  of  a  party  to  the  suit  is  taken  ex 
parte,  though  after  notice,  and  the  witness  is  therefore  not  subjected  to  a 
cross-examination,  the  language  used  by  him  will  be  suspiciously  regarded, 
and  only  a  very  literal  interpretation  given  to  it:  Spring  v.  HUl,  6  Cal.  17; 
see  Cal.  Code  C.  P.,  sec.  2033.  A  party  who  appears  at  the  taking  of  a  de- 
position and  examines  the  witness,  without  objecting  to  his  competency,  can- 
not afterwards  interpose  that  objection:  Brooks  v.  Crosby,  22  CaL  42.  The 
deposition  of  a  party  to  a  civil  action  may  be  taken,  notwithstanding  he  is 
confined  in  jail:  MaxweU  v.  Bives,  11  Nev.  213. 

5.  "When  Admissible. — Depositions,  if  properly  taken,  may  be  used  by 
either  party  upon  the  trial,  against  any  party  giving  or  receiving  the  notice, 
subject  to  all  legal  exceptions;  but  if  the  parties  attend  at  the  examination, 
no  objection  to  the  form  of  an  interrogatory  shall  be  made  at  the  trial  unless 
the  same  was  stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  under  subdivisions  2,  3,  or  4  of  sec.  2021,  proof  must  be  made  at  the 
trial  that  the  witness  ccmtinues  absent  or  infirm,  or  is  dead.  The  deposition 
may  also  be  read  in  case  of  the  death  of  the  witness:  Cal.  Code  C.  P., 
sec.  2032.  The  only  legal  exception  which  is  waived  if  not  made  at 
the  taking,  where  the  party  attends,  is  as  to  the  form  of  the  interrogatory : 
Lawrence  v.  Fulton,  19  Cal.  684.  But  objection  must  be  made  when  the  deposi- 
tion is  offered  in  evidence:  Hohbs  v.  Dtfff,  43  Id.  485.  A  deposition  of  one 
of  the  defendants,  introduced  by  plaintiff  on  trial,  may  be  introduced  by  the 
defendants  on  a  new  trial:  Turner  v.  Mellhaney,  8  CaL  575.  The  deposition 
of  a  surveyor  who  ran  the  boundary  line  of  a  grant,  taken  in  one  action,  is 
admissible  in  another  action  between  different  parties,  as  hearsay  evidence 
upon  the  location  of  such  lines,  after  his  death.  Hence,  the  deposition  of 
Vioget  as  to  the  position  of  the  southern  boundary  of  the  Sutter  grant,  offered 
in  connection  with  the  map  drawn  by  him,  is  admissible  as  a  hearsay  evi- 
dence, though  taken  in  another  action  between  different  parties:  Morton  v. 
Folger,  15  Cal.  275. 

ESTKB,  YOL.  Ill— 35 
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JVb.  1060. 

Affidavit  for  Examination  of  WUnest. 
[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

II.  The  summons  in  said  action  has  been  served.  P.  Q. 
is  a  witness  material  and  necessary  for  me  on  the  trial  of 
said  action,  without  the  benefit  of  whose  testimony  I  cannot 

safely  proceed  to  trial;  said  witness  resides  in  the 

County  of ,  and  is  about  to  leave  said County, 

where  said  action  is  pending  and  is  to  be  tried,  and  will 
probably  continue  absent  when  his  testimony  is  required. 
[Or  state  other  facts  showing  that  the  case  is  within  section 
2021  of  Cal.  Code  C.  P.] 

III.  I  am  informed  and  verily  believe  that  it  is  the  inten- 
tion of  said  witness  to  depart  from  said County,  on 

the day  of ,  187. .    I  was  not  aware  of  his  intended 

departure  in  time  to  give  five  days'  notice  of  the  time  and 
and  place  of  taking  his  deposition;  and  the  attorneys  for 
the  said  defendant  reside  at ,  in  said  County, 

[JUKAT.]  [SlONATUBS.] 

Jfo.  1070. 

Affidavit  on  Motion  for  Commission  to  Examine  Witness  uut  <if  State. 

[Title.] 
[Venue.] 

A.  B.,  the  plaintiff  in  the  above-entitled  action,  being 
duly  sworn,  deposes  and  says: 

That  the  summons  in  the  said  action  has  been  served,  and 
that  P.  Q.  is  a  witness  material  and  necessary  for  the  said 
[plaintiff]  on  the  trial  of  the  said  action,  without  the  ben- 
efit of  whose  testimony  the  said  [plaintiff]  cannot  safelj 
proceed  to  trial;  that  said  witness  resides  in  the  City  of 
[New  York,  in  the  County  of  New  York,  in  the  State  of 
New  York],  and  is  out  of  this  State,  and  will  continue  ab- 
sent when  his  testimony  is  required. 

[JUBAT.]  [S1ONATUB&] 

6.  By  'Whom  Made.— This  affidavit  may  be  made  by  any  penon  to* 
quainted  with  the  facts,  if  no  stay  of  proceedings  is  desired:  De  Marr.  Vom 
Z,in'lt,  2  Johns.  Cas.  69.  But  if  otherwise,  it  wiU  be  better  that  the  affi- 
davit should  be  made  by  the  applicant,  or  an  excuse  given  for  its  not  beisg 
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8o  made:  See  Eaton  v.  North,  7  Barb.  631.  See  aa  to  postponement:  Cal. 
Code  C.  P.,  sec.  2027. 

7.  What  it  Must  Show. — It  is  not  necessary  to  state  what  facts  are 
expected  to  be  proved  by  the  witness:  Eaton  v.  North,  7  Barb.  631.  As  to 
the  materiality  of  the  witness:  Id.  And  advice  of  counsel  as  to  the  same: 
BeaU  V.  Dq/,  7  Wend.  513.  That  witness  is  absent  and  will  continue  absent 
must  be  stated:  Pooler  v.  Maples,  1  Wend.  65.  As  to  requisites  of  affidavit 
under  the  New  York  practice,  see  Seymour  v.  Strong,  19  Wend.  98;  Warner 
V.  Harvey,  9  Id.  444;  Bracket  v.  Dudley,  1  Cow.  209. 

JVb.   1071. 

Notice  of  Taking  Deposition  qf  Witness,  and  Time  and  Place  of  Examination, 

with  Copy  of  Affidavit, 
[Title.] 

You  will  please  take  notice,  that  the  depositions  of  L.  M. 
and  N.  O.,  on  behalf  of  the  plaintiffs  in  the  above-entitled 
action,  to  be  used  on  the  trial  thereof,  will  be  taken  before 

P.  Q.,  a  notary  pijblio  in  and  for  the  County  of , 

in  the  State  of  California,  at  his  office  in  the  City  of , 

County  of ,  on  the day  of ,  A.  D.  187 . , 

between  the  hours  of  nine  A.  H.  and  five  p.m.  of  that  day;  and 
if  not  completed  on  that  day,  the  taking  will  be  continued 
from  day  to  day  successively  thereafter,  and  over  Sandays, 
at  the  same  place,  until  completed. 

And  you  will  further  take  notice  that  the  annexed  is  a 
copy  of  an  affidavit  of  S.  T.,  one  of  the  said  plaintiffs, 
showing  that  the  case  is  one  mentioned  in  section  2021  of 
the  California  Code  of  Civil  Procedure. 

E.  F., 

[Datk  asd  Addkbss.]  Attorney  for  PlaintifEa. 

JVo.  107Z. 
Order  Shortening  Time  qf  Notice, 

Good  cause  being  shown  therefor,  it  is  hereby  ordered 
that  the  time  of  giving  the  foregoing  notice  is  hereby  short- 
ened to  two  days. 

A.  B., 

[Date.]  Jndge. 

8.  Notice. — The  party  desiring  to  take  a  deposition  within  this  state, 
must  serve  on  the  adverse  party  a  previous  notice  of  the  time  and  phice  of 
examination,  together  with  a  copy  of  an  affidavit  showing  that  the  case  is 
one  mentioned  in  section  2021.  Such  notice  must  be  at  least  five  days,  and 
in  addition,  one  day  for  every  twenty-five  miles  of  the  distance  of  the  pUice 
of  examination  from  the  residence  of  the  person  to  whom  the  notice  is  given, 
unless,  for  a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.   When 
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a  shorter  time  is  prcscribedi  a  copy  of  the  order  must  be  served  with  the  no- 
tice: CaL  Code  C.  P.,  sec.  2031.  Notice  of  time  and  place  having  been 
given,  it  is  a  matter  of  small  importance  who  took  the  deposition,  partku- 
larly  in  view  of  the  inconvenience  and  delay  which  would  result  from  a  differ^ 
ent  rule:  WilUams  v.  Chadbourne^  6  Cal.  559.  Notice  must  be  served  upon 
the  attorney  for  the  party,  where  he  has  one:  Griffith  v.  Gfruner,  47  CaL  644; 
Gal.  Code  C.  P.,  sec.  1015.  But  proof  of  service  of  the  notice  may  be  made 
by  parol  testimony:  Hobbs  v.  Duff,  43  Cal.  485.  A  slight  error  in  the  titk 
of  a  cause,  where  there  is  no  other  suit  pending  between  the  parties,  wiH  not 
invalidate  the  notice:  MUU  v.  Dunlap,  3  CaL  94;  see,  also,  CaL  Code  C.  P., 
sec.  1046. 

9.  Waiver  of  ObjectionB. — An  appearance  at  the  time  and  place,  and 
cross-examining  the  witness,  waives  whatever  objection  may  be  had  because 
the  notice  is  too  short:  Jones  v.  Love^  9  Cal.  68. 

JTo.   107S, 

Notice  of  Motion/or  Commission  to  examine  Wityiess  out  qf  State, 
[Title.] 

The  defendant  and  his  attorney  will  please  take  notice 
that  upon  the  within  affidavit,  and  upon  the  complaint  and 
the  papers  filed  in  the  above-entitled  action,  I  shall  more 
this  honorable  Court,   at  the  Court  Boom  thereof,  in  the 

County  of ,  on  the day  of , 

A.  D.,  187.,  at  the  opening  of  the  Court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  that  a  commission 
issue  out  of  and  under  the  seal  of  this  honorable  Court,  to 
take  the  testimony  of  F.  G.,  a  witness  residing  out  of  this 
State,  directed  to  some  proper  person  residing  at  the  City  of 

,  in  the  State  of ,  then  and  there  to  be  se- 
lected and  appointed  by  the  Judge  of  this  Court. 

E.  F., 

[Date.]  Attorney  for  Plaintiff. 

JVb.  1074. 

Si^lation  that  DeposUUm  qf  Witness  may  he  Taken  m  IJUr  StaU  (9 

ht  Used  on  the  Trial, 
[Title.] 

It  is  hereby  stipulated  that  the  deposition  of  B.  S.,  a 
witness  on  behalf  of  the  [plaintiff]  in  the  above-entitled 
action,  may  be  taken  before  T.  U.,  a  notary  public  [or  any 

other  officer  or  person  agreed  upon],  in  and  for  the 

County  of ,  in  this  State,  at  his  office  in  said 

County,  on  the day  of ,  187.,  between  the 

hours  of A.  M.,  and P.  H.  of  that  day,  and  if  not 
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completed  on  that  day,  may  be  continued  from  day  to  day 
thereafter  and  over  Sundays,  at  the  same  place,  until  com- 
pleted. And  when  so  taken,  the  said  deposition  may  be 
Qsed  on  the  trial  of  said  action,  subject  to  the  same  ob- 
jections (except  as  to  the  form  of  interrogatories),  as  if  the 
said  witness  were  there  personally  present  and  testifying 

therein. 

G.  H., 

[Date.]  Attorney  for  the  Defendant. 

Jfo.  1075. 

Order  for  CommMon  to  TcJse  Testimony, 
[Title.] 

Upon  reading  and  filing  the  affidavit  of  A,  B.,  and  upon 
the  files,  papers  and  records  in  this  action,  and  due  proof 
of  service  of  notice  of  motion  having  been  made  and  filed, 
on  motion  of  G.  H.,  Esq.,  attorney  for  the  defendant  in 
said  action: 

It  is  ordered,  that  a  commission  issue  out  of  and  under 
the  seal  of  this  Court,  directed  to  J.  K.,  a  person  agreed 

upon  between  the  parties,  residing  at  the  City  of , 

County  of ,  in  the  State  of ,  to  take  the  testi- 
mony of  P.  Q.,  residing  at  the  same  place,  as  a  witness  on 
behalf  of  the  defendant,  upon  such  proper  interrogatories, 
direct  and  cross,  as  the  respective  parties  may  prepare,  to 
be  settled,  if  the  parties  shall  disagree  as  to  their  form,  by 

the  Hon.  Judge  of  this  Court,  on  the day  of    , 

187 . ,  at o'clock  in  the noon,  at  the  court-room  of 

this  Court. 

JTo.   1076. 

Commission  to   Take   Testimony. 

The. People  of  the  State  of  California  to  A.  B.,  Greeting: 
Whereas,  it  appears  to  our  Judge  of  our  District  Court 

of  the Judicial  District  of  the  State  of  California,  that 

,  of  the ,  of ,  in  the of ,  material 

witness  in  a  certain  action  now  pendiug  in  our  said  District 

Court,  between ,  plaintiff,  and ,  defendant, 

and  that  the  personal  attendance  of  said  witness  cannot  be 
procured  at  the  trial  of  the  said  action,  we,  in  confidence 
of  your  prudence  and  fidelity,  have  appointed  you,  and  by 
these  presents  do  appoint  you  a  commissioner  to  examine 
said  witness,  and  therefore  we  authorize  and  empower  you, 
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at  certain  days  and  places,*  to  be  by  yoa  for  that  pnrpose 
appointed,  diligently  to  examine  said  witness  on  the  inter- 

rqgatories  annexed  to  this  Commission,  and  npon , 

on oath,  first  taken  before  you,  and  canse  the  said 

examination  of  the  said  witness  to  be  reduced  to  writing 
and  signed  by  the  same  witness  and  by  yourself,  and  then 
return  the  same  annexed  to  this  Commission,  unto  our  Dis- 
trict Court  aforesaid,  with  all  convenient  speed,  inclosed 
under  your  seal. 

Witness:  Hon ,  Judge  of  the Judicial  Dis- 
trict, at  the ,  in  the County  of  ,  this 

day  of ,  A.  D.  187 . . 

Attest  my  hand  and  seal  of  said  District  Court,  the  day 

year  last  above  written. 

C.  D., 

[Seal  of  Court.]  Clerk. 

10.  CommiBsion,  what  to  Contain.— In  general,  witnesses  to  be  exam- 
ined under  a  commission  must  be  named  in  it:  Wright  v.  Jesmp,  31>ner,  642; 
Forrest  v.  Forrest,  3  Bosw.  661;  9  Abb.  Pr.  289.  Wbere  the  names  are  not 
known  to  the  party,  if  they  are  sufficiently  described,  and  their  evidence  it 
shown  to  be  material,  the  commission  may  be  issued  describing  them:  Shaftr 
V.  WilcoXf  2  Hall,  502.  As  to  the  effect  of  a  misnomer,  compare:  Haffsr. 
Pkelps,  1  Sandf.  64;  Brown  v.  Southvjorth,  9  Paige,  351;  BlackeU  v.  Laimbter, 
1  Sandf.  Ch.  366.  The  want  of  a  seal  to  the  commission  is  a  fatal  defect: 
Ford  y.  WilUams,  24  N.  Y.  359;  Traqf  v.  Suydam,  30  Barb.  110;  WhUns^  t. 
Wyneoop,  4  Abb.  Pr.  370. 

11.  Interrogatories,  Settlements  ol— As  to  the  practice  of  settlement 
under  the  California  practice,  and  that  examination  may  be  without  inters 
rogatories,  consult  CaL  Code  C.  P.,  see.  2025.  Documents  to  be  identified 
by  the  witness,  or  copies  of  them,  may  be  annexed  to  the  interrogatories: 
Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203.  And  it  is  not  essential  that 
the  originals  should  be  thus  attached:  Id.  Kor  can  either  party  be  com- 
pelled to  surrender  an  original  document  for  this  purpose:  ButUr  v.  Let,  S2 
Barb.  75;  S.  C,  19  How.  Pr.  383.  Objections  annexed  to  the  commisnon 
and  interrogatories  but  not  called  to  the  attention  of  the  court  on  the  trial 
may  properly  be  disregarded:  Farrell  v.  Palmtr,  36  CaL  187. 

IZ  Issuance  of  Commission. — If  a  commission  to  take  the  depoiitioo 
of  a  witness  out  of  the  state  is  issued  on  the  application  of  one  party  with- 
out consent  of  the  other,  to  a  person  who  is  not  a  judge  or  justice  of  tbe 
peace  or  a  commissioner  appointed  by  the  governor  of  this  state,  and  the 
party  who  does  not  consent,  after  the  appointment,  files  cross-interrogatorieti 
and  stipulates  as  to  the  manner  in  which  the  deposition  shall  be  returned,  be 
is  estopped  from  saying  that  the  commissioner  was  improperly  appointed: 
Crowther  v.  Rowlandson,  27  Cal.  383.  If  the  parties  stipulate  that  a  commif- 
sioner  may  take  a  deposition  upon  written  interrogatories,  and  the  stipula- 
tion says  nothing  about  the  day  the  same  may  be  taken  by  the  commissioner, 
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it  is  not  necessary  that  the  commissioner  state  in  his  certificate  the  day  the 
same  was  taken:  Elgin  v.  UUl,  27  Cal.  373. 

13.  Return. — It  is  not  essential,  though  it  is  the  better  practice,  that  the 
retnm  should  state  that  the  witnesses  were  publicly  sworn:  WUUams  v.  El- 
dridge^  1  Hill,  249;  HaUeran  v.  FkUl,  23  Wend.  38.  As  to  the  directions  for 
a  return,  see  HaU  v.  Barton,  25  Barb.  274.  That  the  direction  of  the  officer 
who  settles  the  interrogatories  should  be  indorsed  on  the  commission,  see 
Ifurd  V.  Pendrightf  2  Hill,  502;  Craiqford  v.  Lopta,  25  Barb.  449. 

Jfo.  1077. 

Deposition, 
[Title,] 

Be  it  remembered:    That  pursuant  to  the  stipulation 

[commission  or  notice]  hereunto  annexed,  and  on  the 

day  of ,  187 . ,   at  my  office,  in  the County  of 

,  State  of ,  before  me,  N.  O.,  a  Notary  Public 

in  and  for  the  said County  of ,  duly  appointed 

and  commissioned  to  administer  oaths,  etc.,  personally 
appeared  P.  Q.,  a  witness  produced  on  behalf  of  the 
plaintiff  in  the  above-entitled  action  now  pending  in  the 
said  Court,  who,  being  first  by  me  duly  sworn,  was  then 
and  there  examined  and  interrogated  by  E.  F.,  of  counsel 
for  the  said  plaintiff,  and  by  6.  H.,  of  counsel  for  the  said 
defendant,  and  testified  as  follows:  [questions  and  answers.] 

14.  Deposition  as  Evidence. — A  deposition  may  be  used  at  any  stage 
of  the  action  or  proceeding:  Cal.  Code  C.  P.,  sec.  2034.  The  object  of  this 
section  is  to  enable  either  party  to  read  a  deposition  admissible  in  itself,  once 
taken,  in  any  stage  of  the  action  or  proceeding — not  to  render  it  admissible 
simply  because  it  was  taken:  Turner  v.  Mc/Uianey,  8  Cal.  575.  Where  a 
deposition  had  been  taken  in  a  case  and  subsequently  an  amended  pleading 
was  filed:  Held,  that  the  deposition  might  nevertheless  be  read,  if  the  mate- 
rial issues  on  the  subject-matter  to  which  it  related  were  the  same  under  the 
amended  as  under  the  original  pleadings:  Pico  v.  Cuyas,  47  Cal.  174.  Amo- 
tion to  suppress  the  reading  of  a  deposition,  before  the  case  in  which  it  was 
taken  is  put  upon  trial,  is  premature;  the  proper  time  to  object  to  such  depo- 
sition is  when  it  is  offered  in  evidence  on  the  trial:  MUls  v.  Dunlap,  3  Cal. 
94.  The  reading  of  evidence  taken  by  deposition,  although  done  after  the 
jury  have  retired,  is  as  much  a  part  of  the  trial  as  any  other:  People  v. 
Kohler,  5  Cal.  72.  But,  query,  whether  a  party  can  object,  on  second  trial, 
to  the  reading  of  a  deposition  which  he  suffered  his  adversary  to  read  on  the 
first  trial,  without  objection:  My  res  v.  Casey,  14  Cal.  542. 

15.  Deposition  Xizcluded. — A  whole  deposition  cannot  be  excluded  on 
the  ground  that  certain  questions  asked  on  the  examination  were  improper. 
The  objection  to  the  deposition  on  this  ground  must  be  confined  to  the  par- 
ticular questions,  otherwise  any  error  in  permitting  the  questions  will  be 
waived:  Iligfjins  y.  Wortell,  18  CaL  330.     It  is  no  ground  for  the  exclusion 
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of  a  deposition,  that  it  was  noticed  to  be  taken  before  the  connty  judge,  bst 
was  taken  before  the  county  clerk:  Williams  v.  CIicMoume,  6  CaL  559. 

16.  Exoeptions. — ^Depositions  are  subject  to  all  legal  exceptions  at  the 
trial,  save  only  the  objection  to  the  form  of  an  interrogatory  where  the 
parties  attend  the  examination:  Lawrence  v.  FulUm,  19  CaL  683.  There  is 
nothing  in  the  statute  which  requires  that  exception  to  deposition  shall  be 
filed  before  the  time  of  triaL  The  objection  can  be  made  at  any  time  before 
they  are  read  in  evidence:  Dye  v.  Bailey^  2  CaL  384.  If  part  of  the  deposi- 
tion be  bable  to  the  exception  of  hearsay,  this  goes  only  to  the  rejection  of 
that  part,  and  the  objection  should  be  taken  at  the  hearing:  Myers  v.  Ccuqr, 
14  CaL  542. 

17.  Form  of  Depositloa — The  deposition  of  each  witness  must  be  n- 
duced  to  writing  under  the  direction  of  the  commissioners:  Keane  v.  Meade, 
3  Pet.  1;  McDonald  v.  Oarrison,  9  Abb.  Pr.  34;  and  be  subscribed  by  the 
witness.  But  see  Clarke  v.  Sawyer,  3  Sandf.  Ch.  351.  And  must  be  certi- 
fied by  the  commissioners,  who  must  make  a  return  of  the  same  in  a  sealed 
envelope,  directed  to  the  clerk  or  other  person  designated  or  agreed  upon, 
and  forwarded  to  him  by  mail  or  other  channel  of  6onveyanoe:  CaL  Code  C. 
P.,  sec.  2026. 

JTo.   1078. 
Certificate  of  Notary, 

State  op  California,     ) 
City  and  County  of  j  **• 

I,  N.  P.,  a  Notary  Public  in  and  for  said County, 

do  hereby  certify  that  the  witness  P.  Q.,  in  the  foregoiug 
deposition  named,  was  by  me  duly  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth  in  said  cause;  that 
said  deposition  was  taken  at  the  time  and  place  mentioned  in 
the  annexed  stipulation  [commission  or  notice],  to  wit:  at  my 

office  in  said County  of ,  in  the  State  of , 

and  on  the day  of ,  187 . ,  between  the  hours  of 

and  ....  of  that  day;  that  said  deposition  was  re- 
duced to  writing  by  me,  and  when  completed  was  by  me 
carefully  read  to  said  witness;  and  being  by  him  corrected, 
was  by  him  subscribed  in  my  presence . 

In  witness  whereof,  I  have  hereunto  subscribed  my  name 

.and  affixed  my  seal  of  office,  this day  of ,  187. . 

G.  H., 

Notary  Pahlic 

18.  Attestation. — A  certificate  to  a  deposition  mast  state  that  the  depo- 
sition was  read  to  the  witness  before  signing;  it  must  set  forth  an  actual  ooo- 
pliance  with  all  the  requirements  of  the  statute.  The  admission  of  heansy 
testimony  to  a  fact  admitted  by  both  parties  is  not  error:  WilUanu  v.  Chad- 
bourne,  6  Cal.  559.  The  attestation  or  certificate  of  a  notary  that  an  affidavit 
was  sworn  to,  or  affirmed  and  subscribed  before  him,  is  reguUr,  althongh  hii 


TENDEB.  553 

seal  is  not  affixed:  MiUs  v,  Dunlap,  3  Oal.  97.  Courts  take  judicial  notice 
of  the  official  character  of  justices  of  the  peace  in  their  own  states.  And  an 
affidavit  in  which  the  official  character  of  the  justice  before  whom  it  is  taken 
does  not  appear  is  good:  Ede  v.  Johnson,  15  Cal.  53.  And  where  it  was  stipu- 
lated by  the  attorneys  for  the  parties  that  a  deposition  might  be  taken  before 
L.  P.  F.,  a  justice  of  the  peace  in  a  foreign  country:  Held,  that  this  was  a 
concession  that  there  was  such  a  person  occupying  such  office,  and  an  agree- 
nient  upon  that  person  to  take  the  deposition:  Blackie  t.  Cooney,  8  Nev.  41. 

19.  Certificate  of  CommiaBioner. — If  at  the  end  of  a  deposition  taken 
by  a  commissioner  out  of  the  state,  there  is  a  jurat  giving  the  date  when  the 
deposition  was  subscribed  and  sworn  to,  it  is  not  necessary  that  the  further 
certificate  of  a  compliance  with  the  four  hundred  and  thirtieth  section  of  the 
practice  act  (Cal.  Code  C.  P.,  sec.  2032),  should  be  dated:  Elgin  v.  Hill,  21 
Cal.  373.  It  is  not  necessary  to  append  the  statutory  certificate  to  the  depo- 
sition of  each  witness  when  two  or  more  give  their  depositions  for  the  same 
party  at  the  same  time,  and  before  the  same  officer;  one  certificate  in  due 
form  to  all  such  depositions  when  securely  attached  together  is  sufficient: 
Pralus  v.  Pacijic  O.  A  S.  M.  Co.,  35  Cal.  30. 

20.  Certifioate  of  Mailing — Indorsed  on  the  Envelope. — Deposited 

in  the  post  office  at ,  and  the  postage  thereon  paid  by  me,  this 

day  of ,  187. .     [Signature  of ,  Commissioner.] 

21.  Proceedings  to  Perpetuate  Testimony As  to  proceedings  nec- 
essary to  be  taken  to  perpetuate  testimony,  see  Cal.  Code  C.  P.,  sees.  2083-9. 


CHAPTER  XI. 

TENDER. 

1.  Section  2074  of  the  Cal.  Code  C.  P.,  provides  that: 
''  An  offer  in  writing  to  pay  a  particular  sum  of  money,  or 
to  deliyer  a  written  instrument  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  the  actual  production  and 
tender  of  the  money,  instrument  or  property."  Otherwise, 
in  order  to  constitute  a  valid  tender,  the  money  or  thing 
must  be  produced.  The  production  of  it  mnst  be  proved, 
with  an  actual  offer  of  it  to  the  creditor,  unless  it  be  shown 
that  the  latter  dispensed  with  it  by  some  positive  act  or  dec- 
laration to  that  effect.  Having  the  money  in  one's  pocket 
or  elsewhere,  and  offering  to  pay  without  producing  the 
money,  is  not  enough;  there  must  be  an  actual  offer  and 
presentation,  so  that  the  creditor  can  either  take  or  refuse 
it  at  his  option:  16  Wend.  637;  6  Id.  22;  Strong  v.  Blake, 
46  Barb.  227;  Englandei^  v.  Rogei's,  41  Oal.  420.  And  it 
must  be  unconditional:  Booseveli  v.  BulVa  Head  Bank,  45 
Barb.  579;  except  such  conditions  as  were  by  the  terms  of 
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the  contract  conditions  precedent  to  the  performance  thereof: 
Whedock  v.  Tanner,  39  N.  T.  481.  So,  an  oflfer  lo  pay,  pro- 
vided the  other  party  will  give  a  receipt  in  full,  is  not  a  suf- 
ficient tender:  Clark  v.  Mayor  of  N.  Y.,  1  Keyes,  9.  But  a 
receipt  for  the  money  paid,  or  for  the  delivery  of  an  instru- 
ment or  property,  may  be  demanded  as  a  condition  of  the 
payment  or  delivery:  Cal.  Code  C.  P.,  sec.  2075.  And  the 
tender  must  be  kept  at  all  times  ready  for  payment:  Boose- 
velt  V.  BulVs  Head  Bank,  46  Barb.  579;  BeddiiigionT.  Chase, 
34  Cal.  666;  Bryan  v.  Maume,  28  Id.  238;  Cal.  Code  C.  P., 
sec.  1030.  See,  as  to  tender  generally,  Karker  v.  Haverly, 
50  Barb.  79;  Clark  v.  Mayer,  1  Keyes,  9;  see,  also,  vol.  ii.,  p. 
463,  and  Cal.  Civ.  Code,  sees.  1485  to  1505. 

2.  California  Practioe. — Under  the  statute  of  California  and  decisions  of 
our  courts,  see,  generally,  Cal.  Code  C.  P.,  sees.  704,  1030,  2074  and  2075. 
On  sale  and  delivery,  Id. ;  Lamott  v,  ButUr,  18  CaL  32.  Money  tender: 
Curiae  v.  Abadie,  25  Cal.  502.  As  to  legal  tender  notes,  see  Vilhac  v.  Bivtn, 
28  CaL  409.  When  necessary  to  maintain  action:  Folsom  v.  BartleU,  2  CaL 
163;  Vatice  v.  Dingley,  14  Cal.  53;  Crosby  v.  WatktM,  12  Cal.  85.  When  not 
necessary,  see  Ooodale  v.  West,  5  CaL  339.  By  whom  made,  Mahler  v,  Nev- 
bauer,  32  CaL  168.  See,  generally,  People  ex  rel,  Thome  v.  Hays,  4  CaL  127; 
Oaven  v.  Hagen,  15  Id.  208;  Reddington  v.  Chase^  34  Id.  666;  Id.  616. 

3.  Effect  of  Tender. — Where  in  an  action  for  the  recovery  of  money  only, 
the  defendant  alleges  in  his  answer  that  before  the  commencement  of  the  ac- 
tion he  tendered  to  the  plaintiff  the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court,  for  the  plaintiff,  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  cannot  recover  codi» 
but  must  pay  costs  to  the  defendant:  CaL  Code  C.  P.,  sec.  1090.  Insodi 
case  judgment  should  be  for  the  plaintiff  for  the  amount  tendered,  and  for 
the  defendant  for  his  costs:  Cvriae  v.  Ahadie,  25  Cal.  502.  The  defendaot, 
to  entitle  himself  to  costs,  must  not  only  aver  a  tender,  but  that  he  has  al- 
ways been,  and  is,  ready  to  pay  the  sum  tendered,  and  must  bring  it  into 
court:  Bryan  v.  Maumey  28  Id.  238.  A  tender  of  the  principal  and  interest 
to  the  date  of  the  tender  stops  interest  from  the  time  of  the  tender:  PaUerMn 
v.  Sharp,  41  Id.  133;  Cal.  Civ.  Code,  sec.  1504.  A  tender  of  the  amount  doe 
on  a  debt  secured  by  a  mortgage  does  not  release  the  lien:  Perre  v.  Castro, 

14  Cal.  530;  Himmelman  v.  FUzpatrich,  50  Id.  650;  see,  also,  Hawkins  r.  Hill, 

15  Cal.  499;  Mahler  v.  Newbauer,  32  Id.  l^    As  to  plea  of  tender,  see  voL 
ii,  p.  463. 

4.  ObJectionB  to  Tender.— The  person  to  whom  a  tender  is  made  must, 
at  the  time,  specify  any  objection  he  may  have  to  the  money,  instrument  or 
property,  or  he  must  be  deemed  to  have  waived  it;  and  if  the  objection  be  to 
the  amount  of  money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind  which  he  requires,  or 
bo  precluded  from  objecting  afterwards:   Cal.  Code  C.  P.,  sec.  2076. 


PART  FOURTEENTH. 


CERTIORARI,  MANDAMUS,  ETC. 


CHAPTER  I. 

CEBTIOBABI,   OB  WRIT  OF  REVIEW. 

1.  The  writ  of  ceiiiorari  may  be  denominated  the  writ  of 
review:  Cal.  Code  C.  P.,  sec.  1067.  When  a  new  jurisdic- 
tion, unknown  to  the  common  law,  is  created  by  the  statute, 
a  writ  of  error  will  not  lie,  but  a  certiorari  will :  2  Tidd, 
1051;  Campbell  v.  Strong y  Hempst.  195.  So,  in  the  absence 
of  express  prohibition,  when  a  court  acts  in  a  summary 
manner,  or  in  a  new  course  different  from  the  common  law, 
ceiiim-ari  will  lie :  Tiemey  v.  Dodge,  9  Min.  166.  It  is  issued 
from  a  superior  court,  directed  to  one  of  inferior  jurisdic- 
tion, commanding  the  latter  to  certify  and  return  to  the 
former  the  record  in  the  particular  case:  Bac.  Abr.  h,  t;  4 
Vin.  Abr.  330;  3  Penn.  24;  Bouv.  215;  27  111.  140.  It  is 
usually  employed  to  review  the  proceedings  of  courts  not  of 
record,  municipal  corporations,  special  tribunals,  commis- 
sioners and  officers  exerci^ng  judicial  powers,  which  affect 
the  citizen  in  his  rights  or  property,  and  acting  in  a  sum- 
mary way :  Puterbaugh's  PI.  and  Pr.  543. 

2.  It  is  sometimes  used  as  an  auxiliary  process,  in  order 
to  obtain  a  full  return  to  some  other  process,  as  in  case  of  a 
diminution  of  record  in  an  appeal  it  may  be  awarded  to 
require  a  perfect  transcript  of  all  the  papers:  1  Scam.  567; 
2  Id.  55,  351;  3  Johns.  23;  1  Blackf.  32;  9  Wheat.  526;  11 
Mass.  414;  2  Munf.  229;  2  Cow.  38;  7  Halst.  85;  aarkw. 
Hackett,  1  Blackf.  77;  Barton  v.  Pettit,  7  Cranch,  288;  Field 
V.  Milton,  3  Cranch,  514.  At  common  law,  the  writ  of  cer- 
tiorari  tries  nothing  but  the  jurisdiction,  and  incidentally 
the  regularity  of  the  proceedings  upon  which  the  jurisdic- 
tion depends.     The  review   never  extends  to  the  merits; 
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upon  these  the  action  of  the  inferior  tribunal  is  final  and 
conclusive,  and  our  statute  is  affirmatory  of  the  common 
law :  People  ex  rel.  Whitney  v.  Board  of  Delegates^  14  Cal. 
479;  Cal.  Code  C.  P.,  sec.  1074. 

JURISDICTION. 

3.  The  supreme  court  of  the  state  of  California  may  exercise 
its  appellate  jurisdiction  by  means  of  tlie  writ  of  certiorari: 
People  V.  Turnery  1  Cal.  144.  But  not  where  the  review 
might  have  been  had  by  an  appeal :  ililliken  y.  Hubery  21 
Cal.  166;  BmneU  y.  JVallace,  43  Id.  25;  Faut  v.  ilason,  47 
Id.  8;  unless  possibly  under  extraordinary  circumstances: 
Keys  V.  Marin  Co.,  42  Id.  254.  If  there  is  any  other  plain, 
speedy,  and  adequate  remedy,  the  writ  of  certioraH  will  not 
lie:  Cases  cited  supra,  and  People  v.  Tamer,  1  Cal.  152; 
Whitney  v.  Board  of  Delegates,  14  Id.  498.  It  may  issue 
the  writ  to  the  district  court  for  the  purpose  of  reviewing 
summary  proceedings,  where  no  appeal  would  lie:  People  v. 
lurner,  supra.  Or  to  inferior  courts,  in  every  case  within 
its  reach,  where  such  courts  exceed  their  powers:  Ex  parte 
Hayison,  2  Cal.  263;  Cal.  Pac.  R.  B.  Co.  v.  Cen.  Pac.  B. 
B.  Co.,  47  Id.  528.  But  its  jurisdiction  to  review  the 
proceedings  of  inferior  courts,  boards,  and  officers,  upon 
certiorai'i,  is  limited  to  cases  where  there  has  been  an 
excess  of  jurisdiction:  People  v.  Johnson,  30  Cal.  98;  it 
being  one  of  the  principal  objects  of  the  writ  to  keep  inferior 
courts  and  tribunals  within  their  jurisdiction:  Combs  t. 
Dunlap,  19  Wis.  591.  The  amended  constitution  confers 
upon  the  supreme  court  original  jurisdiction  in  the  issaauce 
of  this  writ:  Miller  v.  Board  of  Supe^-visors,  25  Cal.  95.  A 
writ  of  review  may  be  granted  by  any  court,  except  a  police 
or  justice's  court,  where  an  inferior  tribunal,  board,  or 
officer,  exercising  judicial  functions,  has  exceeded  the  juris' 
diction  of  such  tribunal,  board,  or  officer,  and  there  is  do 
appeal,  nor,  in  the  judgment  of  the  court,  any  plain,  speedy 
and  adequate  remedy:  Cal.  Code  C.  P.,  sec.  1068. 

4.  District  judges  have  power  to  issue  writs  of  certioran, 
and  to  hear  them  on  their  return  at  chambers:  People  v. 
Supervisors  of  Marin  Co.,  10  Cal.  346.  It  is  not  necessary 
that  a  court  have  appellate  jurisdiction;  the  writ  may  issue 
from  a  district  court  to  a  county  judge:  Chard  v.  Harrison, 
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7  Cal.  113;  People  v.  Board  of  Supervisors,  8  Cal.  58.  See, 
as  to  review  of  the  actiou  of  a  board  of  supervisors  in  the 
granting  of  a  ferry  license:  Murray  v.  Board  of  Supei^visors, 
23  Cal.  493;  4  Hawk.  144;  1  Salk.  146;  1  Ld.  Raym.  580; 
Laioton  v.  Commrs,  of  Cambridgej  2  Cal.  179;  Le  Boy  v. 
Ma7jor  ofN.  T.,  20  Johns.  430;  Lynde  v.  Nolle,  20  Id.  80; 
Bradhurst  v.  First  Oreat  S.  W,  Tampike  Co,,  16  Id.  8;  lb: 
parte  Mayor  of  Albany,  23  Wend.  277.  But  where  the  error 
complained  of  might  have  been  corrected  by  appeal  to  the 
county  court,  district  courts  cannot  entertain  jurisdiction 
by  cerdoi'ari:  Gray  v.  Schupp,  4  Cal.  185. 

5.  The  paraphrase  in  the  constitution,  *'  all  cases  at  law 
which  involve  the  title  or  possession  to  real  property,"  as 
given  in  Holman  v.  Taylor,  31  Cal.  338,  would  be  more 
correct  if  given  in  this  language:  ''cases  at  law  in  which 
the  title  or  right  of  possession  of  real  property  is  a  material 
fact  in  the  case  upon  which  the  plaintiff  relies  for  a  recov- 
ery, or  the  defendant  for  a  defense."  It  was  not  intended 
by  the  constitution  to  withdraw  from  justices  of  the  peace 
jurisdiction  in  actions  of  trespass,  founded  upon  the  posses- 
sion of  real  estate,  but  only  where  the  right  of  possession 
was  an  issuable  fact  in  the  case :  Pollock  v.  Cummings,  38 
Cal.  685. 

WHEN  IT  WILL  LIE. 

6.  There  must  have  been  an  excess  of  jurisdiction  before 
the  court  can  interfere  by  ce7*tiorari:  Coulter  v.  Stark,  7 
Cal.  245;  WraUeny.  Wilson,  22  Id.  468;  Wintei^Y.  Filzpat- 
Hck,  35  Id.  269.  Its  office  is  to  bring  up  for  review  final 
determinations  and  adjudications  of  inferior  tribunals,  etc. : 
People  V.  County  Judge,  40  Id.  480.  Where  error  has  oc- 
curred in  proceedings,  either  civil  or  criminal,  which  cannot 
be  reached  by  a  writ  of  error,  the  writ  of  certiorari  is  a 
proper  remedy  to  correct  such  error,  unless  some  other 
statutory  remedy  has  been  given :  People  v.  Turner,  1  Cal. 
152.  So,  in  case  of  an  order  of  the  district  court  fining 
and  imprisoning  for  a  contempt,  without  setting  forth  the 
facts:  Ex  parte  Field,  1  Cal.  187.  When  the  appellant 
claims  that  the  statement  is  necessary,  as  the  errors  upon 
which  he  relies  appear  upon  the  face  of  the  record,  the 
court  errs  in  overruling  the  objection,   as  it  was  error 
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within,  and  not  an  excess  of  jurisdiction,  for  which  relief 
can  be  had  hy  certiorari :  People  v.  Burn^y^  29  Cal.  459.  So, 
where  a  writ  of  mandamus  was  issued  by  the  county  clerk, 
commanding  the  clerk  to  issue  a  writ  of  restitution  upon 
remittitur  filed  in  the  district  court:  Clary  y,  Hoagland^b 
Oal.  476.  So,  where  a  county  court  exercises  the  power  in 
a  judicial  capacity  which  properly  belongs  to  the  board  of 
supervisors  in  a  non-judicial  capacity,  as  the  granting  of  a 
ferry  license:  Chard  y.  Harrison,  7  Cal.  113.  So,  where  a 
board  exercises  a  judicial  power  as  rendering  a  decision  in 
a  contested  election  case,  whether  the  board  has  exceeded 
its  jurisdiction  is  properly  subject  to  review  on  certiorari: 
Whitney  v.  Board  of  Ddegates,  14  Cal.  479. 

7.  As  to  how  far  and  when  the  proceeding  of  such  boards 
are  judicial,  and  hence  reviewable  on  certiorari,  and  how 
far  and  when  legislative,  and  hence  not  so  to  be  reviewed, 
discussed:  Robinson  v.  Board  of  Supervisors  of  Sacramenio, 
16  Cal.  208;  see,  also,  Supervisors  etc.  v.  Briggs,  2  Denio, 
26;  9  Wend.  108;  Gillespie  v.  Broas,  23  Barb.  370;  FaUv. 
Paine,  23  Cal.  303.  A  writ  of  certiorari  will  lie  in  the  dis- 
trict court,  to  review  the  action  of  the  board  of  supervisors: 
People  V.  Supervisors,  8  Cal.  59.  For  the  review  of  these 
acts,  when  partaking  of  a  judicial  character:  Hayings  v. 
CUy  and  County  of  San  Francisco,  18  Cal.  49.  So,  where 
the  board  of  supervisors  reject  an  official  bond  for  any 
other  reason  than  that  it  is  not  in  form  and  substance  in 
compliance  with  the  requirements  of  the  statute,  or  is  not 
executed  by  sufficient  and  responsible  sureties:  MUler  v. 
Board  of  Supervisors,  25  Cal.  94.  Where  plaintiff  seeks  to 
enjoin  a  sale  of  personal  property,  nnder  an  execution 
issued  upon  a  judgment  recovered  against  him  in  a  jusiice*s 
court,  if  the  time  for  appeal  has  elapsed,  he  can  apply  to 
the  county  court  for  a  writ  of  certiorari,  and  thus  review  the 
action  of  the  justice  in  rendering  the  judgment  so  far  as 
the  question  of  jurisdiction  is  concerned:  Comstock  v.  Clem^ 
ens,  19  Cal.  78. 

8.  It  will  lie  to  review  the  order  of  the  circuit  court:  Je- 
rome V.  Williams,  13  Mich.  521 .  Applications  to  this  court 
for  writs  of  certiorari  to  justices  of  the  peace  will  not  be 
entertained  unless  satisfactory  reasons  are  shown  for  not 
obtaining  the  same  from  a  circuit  court  or  judge:  Hmibui 
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V.  Wilcox,  19  Wis.  419.  A  judgment  in  a  justice's  court, 
void  for  want  of  jurisdiction,  will  be  reversed  on  certwari: 
Combs  V.  Dunlap,  19  Wis.  591.  It  will  lie  to  review  the 
action  of  the  circuit  court  in  certain  proceedings  not  sub- 
ject to  appeal:  FaribavU  v.  Hulett,  10  Minn.  30.  It  lies 
from  the  probate  court  to  a  justice's  court:  Paul  v.  Arm" 
strong,  1  Nev.  82.  The  circuit  court  of  the  district  of  Co- 
lumbia has  jurisdiction  to  issue  a  certiorari  to  a  justice  of 
the  peace  in  a  case  of  forcible  entry  and  detainer:  Holmead 
V.  Smith,  5  Cranch  C.  Ct.  343;  United  States  v.  Browning, 
1  Id.  600;  UniUd  States  v.  Donahoe,  Id.  474. 

WHEN  THE  WBIT  WILL  NOT  LIB. 

9.  A  writ  of  certiorari  is  not  the  proper  remedy  where 
there  has  been  no  excess  of  jurisdiction.  If  it  had  jurisdic- 
tion, but  decided  wrongly,  certiorari  will  not  lie:  People  y. 
Blimey,  29  Cal.  460;  People  v.  Dwindle,  Id.  635;  Baron  v, 
San  Francisco,  42  Id.  630;  Tenawine  v.  Bichter,  43  Id.  312; 
Petty  V.  County  Court  etc,  45  Id.  246;  Monreal  v.  Bush,  46 
Id.  79;  C.  P.  B.  B.  Co.  v.  Placer  Co.,  Id.  670;  Beynolds  v. 
San  Joaquin  Co.,  47  Id.  604;  Coulter  v.  Stark,  7  Id.  244. 
Or  merely  from  defect  of  jurisdiction:  Fowler  v.  Lindsey,  3 
Dall.  411;  to  the  contrary:  Kennedy  v.  Gorman,  4  Oranch 
C.  Ct.  347.  Where  the  superior  court  has  not  exclusive  or 
original  jurisdiction,  a  certiorari  cannot  be  maintained: 
Fowler  v.  Lindsey,  3  Dall.  411.  It  does  not  lie  to  an  infer- 
ior tribunal,  except  to  remove  proceedings  which  remain 
before  it:  People  v.  Highway  Commissioners,  30  N.  T.  72. 

10.  A  certiorari  to  the  board  of  supervisors,  on  the  ground 
of  want  of  jurisdiction,  is  premature,  if  taken  before  the 
action  of  the  board :  Wilson  v.  Supervisors,  3  Cal.  386.  As 
a  certiorari  is  not  allowed  before  the  case  is  finally  adjudi- 
cated below:  Lynde  v.  Noble,  20  Johns.  80;  Husteds  case,  17 
Abb.  Pr.  326.  So,  in  case  of  forcible  entry  and  detainer, 
it  is  premature  until  there  is  something  to  remove :  Haines 
V.  Backus,  4  Wend.  213.  So,  in  proceedings  before  the 
board  of  supervisors:  20  Johns.  80;  3  Abb.  Pr.  194;  26 
Barb.  637;  People  v.  Livingston  Co.,  43  Barb.  232.  As  to 
limitation  of  time  in  which  to  apply  for  writ  of  certiorari  in 
cases  of  the  review  of  assessments,  see  People  ex  rel.  Meivo- 
politan  Bank  v.  Commissioners  of  Taxes,  43  Barb.  494.     It 
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ouglit  not  to  issue  after  a  limit  of  a  writ  of  error:  Mmendorf 
V.  Mayor  of  N.  Z,  25  Wend.  693;  People  y.  Mayor  of  N,  F.,  2 
Abb.  Pr.  9.  It  will  not  lie  after  five  years:  Vaughn  v.  Mat- 
shall,  1  Houston  (Del.)  348. 

11.  Certiorari  will  not  lie  in  case  of  property  taken  for 
public  use  without  compensation:  People  ex  reL  Cook  v. 
Neaving,  27  N.  T.  306.  Nor  in  case  of  a  resolution  of  a 
board  of  supervisors  to  raise  money  upon  the  credit  of  the 
county:  People  ex  rel.  Dickenson  v.  Supervisors,  43  Barb. 
232.  Nor  to  review  proceedings  of  tax  commissioners  after 
the  assessment-rolls  have  been  delivered:  People  v.  CommiS" 
sioners  of  Taxes,  43  Barb.  494.  Nor  it  seems,  where  the 
object  of  a  writ  of  habeas  corpus  is  to  inquire  whether  there 
is  probable  cause  for  commitment:  Walion  v.  Gatlin,  1 
Wins.  (N.  C.)  No.  1,  318.  Nor  to  bring  proceedings  in 
insolvency  cases  before  the  supreme  court:  People  v.  Shep- 
ard,  28  Cal.  115.  Nor  to  bring  up  for  review  an  erroneous 
decision  of  the  county  court  in  overruling  a  demurrer:  Peo- 
ple V.  Bumey,  29  Cal.  459.  Nor  to  review  the  action  of  the 
district  court  in  punishing  as  for  contempt:  People  v.  Dwir 
nelUy  29  Gal.  632.  It  will  not  lie  to  bring  up  proceedings 
of  a  justice  against  tenants  holding  over:  Lenox  v.  Argu/dles, 
4  Cranch  C.  Ot.  477. 

VTHAT  SUBJECT  TO  REVIEW. 

12.  The  jurisdiction  of  the  supreme  court,  on  appeal  from 
a  judgment  of  the  district  court  rendered  in  a  certiorari  case, 
does  not  depend  upon  the  amount  in  controversy.  The 
only  question  the  supreme  court  looks  into  is  to  ascertain 
whether  the  inferior  tribunal,  board  or  officer,  had  jurisdic- 
tion, and  if  not,  whether  there  is  any  appeal  or  other  plain, 
speedy  and  adequate  remedy:  Winter  v.  Fitsspaiiick,  35  Cal. 
269.  The  supreme  court,  on  certioraii,  will  only  inquire 
whether  the  inferior  court  exceeded  its  jurisdiction :  Peopk 
V.  Dwinelle,  29  Cal.  632;  People  ex  rd.  Porter  v.  CUy  of 
Rochester y  21  Barb.  656;  People  v.  Overseers,  6  How.  Pr.  26; 
Stone  V.  Mayor  of  N.  F.,  25  Wend.  157.  It  cannot  review 
mere  errors  of  law  of  the  county  court,  in  cases  where  it 
has  jurisdiction,  even  though  there  is  no  appeal:  People  v. 
Barney,  29  Cal.  459.  It  cannot  review  questions  of  fact: 
Allen  v.  Commissioners,  19  Wend.  342.     Though  tJie  review 


PROCEEDINGS  AND  PRACTICE.  661 

by  the  courts  extends  to  eveiy  issue  of  law  and  faot  involved 
in  the  question  of  jurisdiction :  Whitney  v.  Board  of  Dele- 
gates, 14  Cal.  479.  But  it  never  extends  to  the  merits :  Id. ; 
People  V.  Mayor  of  N.  Y.,  2  Hill,  9;  HavUandY.  White,  7 
How.  Pr.  154;  contra,  Carter  v.  Newhold,  7  Id.  166. 

13.  Certiorari  tries  nothing  but  the  jurisdiction,  and  inci- 
dentally, the  regularity  of  the  proceedings  upon  which  the 
jurisdiction  depends:  Whitney  v.  Board  of  Delegates,  14  Cal. 
500.  The  decision  of  the  inferior  court,  establishing  the 
existence  of  a  fact  essential  to  the  exercise  of  its  jurisdic- 
tion, is  subject  to  review  on  certiorari:  Lowe  v,  Alexandei%  15 
Cal.  300.  Except  in  cases  of  fraud,  an  order  allowing  a 
claim  against  a  county  by  a  board  of  supervisors  must  be 
reviewed  by  certiorari:  El  Dorado  Co,  v.  Elstner,  18  Cal.  144. 
The  decision  of  the  board  of  delegates,  in  the  case  of  a 
contested  election  for  chief  engineer,  is  a  judicial  decision, 
and  subject  to  review  by  the  courts  on  certiorari.  The 
extent  of  such  review  is  simply  to  inquire  whether  the  board 
has  exceeded  its  jurisdiction :  Whitney  v.  Board  of  Delegates, 
14  Cal.  479. 

14.  A  certiorari  cannot  be  sued  by  a  purchaser  of  prop- 
erty who  was  not  a  party  to  the  proceedings  for  seizure,  as 
his  rights  are  not  affected  thereby:  People y.  Berne,  44 Barb. 
467.  The  test  as  to  the  right  of  review  is  whether  the 
person  seeking  to  review  was  a  party  to  the  proceeding 
sought  to  be  reviewed :  StarJciaeather  v.  Seeley,  45  Barb.  164. 
And  where  a  party  has  no  interest  in  the  proceedings,  he 
cannot  prosecute  a  certiorari:  Colden  v.  Boris,  12  Wend. 
234. 

JVo.  1079. 

Writ  of  Certiorari  to  Review  Acts  qf  a  Board  qf  Supervisors. 
[Title  of  CJourt.] 

The  People  of  the  State  of  California,  to  the  Board  of 
Supervisors  of  the  County  of : 

Whereas,  it  has  appeared  to  us  by  the  affidavit  of , 

that  lately  before  you,  or  a  majority  of  you,  composing  at 

the  time  the  Board  of  Supervisors  of  the  county  of , 

such  proceedings  have  been  had  that  you,  or  a  majority  of 
you,  have  irregularly,  and  without  authority  or  jurisdiction 
in  the  premises  [state  concisely  what  has  been  done,  and  in 
such  manner  as  to  show  that  the  person  making  the  affida- 
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yit  has  been  affected.]     And  whereas  it  is  alleged  by  said 

that  your  proceedings  therein  have  been  irregular, 

without  authority,  and  in  violation  of  [naming  the  statute 
and  the  particular  section  alleged  to  be  violated,  and  in 
what  the  violation  consists;  or  if  a  violation  of  rules 
adopted  by  the  Board  is  relied  upon,  set  out  a  copy  of  the 
rules.] 

And  we  being  willing  that  your  said  proceedings  in  the 
premises,  and  appertaining  thereto,  should  be  certified  and 
returned  by  you  into  our  Supreme  Court,  before  our  justices 

thereof,  at  a  term  of  said  Court  to  be  held  at ,  in , 

on  the day  of next,  do  command  you  that  you  cer- 
tify and  return  into  our  Supreme  Court,  before  our  said  jus- 
tices thereof,  at  a  term  of  said  Court  to  be  held  at  the  place 
and  on  the  day  last  aforesaid,  at  the  opening  of  the  Court 
on  that  day,  all  the  proceedings  concerning  the  said  [re- 
moval from  office,  or  other  act  complained  of],  and  tsiken 
by  and  remaining  before  you,  so  that  our  said  Court  may 
further  act  thereon,  as  of  right  aud  according  to  law  ought 
to  be  done;  and  have  you  then  and  there  this  writ. 

Witness   ,   Chief  Justice  of  our  said  Supreme 

Court,  at this day  of ,  187 . . 

By  the  Court 

,  Clerk. 

Note. — The  writ  should  bo  addressed  to  the  board,  and  not  to  the  memben 
individually:  6  Abb.  Pr.  151.  It  should  show  that  some  person  is  aggrieved 
and  recite  his  complaint:  23  Wend.  277.  A  copy  of  the  order  aUowing  the 
writ  should  be  served  with  it,  or  the  allowance  should  be  indorsed  on  the 
writ:  19  Wend.  640. 

15.  Affidavit. — The  application  for  the  writ  must  be  made  on  affidavit  by 
the  party  beneficially  interested:  Cal.  Code  C.  P.,  sec.  1069.  When  the  »p- 
plication  is  made  to  the  supreme  court,  the  affidavit  should  show  a  sufficient 
reason  why  it  is  not  made  to  the  district  court:  Gallardo  v.  Hannah^  49  CaL 
136.  To  justify  the  issuing  of  a  writ  of  certiorari  from  the  district  court,  to 
review  proceedings  in  an  action  which  has  passed  to  judgment  in  a  county 
court,  on  the  ground  that  the  latter  court  had  no  jurisdiction,  by  reason  of 
the  excess  of  the  amount  in  controversy,  the  affidavits  by  the  applicant  moat 
state  the  amount  of  the  judgment  rendered.  The  question  of  jurisdiction  de- 
pends upon  the  amount  of  the  judgment,  and  not  the  amount  prayed  for  is 
the  complaint:  ^Vratten  v.  WiUon,  22  Cal.  465.  Opposing  affidavits  may  be 
received:  People  ex  reL  Onderdonkv.  SuperrisorSy  1  Hill,  195;  People  y.Fird 
Judge  qf  Columbia  J  2  Id.  398;  Saratoga  li:  Wash,  B.  i?.  Co.  v.  ilTf  Coy,  5  Huw. 
Pr.  375.  The  affidavit  must  state  that  the  application  is  made  in  good  faith, 
and  not  for  the  purpose  of  delay:  Cunningluim  v.  La  Crosse  Packet  Co.,  10 
Minn.  299. 
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16.  Diflcretion. — The  granting  or  refusal  of  the  writ  is  within  the  sound 
discretion  of  the  court,  and  where  invoked  for  the  purpose  of  reviewing  the 
acts  and  decision  of  special  jurisdictions  which  are  created  by  the  statute, 
and  do  not  proceed  according  to  the  course  of  the  common  law,  does  not 
issue  ex  debUo  jtislUia,  having  due  regard  to  public  convenience,  and  the 
detriment  which  might  result  from  interfering  with  their  proceedings:  Keya 
V.  Marin  Co.,  42  CaL  255;  see,  also,  Hagar  v.  Sup,  of  Yolo  Co,,  47  Id.  228; 
Eutland  v.  Comrs.  of  Worcester,  20  Pick.  79;  People  ex  rel.  Church  v.  Sup, 
etc,  15  Wend.  206;  Susquehanna  Bk,  v.  Supervisors,  25  N.  Y.  312;  People  v. 
Supervisors,  43  Barb.  232;  Matter  of  Eightieth  Street,  17  Abb.  Pr.  324. 

17.  Issaance  of  Writ. — Several  writs  of  eei-tiorari  may  be  issued  in  one 
case:  MaUer  of  Woodbine  Street,  17  Abb.  Pr.  112. 

18.  Notice. — There  is  no  pro^asion  of  the  statute  requiring  notice  on  the 
adverse  party,  on  application  for  a  procurement  of  a  writ  of  certiorari  to 
bring  up  the  record  and  proceedings  in  the  action.  It  is  obvious,  however, 
that  he  should  be  duly  notified  of  the  proceedings:  Pollock  v.  Cummings,  38 
Cal.  685;  Cal.  Code  C.  P.,  sec.  1069. 

19.  Particular  Cases. — Where  officers  make  a  void  order  which  is  coram 
non  judice,  it  is  properly  to  be  canceled  by  certiorari'  6  Wend.  563;  People  v. 
Judges,  24  Wend.  249;  Wildt/  v.  Washburn,  16  Johns.  49;  Fitch  v.  Commis- 
sioners, 22  Wend.  132.  If  the  decision  of  commissioners  in  highway  cases  is 
appealed  from,  certiorari  lies  to  remove  the  proceedings  into  the  supreme 
court:  Lawton  v.  Commissioners,  2  Cai.  179;  Commr*s  of  Kinderhook  v.  Claw, 
15  Johns.  637;  Pearsall  v.  Commissioners,  17  Wend.  15;  Pugsley  v.  Anderson, 
3  Id.  468.  But  it  does  not  lie  to  review  acts  of  commissioners  in  laying  out 
a  road:  People  ex  rel.  Woodward  v.  Covert,  1  Hill,  674.  In  what  cases  it  lies 
in  highway  cases,  see  Baldwin  v.  City  of  Buffalo,  25  N.  Y.  375.  The  order 
granting  a  habeas  corpus  may  be  reviewed  on  certiorari:  People  v.  Mayer,  16 
Barb.  362;  Spencer  v.  Hilton,  10  Wend.  608.  In  cases  of  municipal  assess- 
ments for  improvements,  certiorari  will  lie:  Le  Roy  v.  Mayor  of  N,  Y.,  20 
Johns.  430;  Starr  v.  Trustees  of  liochecter,  6  Wend.  564;  People  v.  City  of 
Hocfiester,  21  Barb.  656;  Elmendorfv.  Mayor  ofN.  Y.,  25  Wend.  593;  BettsY. 
City  of  Williamsburgh,  15  Barb.  255.  But  not  at  the  instance  of  an  individ- 
ual,  for  the  laying  of  a  tax  or  assessment  which  affects  a  considerable  number 
of  persons:  2  Hill,  16;  Case  of  Fifty- First  Street,  3  Abb.  Pr.  232.  In  case  of 
a  special  statute,  see  6  Wend.  564;  20  Johns.  430;  8  Pick.  218;  2  Hill,  14;  5 
Barb.  43;  Exp.  Van  Orden,  13  Blatchf.  166;  People  v.  Mayor  of  Brooklyn,  9 
Barb.  535.  In  cases  of  ministerial  officers,  see  Matter  of  Bruni,  1  Barb.  187. 
Of  officer  whose  term  has  expired,  to  bring  up  his  official  proceedings  for  re- 
view, see  Bac.  Abr.  Cert.  F.;  13  Pick.  477;  1  Salk.  322;  4  East,  604;  6  How. 
Pr.  175;  People  ex  rel.  Devlin  v.  Peabody,  6  Abb.  Pr.  228.  As  to  turnpike 
assessors:  Broadhurst  v.  First  Great  Tunjnke  Co.,  16  Johns.  8.  Or  railroad 
appraisers:  Hill  v.  Mohawk  and  Huds.  B.  R.  Co.,  7  N.  Y.  152. 

20.  Petition  for  "Writ. — A  petition  for  certiorari  must  state  the  amount 
of  the  judgment,  what  it  was  for,  that  it  was  rendered,  and  against  whom: 
Boyd  V.  Clark,  21  Texas,  426.  A  petition  for  certiorari  will  be  dismissed, 
which  does  not  allege  that  the  facts  therein  stated  were  proved,  or  does  not  give 
any  reason  why  they  were  not  proved:  Baldwin  v.  Hardin,  21  Texas,  443. 
Heirs  may  petition  for  a  certioi-ari,  to  revise  the  order  of  a  county  court,  un- 
der which  the  homestead  of  the  deceased  was  not  legally  disposed  of:  Norris 
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y.  Duncan,  21  Id.  594.  When  the  petitioner  for  a  eertiomri  wna  detained  at 
home  by  violent  sickness  during  the  trial  of  his  cause,  and  after  jadgment 
his  counsel  obtained  an  appeal  upon  condition  of  his  giving  security  for  the 
appeal,  which  he  failed  to  do  by  reason  of  his  detention  at  home,  it  was  held, 
that  these  facts  were  sufficient  to  rebut  the  idea  of  his  having  abandoned  the 
right  to  appeal,  and  entitled  him  to  a  certiorari :  Skarpe  v.  McEbcee^  8  Jooei 
L.  (N.  0.)  115. 

21.  Principles  of  DetenninatioQ. — The  necessary  evidence  to  make  out 
a  fact  essential  to  the  jurisdiction  of  the  officer  will  be  assumed:  Peojde  v. 
Soper,  7  N.  Y.  428.  As  to  testimony,  see  Overseers  of  PlaUekill  v.  Overseer* 
of  New  PaliZf  15  Johns  305.  As  to  error  in  summoning  jurois:  FarringUn 
V.  MorgaUy  20  Wend.  207.  In  proceedings  in  highways:  People  exreL  lUh- 
inson  v.  Ferris,  36  N.  Y.  218.  Ab  to  assessors  in  making  their  return  to  s 
certiorari,  sued  out  to  renew  a  tax:  State  Une  H.  22.  Co,  v.  Fredericks,  48 
Barb.  173. 

22.  ProoeedingB. — A  defendant  in  a  criminal  case  cannot  take  out  a  writ 
of  certiorari,  except  by  special  allowance  of  the  supreme  court  or  a  jud^ 
thereof,  or  by  consent  of  the  attorney-general,  but  such  writ  may  be  sued  out 
by  the  district  attorney  in  behalf  qf  the  commonwealth,  without  such  allov> 
ance  or  consent:  Commonwealth  v.  Capp,  48  Penn.  State,  53.  A  person  not 
a  party  to  summary  proceedings  cannot  sue  out  a  certiorari:  Starhneather  v. 
Seeley,  45  Barb.  164.  The  proceedings  of  the  taxpayer  in  the  district  court, 
contemplated  by  this  statute,  is  a  proceeding  by  certiorari,  in  the  form  and 
according  to  the  course  of  that  kind  of  suit,  and  the  issuance  of  that  writ  is 
necessary  to  stay  proceedings  beyond  the  ten  days,  though  probably  bo 
formal  order  of  injunction  is  necessary:  C.  N.  Railroad  Co.  v.  B^uUe  Co.,  IS 
Cal.  671.  A  stay  of  proceedings  may  be  required  by  the  writ,  or  omitted 
in  the  sound  discretion  of  the  court;  but  unless  a  stay  is  enjoined  by  tfa« 
writ,  the  power  of  the  inferior  court  or  officer  is  not  suspended,  or  the  pro- 
ceedings stayed:  See  Cal.  Code  C.  P.,  sees.  1071,  1072. 

23.  Return  of  "Writ. — When  the  writ  is  directed  to  a  tribunal,  the  cleii. 
if  there  be  one,  must  return  the  writ  with  the  transcript  required:  Cal.  Code 
C.  P.,  sec.  1070.  On  petition  for  a  certiorari,  court  must  wait  for  a  retmn  in 
form  from  the  court  below:  Ex  parte  Dugan,  2  Wall.  (U.  S.)  134.  In  order 
to  procure  a  reversal,  it  is  necessary  that  the  order  should  be  brought  up  and 
made  a  part  of  the  record:  People  v.  Highway  Commissioners,  30  K.  Y.  72. 
A  common  law  certiorari  brings  up  so  much  of  the  evidence  as  is  necessaiy 
to  present  the  questions  of  law  upon  which  the  relator  relies  to  avoid  the 
determination  of  the  inferior  court:  Baldwin  v.  City  qf  Bt^alo,  35  N.  Y.  375. 
When  a  case  is  brought  from  an  inferior  court  or  tribunal  to  the  supreme 
court  by  certiorari,  if  all  the  facts  upon  which  the  court  below  acted  are  not 
in  the  record,  the  supreme  court  may  require  the  court  below  to  certify  such 
facts:  Blair  v.  Hamilton,  32  Cal.  49. 

24.  Return. — The  return  is  made  by  annexing  to  the  writ  a  full  transcript 
of  the  record  and  proceedings  in  the  case,  properly  certified:  CaL  OodeC. 
P.,  sec.  1071.  If  the  return  of  the  writ  be  defective,  the  court  may  Older  a 
further  return  to  be  made:  Id.,  sec.  1075.  The  writ  may  be  made  retninahle 
and  a  hearing  be  had  thereon  at  any  time:  Id.,  sec.  1106.  The  return  of  a 
finding  of  facts  made  by  a  county  judge  to  writ  of  certiorari  constitutes  a 
part  of  the  record,  though  the  finding  is  not  made  until  the  next  term  after 
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the  testimony  is  taken,  and  the  order  or  judgment  based  on  it  is  made: 
Blair  v.  Hamilton,  32  Cal.  49;  see  C.  P.  R.  Ji.  Co.  v.  Placer  Co.,  Id.  682.  A 
jury  are  no  longer  a  legal  body  after  their  verdict  is  signed  and  they  have 
reported;  hence  a  return  to  a  writ  of  certiorari^  signed  by  one  of  them  after- 
wards, is  no  return  of  the  jury  as  a  body  or  a  tribunal:  People  v.  Highway 
CommisMoners,  30  N.  Y.  72.  For  sufficiency  of  return  in  a  case  of  garnish- 
ment: see  Oould  v.  Myer,  36  Ala.  565.  In  summary  proceedings:  Benjamin 
V.  Benjamim,  6'N.  Y.  383.  By  officer,  after  term  expired:  13  Pick.  477;  1 
Salk.  322;  4  East,  604;  12  Johns.  31;  1  Cow.  168;  Harris  v.  Whitney,  6  How. 
Pr.  175. 

25.  WliatQaestioiui  May  be  Raised.— The  office  of  a  writ  of  certiorari 
when  issued  out  of  the  supreme  court,  to  review  the  proceedings  and  deter- 
minations of  the  inferior  tribunals,  extends  unquestionably  to  the  review  of 
all  questions  of  jurisdiction,  power,  and  authority  of  the  inferior  tribunal  to 
do  the  acts  complained  of,  and  all  questions  of  regularity  in  the  proceedings — 
that  is,  all  questions  whether  the  inferior  tribunal  has  kept  within  the  bound- 
aries prescribed  for  it  by  the  express  terms  of  the  statute  law,  or  by  well-set- 
tled principles  of  the  common  law:  20  Johns.  80;  6  Wend.  566;  10  Id.  421; 
15  Id.  452;  8  Cow.  13,  16;  7  Id.  108,  136,  137;  17  Wend.  464;  20  Id.  103;  2 
Hill,  9,  11,  398;  6  How.  Pr.  25;  6  Cow.  570;  2  Wend.  395;  5  Id.  98;  32  Barb. 
131;  43  Id.  232;  3  Seld.  152;  3  Kern.  223;  23  N.  Y.  192,  222;  26  Id.  163; 
People  ex  reL  Citizens  Gaslight  Co.  v.  Board  of  Assessors,  39  N.  Y.  81;  People 
ex  rel.  Bt^falo  de  State  Line  R.  R.  Co.  v.  Fredericks,  48  Barb.  173;  see,  also, 
People  ex  rel.  Cook  v.  Board  qf  Police,  39  N.  Y.  506. 

26.  "What  QiiestionB  May  be  Raised.— It  may  determine  whether 
there  is  any  evidence,  but  not  upon  the  weight  and  just  force  of  evidence: 
People  v.  Overseers  of  Ontario,  15  Barb.  286.  'Or  whether  the  fact  of  juris- 
diction is  established:  People  ex  rel.  Bodine  v.  Ooodivin,  5  N.  Y.  568.  They 
have  a  right  to  inquire  into  the  principles  upon  which  judges  assessed  dam- 
ages, in  case  of  an  assessment:  tStone  v.  Mayor  of  N.  Y.,  2&  Wend.  157; 
Baldunn  v.  Calkins,  10  Wend.  166;  but  see  Matter  of  Mount  Morris  Square, 
2  Hill,  14.  See,  further,  on  assessments,  Bouton  v.  President  of  Brooklyn,  2 
Wend.  395;  Eocp.  Mayor  of  Albany,  23  Id.  277;  Owners  qf  Oround  v.  Mayor 
oj  Albany,  15  Id.  374;  People  v.  CUy  of  Rochester,  21  Barb.  656.  As  to 
taxation,  see  2  Stra.  932;  2  T.  R.  234;  2  Cai.  182;  Church  v.  Super- 
visors,  15  Wend.  198.  In  summary  proceedings,  Niblo  v.  Post,  25  Wend. 
280; following -4 ndcrwwv.  Prindk,  23  Id.  616;  Bueky.  Binninger,  3  Barb.  391. 


CHAPTER  n. 

HABEAS  CORPUS. 

1.  The  writ  of  Jiabeas  corpus  is  that  legal  process  which  is 
employed  for  the  summary  Tindication  of  the  right  of  per- 
sonal liberty  when  illegally  restrained :  Hnrd  on  Habeas 
Corpus,  143.  The  writ  of  habeas  corpus,  when  issued  to  in- 
quire into  the  cause  of  an  imprisonment  is  in  the  nature  of 
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a  writ  of  error,  and  when  allowed  and  heard  by  an  officer 
out  of  court,  the  officer  is  deemed  a  court,  within  the  mean- 
ing of  the  Act  which  forbids  certain  persons  to  be  discharged 
before  the  expiration  of  the  sentence,  except  upon  a  review 
by  a  court  of  superior  jurisdiction  to  the  magistrate  making 
the  commitment:  3  Bl.  Comm.  131-2;  2  Burr.  755-6;  In- 
gersoU  on  Hab.  Corp.  36;  4  Johns.  360;  Bac.  Abr.  Hab. 
Corp.  A;  3  Pet.  203;  Case  of  the  Twelve  Commitments^  19 
Abb.  Pr.  394;  Mailer  of  MiUer,  1  Daly,  512. 

THE  BIGHT  OP   PEBSONAL  UBEBTT. 

2.  Personal  liberty  is  defined  to  be  the  power  of  unre- 
strained locomotion:  Hurd  on  Habeas  Corpus,  1.  It  is  the 
right  to  do  all  things  which  a  person  wants  to  do,  when  the 
doing  of  those  things  will  not  violate  any  principle  of  com- 
mon justice.  It  is  the  right  to  pursue  happiness  in  any  way 
man  may  choose,  so  that  he  does  not  give  others  misery.  It 
is  the  unrestrained  power  to  do  right,  with  all  reasonable 
restraints  against  doing  wrong.  Personal  liberty  does  not 
mean  license  to  commit  crimes,  or  to  go  forth  and  be  tie 
judge  in  one's  own  case,  and  impose  the  penalty  and  inflict 
the  punishment  of  real  or  fancied  wrongs,  without  restraint. 
In  ordinary  terms,  it  meaus  that  we,  as  members  of  society, 
owing  duties  to  it  and  receiving  benefits  from  it,  will  do 
unto  others  as  we  would  they  would  do  unto  us. 

3.  Governments  are  formed  for  the  purpose  of  securiug 
and  protecting  men  in  the  enjoyment  of  their  natural  rigbts, 
and  they  would  fail  of  accomplishing  that  object  if  tbe 
powers  to  regulate  or  prescribe  the  mode  in  which  such 
rights  are  to  be  exercised  be  not  lodged  in  the  law-makiBg 
department:  Ex  parte  Nellie  Smith,  38  Cal.  702.  Hence, 
this  provision  of  the  constitution  is  not  to  be  understood  as 
putting  life  or  liberty  entirely  beyond  the  reach  of  the  gov- 
ernment, if,  for  misconduct,  the  general  welfare  of  the  com- 
munity demands  its  sacrifice,  or  restraint;  or  as  allowing 
every  one  to  acquire  property  after  his  own  unregulated 
manner,  and  according  to  his  own  uncontrolled  will,  but  in 
such  a  manner  and  by  such  means  as  the  general  welfare 
of  the  community  may  require  him  to  observe.  'While 
the  exercise  of  these  rights  cannot  bo  denied  to  any  one,  it 
may  be  regulated:  Id.  705. 
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4.  As  the  legislature  is  not  prohibited  from  all  interfer- 
ence with  the  rights  enumerated  in  the  constitution,  such 
reasonable  restraints  as  tend  to  keep  man's  passions  in  due 
bounds  are  not  infringements  upon  his  right  of  personal 
liberty.  If  it  were  so,  then  personal  liberty  would  mean 
barbarism;  these  restraints  are  prescribed  by  the  supreme 
power  in  the  state,  and  a  cheerful  obedience  to  them  is  one 
of  the  chief  evidences  of  an  enlarged  security  for  life,  lib- 
erty, and  property.  Every  act  which  may  tend  to  impair 
the  exercise  of  the  natural  right  of  persons,  beyond  what 
is  needful  for  the  general  good,  may  be  prohibited. 

5.  But  the  instances  are  many,  even  in  the  history  of  our 
own  country,  when  a  citizen  has  been  restrained  of  his  per- 
sonal liberty  without  due  process  of  law,  and  this  too  when 
he  has  committed  no  wrong,  or  if  he  has,  when  he  is  being 
punished  in  an  illegal  manner.  Hence  the  wisdom  of  our 
ancestors  provided  a  means  by  which  a  person  so  restrained 
of  his  liberty  contrary  to  law  might  in  a  speedy  manner  be 
freed.  This  means  is  the  writ  of  habeas  corpus^  the  priv- 
ilege of  which  writ  shall  not  be  suspended  unless  when, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  re- 
quire it:  Const,  of  U.  S.,  art.  L,  sec.  9,  subd.  2;  Const, 
of  Cal.^  art.  I.,  sec.  6. 

RIGHT  OF  BAIL. 

6.  In  nearly  every  state  in  the  Union,  all  oflfenses  are 
bailable,  except  only  such  felonies  as  are  punished  by  death, 
and  in  those  cases  *'the  proof  must  be  evident,  or  the  pre- 
sumption great,'*  to  deprive  the  party  of  the  right  of  bail: 
Hurd  on  Habeas  Corpus,  434.  In  some  states  the  right  to 
bail,  where  the  proof  is  not  thus  evident,  in  capital  cases, 
is  not  guaranteed  by  the  constitutions  thereof,  but  even 
then  the  right  is  as  fully  secured  by  the  decisions  of  their 
courts:  See  Ex  parte  Taylor ^  5  Cow.  39;  Jones  v.  Kelly ,  17 
Mass.  116;  Evans  v.  Foster,  1  N.  H.  374;  1  Hill,  398;  Hurd 
on  Habeas  Corpus,  437. 

7.  The  varied  and  sometimes  difficult  questions  presented 
to  the  courts,  when  application  for  bail  is  made  by  a  party 
charged  with  the  commission  of  a  felony,  become  matters 
of  judicial  discretion.  No  two  cases  are  alike,  and  the 
judge  necessarily  stands  between  the  liberty  of  the  peti- 
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tioner  and  the  offended  law.  In  capital  cases,  the  fact  as 
to  whether  the  proof  is  evident  or  the  presumption  great, 
may  often  cause  a  judge  to  doubt  between  two  opinions. 
The  discretion  above  referred  to  means  a  conscientious,  a 
legal  discretion.  Under  the  benign  influence  of  a  modem 
civilization,  the  punishment  imposed  for  the  commission  of 
the  most  heinous  crimes  is  inflicted  not  so  much  to  cause 
the  subject  pain  as  to  avoid  its  repetition,  to  warn  others 
against  the  committing  of  a  like  offense.  Hence  vindictive 
punishments  and  long  imprisonments,  except  in  rare  and 
extreme  cases,  are  unknown  in  American  jurisprudence: 
See  post,  n.  14. 

JW>.  1080. 

PetUUm  for  WriL 


In  the  Matter  of  the  Application 

of , 

for  a  Writ  of  Habeas  Corpns. 


To  the  Hon ,   Judge  of  the  District  Court  of 

the Judicial  District  of  the  State  of , 

in  and  for  the County  of : 

The  petition  of ,  respectfully  shows : 

That is  unlawfully  imprisoned,  detained, 

confined  and  restrained  of  his  liberty  by ,  at , 

in  the County  of  ,  in  the  State  of  

That  the  said  imprisonment,  detention,  confinement,  and 
restraint  are  illegal;  and  that  the  illegality  thereof  consists 
in  this,  to  wit:  [state  what.] 

Wherefore,  your  petitioner  prays  that  a  writ  of  hxheas 
corpus  may  be  granted,  directed  to  the  said ,  com- 
manding him  to  have  the  body  of before  your 

Honor  at  a  time  and  place  therein  to  be  specified,  to  do  and 
receive  what  shall  then  and  there  be  considered  by  your 
Honor  concerning  him,  together  with  the  time  and  cause  of 
detention,  and  said  writ;  and  that  he  may  be  re- 
stored to  his  liberty. 

Dated  on  the day  of  ,  187.. 

[Oedinaby  Vkritication.]  [Signature.] 

8.  Application. — ^Application  for  a  writ  of  hdbeas  corpus  is  made  by  pe* 
tition,  and  must  specify:  1.  That  the  person  in  whose  behalf  the  wni  it 
applied  for  is  imprisoned  or  restrained  of  his  liberty,  the  officer  or  pencu  by 
whom  he  is  so  confined  or  restrained,  and  the  place  where,  najwing  all  the 
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parties,  if  they  are  known,  or  describing  them  if  they  are  not  known;  2.  II 
the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state  in  what  the 
illegality  consists;  3.  The  petition  must  be  verified  by  the  oath  or  affirmation 
of  the  party  making  the  application.  It  must  also  be  signed  either  by  the 
party  for  whose  relief  it  is  intended,  or  by  some  person  it.  his  behalf:  CaL 
Pen.  Code,  sec.  1474. 

9.  By  'whom  granted. — The  writ  may  be  granted  by  the  supreme  court, 
or  any  justice  thereof,  upon  petition  upon  behalf  of  any  person  restrained  of 
his  liberty  in  this  state.  When  so  issued,  it  may  be  made  returnable  before 
the  court,  or  any  justice  thereof,  or  before  any  district  or  county  court,  or 
any  judge  thereof.  It  may  be  granted  by  a  district  court  or  judge  on  behalf 
of  any  person  restrained  of  his  liberty  within  the  judicial  district,  or  by  a 
county  court  or  judge  within  his  county:  CaL  Penal  Code,  sec.  1475.  The 
supreme  court  is  always  open  for  issuing  this  writ:  Cal.  Code  C.  P.,  sec.  48. 
District  judges  may  at  chambers  grant  the  writ,  or  hear  and  dispose  of  it: 
Id.,  sec.  176.  Where  a  writ  of  habeas  corpus  issued  by  the  supreme  court  is 
made  returnable  before  a  judge  of  a  district  court,  his  authority  is  the  same 
as  that  of  the  supreme  court  would  have  been  if  the  writ  had  been  made  re- 
turnable before  it,  and  therefore  his  order  was  not  in  excess  of  his  authority: 
Peoples,  Booker,  61  Cal.  318;  consult  Ex  parte  Marks,  49  Id.  680. 

10.  Fees. — No  fee  or  compensation  of  any  kind  must  be  charged  or  re- 
ceived by  any  officer  for  duties  performed,  or  services  rendered  in  pro- 
ceedings upon  Jiabeas  corpus:  Cal.  Pol.  Code,  sec.  4333. 

11.  To  Wliom  Directed.— The  writ  must  be  directed  to  the  person  hav 
ing  custody  of  or  restraining  the  person  on  whose  behalf  the  application  is 
made,  and  must  command  him  to  have  the  body  of  such  person  before  the 
court  or  judge  before  whom  the  writ  is  returnable,  at  a  time  and  place 
therein  specified:  Cal.  Pen.  Code,  sec.  1477.  As  to  delivery  to  the  officer  for 
service,  see  Id.,  sec.  1478.  If  the  person  to  whom  the  writ  is  directed  re- 
fuses to  obey  the  same,  the  court  or  judge  must,  upon  affidavit,  issue  an 
attachment  for  his  apprehension,  and  he  may  be  committed  to  jail  until  he 
makes  due  return  to  the  writ  or  is  otherwise  discharged:  Id.,  1479. 

12.  Return. — ^The  requisites  of  a  return  are  found  in  the  Penal  Code, 
sec.  1480.  The  person  on  whom  the  writ  is  served  is  required  to  produce  the 
body  of  the  person  under  his  custody  or  restraint,  according  to  the  command 
of  the  writ,  unless  prevented  by  the  sickness  or  infirmity  of  the  person  to 
be  produced,  which  fact  must  be  shown  by  affidavit,  in  which  case  the  cause 
may  proceed  in  his  absence,  or  the  hearing  be  adjourned  until  he  can  be  pro- 
duced: Id.,  1481,  1482. 

13.  Repeated  Applications.— The  doctrine  of  res  adjudkata  does  not 
apply  to  proceedings  on  habeas  corpus,  and  the  refusal  to  grant  the  writ  is  no 
bar  to  a  second  application:  In  re  Edward  Ring,  28  CaL  247;  In  re  Perkins, 
2  Id.  424.  See,  under  common  law  rule,  13  Mee.  &  W.  679;  5  Id.  32;  1  East, 
306,  314;  14  Id.  91;  9  Adol.  &  E.  731;  Exp.  Kaine,  3  Blatchf.  1;  compare 
14  How.  U.  S.  103;  Ex  parte  Robinson,  6  McLean,  355. 
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JVb.  1081. 

Order  Granting  WriL 
[Title.] 

On  reading  and  filing  the  petition  of ,  duly  signed 

and  verified  by  him,  whereby  it  appears  that  he  is  illegally 

imprisoned  and  restrained  of  his  liberty  by ,  at  the 

,  in  the County  of ,  in  the  State  of , 

and  stating  wherein  the  illegality  consists,  from  which  it 
appears  to  me  that  a  writ  of  habeas  corpus  ought  to  issue: 

It  is  ordered,  that  a  writ  of  habeas  corpris  issue  out  of  and 

under  the  seal  of  the  District  Court  of  the Judicial 

District  of  the  State  of ,  in  and  for  the County 

of ,  directed  to  the  said ,  commanding  him  to 

have  the  body  of  the  said before  me,  in  the  court- 
room of  the  said  Court,  on  the day  of ,  187., 

at ... .  o'clock  A.  M.  of  that  day,  to  do  and  receive  what  shall 

then  and  there  be  considered  concerning  the  said , 

together  with  the  time  and  cause  of  his  detention,  and  that 
he  have  then  and  there  the  said  writ. 

Dated  on  the day  of ,  187., 

p.  Q., 

Diatrict  Judge, District 

» 
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14.  Bail — When  any  person  is  imprisoned  or  detained  in  custody  on  aoy 
criminal  charge  for  want  of  bail,  he  is  entitled  to  a  writ  of  habeas  corpu*, 
for  the  purpose  of  giving  bail,  upon  averring  that  fact  in  his  petition,  without 
alleging  that  he  was  illegally  confined:  CaL  Pen.  Code,  sec  1490.  On  the 
hearing  the  judge  may,  if  the  offense  is  bailable,  take  an  undertaking,  as  in 
other  cases,  and  file  the  same  in  the  proper  court:  Id.,  sec  1491.  Ad> 
mission  to  bail  is  the  order  of  a  competent  court  or  magistrate  that  th« 
defendant  be  discharged  from  actual  custody  upon  bail:  Id.,  sec  126S.  If  the 
offense  charged  is  punishable  with  death,  see  Id.,  sec  1271.  Pending  an 
appeal,  in  other  cases,  after  conviction,  see  Id.,  sees.  1272,  1273,  1274;  Ez 
parte  Voll,  41  Cal.  29.  Wlien  the  defendant  has  been  held  to  answer  after 
examination,  see  Cal.  Pen.  Code,  sec  1277.  Form  of  undertaking.  Id.,  1^& 
Qualification  of  bail.  Id.,  sees.  1279  to  1281.  Upon  indictment  before  con- 
viction, see  Id.,  sees.  1284  to  1287;  Ex  parte  McLaughlin,  41  CaL  212.  De- 
posit instead  of  bail,  Cal.  Pen.  Code,  sec.  1295.  General  principles  touching 
discharge  of  person  charged  with  a  criminal  offense.  Id.,  1489. 

15.  Custody. — A  person  convicted  of  a  crime  against  the  United  States 
by  a  federal  court,  and  confined  in  the  prison  of  the  state,  with  the  consent 
of  the  state,  is  in  the  custody  of  the  federal  authorities:  Ex  parte  Lt  Bur, 
49  Cal.  159. 
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16.  Defects  of  Form. — No  writ  of  habeas  cm'pus  can  be  disobeyed  for 
defect  of  form,  if  it  sufficiently  appear  therefrom  in  whose  custody  or  und%r 
whose  restraint  the  party  imprisoned  or  restrained  is,  the  officer  or  person 
detaining  him,  and  the  court  or  judge  before  whom  he  is  to  be  brought:  Cal. 
Pen.  Code,  sec.  1495. 

17.  Discharge. — When  a  party  is  "  in  confinement  for  acts  done  in  pur- 
suance of  a  law  of  the  United  States,  and  under  process  from  a  judge  of  the 
same,"  he  will  be  discharged  on  habeas  corpus:  Ex  parte  Jenkins,  2  Wall,  jr. 
C.  Ct.  521;  2  Am.  Law.  Keg.  144.  So,  when  the  indictment  charges  an 
offense  not  known  to  the  law:  In  re  CorryeUj  22  CaL  178.  So,  where  five 
females  are  brought  before  the  court  on  a  return  to  a  writ  of  habeas  corpus, 
and  the  person  in  whose  custody  they  are  neither  shows  nor  claims  any 
legal  right  to  detain  them,  they  will  be  discharged :  Ex  parte  Queen  qf  the 
Bay,  1  Cal.  157.  A  prisoner  committed  on  final  process  will  not  be  dis- 
charged on  habeas  corpus  by  reason  of  defects  in  the  judgment,  unless  the 
judgment  is  absolutely  void:  People  v.  Smith,  1  CaL  9.  If  the  warrant  of 
commitment  be  informal  or  insufficient,  the  court,  upon  habeas  corpus  will 
discharge  the  prisoner;  but  if  sufficient  cause  appear,  will  recommit  him  in 
proper  form:  Ex  parte  Bennet,  2  Cranch  C.  Ct.  612;  see,  also,  Ex  parte  Bran- 
igan,  19  Cal.  133;  Ex  parte  Milbum,  9  Pet.  704.  Where  the  prisoner  is  not 
discharged  on  a  writ  of  habeas  corpus,  it  is  the  duty  of  the  court  to  remand 
him:  People  ex  rel.  Grouse  v.  Cowles,  4  Keyes,  38. 

18.  Hearing  on  Habeas  Corpus. — The  hearing  should  be  had  immedi- 
ately upon  the  return  of  the  writ:  Cal.  Pen.  Code,  sec.  1483.  But  may  be 
adjourned  under  the  circumstances  mentioned  in  sec.  1482;  see,  also,  Ex 
parU  Gibson,  31  Cal.  623;  Ex  parte  King,  28  Id.  247.  The  party  brought 
before  the  court  or  judge,  on  the  return  of  the  writ,  may  deny  or  controvert 
any  of  the  material  facts  or  matters  set  forth  in  the  return,  or  except  to  the 
sufficiency  thereof,  or  allege  any  fact  to  show  either  that  his  imprisonment 
or  detention  is  unlawful,  or  that  he  is  entitled  to  his  discharge.  The  proofs 
adduced  on  either  side  must  be  heard,  and  the  attendance  of  witnesses  may 
be  compelled  by  subpoena  and  attachment:  See  Cal.  Pen.  Code,  sec.  1484. 
An  inquiry  may  be  made  outside  the  record,  to  ascertain  whether  in  fact  the 
confinement  is  on  account  of  acts  done  in  pursuance  of  a  law  of  the  United 
States,  and  under  process  from  a  judge  of  the  same:  Ex  parte  Jenkins,  1  Phil. 
168;  2  Wall,  jr.,  C.  Ct.  521;  2  Am.  Law  Reg.  144.  The  functions  of  the 
writ  where  the  party  appealing  to  its  aid  is  in  custody  under  process,  does 
not  extend  beyond  an  inquiry  into  the  jurisdiction  of  the  court  by  which  it 
was  issued,  and  the  validity  of  the  process  upon  its  face:  Ex  parte  McCul- 
lough,  35  Cal.  97. 

19.  Hearing. — The  court  may  proceed  to  inquire  whether  the  indictment 
charges  any  offense  known  to  the  law:  In  re  Gorryell,  22  Cal.  178.  But  it  is 
not  competent  to  retry  the  issues  of  fact,  or  to  review  the  proceedings  of  a 
legal  trial:  Ex  parte  Bird,  19  Cal.  130.  Under  the  writ  of  habeas  cor  pits  it 
is  not  competent  to  determine  whether  or  not  the  order  of  the  court  upon 
which  the  process  was  founded  is  or  is  not  erroneous:  Ex  parte  McGuUovgh, 
85  Cal.  97;  Ex  parte  Oranice,  51  Id.  375.  The  remedy  in  such  case  is  by 
certiorari :  Matter  of  Place,  34  How.  Pr.  259.  The  court  has  only  to  inquire 
whether  a  warrant  of  commitment  states  a  sufficient  probable  cause  to  be- 
lieve that  the  person  charged  has  committed  the  offense:  United  States  v. 
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JohnSt  4  Dall.  412.  Hahexia  corpus  is  the  proper  remedy  for  every  unlavfal 
imprisonment,  both  in  civil  and  criminal  cases;  but  an  imprisonment  is  not 
unlawful,  in  the  sense  of  this  rule,  merely  because  the  process  or  order  under 
which  the  party  is  held  has  been  irregularly  issued;  or  is  erroneous:  Ex  parte 
McCullough,  35  Cal.  97. 

20.  3  uriadlction  —  State  Courts — The  writ  of  habeas  carpus  may  be 
issued  and  heard  by  the  supreme  court  or  any  justice  thereof,  by  a  district 
court  or  county  court  or  any  judge  of  either:  See  Cal.  Pen.  CJode,  see  1475. 
It  may  be  issued  in  term  or  vacation,  and  be  heard  before  the  court  or  a  judge 
at  chambers:  See  Id.  1483,  and  CaL  Code  C.  P.,  sees.  48,  76,  166.  So,  in 
case  of  a  party  arrested  as  a  fugitive  from  justice:  Matter  of  Mcuickeiter, 
5  Cal.  237.  But  they  have  no  power  to  control  the  executive  discretion  in 
such  cases.  Yet  that  discretion  may  be  inquired  into  in  every  case  involving 
the  liberty  of  the  citizen:  Id.  Its  allowance  in  term  time  by  the  supreme 
court  of  California  is  in  the  discretion  of  the  court:  Ex  parte  EUiSj  11  CaL 
222.  The  supreme  court  may  exercise  its  appellate  jurisdiction  by  means  of 
this  writ:  People  v.  Turner,  1  CaL  143.  But  by  the  amendment  to  the  con- 
stitution, it  has  original  jurisdiction  in  the  issuance  of  the  writ:  TpUr  v. 
Houghton,  25  CaL  26.  As  to  the  jurisdiction  of  state  courts  in  the  issuance 
of  this  writ,  consult  "Jurisdiction,"  voL  i,  p.  25,  n.  24.  Of  the  supreme 
court:  Id.,  p.  28,  n.  35.  Its  original  jurisdiction,  p.  30,  n.  45.  Of  the  dis- 
trict courts:  Id.,  p.  32,  n.  53.     Of  county  courts:  Id.,  p.  36,  n.  74. 

21.  JorlBdiction,  Conflict  o£— Where  a  person  is  properly  in  custody 
under  state  authority,  the  United  States  circuit  court  has  no  authority  to 
take  the  accused  by  habeas  corpus  from  such  authority:  United  States  v.  Bet- 
tor, 5  McLean,  174;  9  0pp.  Att'y-Gren.  713;  see,  also,  AbUman  v.  Booth,  21 
How.  U.  S.  506;  ^  parte  Dorr,  3  Id.  103.  Nor  has  a  state  court  authority 
to  remove  a  defendant  from  the  custody  of  a  court  of  the  United  States: 
United  States  v.  Rector,  6  McLean,  174;  9  0pp.  Att*y-Gen.  713;  see,  also, 
CaL  Pen.  Code,  sec.  1486;  Ex  parte  Le  Bur,  49  CaL  159.  So,  in  extradttian 
cases  where  a  warrant  has  been  issued  by  the  secretary  of  state,  and  is  in  tiie 
hands  of  the  United  States  marshal:  9  Johns.  239;  Matter  of  Veremaiire^ 
9  N.  Y.  Leg.  Obs.  137;  6  0pp.  Att'y-Gen.  103,  713.  See,  as  to  the  power  of 
United  States  courts  in  such  cases:  Ex  parte  Smith,  3  McLean,  121;  Matter 
qf  Koine,  10  N.  Y.  Leg.  Obs.  267;  14  How.  U.  S.  103.  So,  also,  in  cases  of 
enlistment:  Matter  of  O'Connor,  48  Barb.  258;  3  Abb.  Pr.  (K.  S.)  137;  BeU- 
ly'8  ease,  2  Id.  334;  People  v.  Oaul,  44  Barb.  98;  Matter  of  Martin^  45  Barb. 
142.  As  to  issuance  of  writ  in  cases  of  enlisted  soldiers,  and  of  the  author- 
ity of  state  courts  in  the  issuance  of  the  writ  of  habeas  corpus  in  such  cases, 
consult  Matter  of  Barrett,  42  Barb.  479;  Matter  of  Graham,  8  Jones,  L. 
(N.  C.)  416;  MaUer  of  Bryan,  1  Wins.  (N.  C.)  No.  11;  Matter  qf  Rosenan,  Id. 
443.  It  cannot  inquire  into  the  validity  of  an  enlistment  in  the  case  of  de- 
sertion: See  above  cases,  and  see  Eke  parte  Anderson,  16  Iowa,  595.  Or  where 
the  prisoner  is  awaiting  a  trial  before  a  court-martial:  Matter  of  Besunek,  25 
How.  Pr.  159. 

22.  Practice. — ^The  proceedings  on  a  writ  of  habeas  corpus  in  the  fedeial 
courts  are  governed  by  the  common  law  of  Ekigland  as  it  stood  at  the  adop- 
tion of  the  constitution,  subject  to  such  alterations  as  congress  shall  see  fit 
to  prescribe  and  not  by  the  state  statutes:  3  Pet  193;  2  Brock.  Marsh.  447; 
Ex  parte  Kaine,  3  Blatchf.  1.     So,  in  cases  of  aliens:  Matter  i^  Barry,  7  Law 
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Rep.  374.  A  petitioner  for  a  writ  of  habeas  corpus^  is  not  entitled  to  a  jury 
to  try  issues  of  fact:  Baker  v.  Gordon^  23  Ind.  204.  Upon  a  return  of  habeas 
corpus,  in  a  case  of  arrest  upon  suspicion,  and  without  a  warrant,  proof  must 
be  given  to  show  the  suspicion  to  be  well  founded:  2  Inst.  52;  Matter  qf 
Henry,  29  How.  Pr.  183. 

23.  Re-arrest. — ^No  person  who  has  been  discharged  by  order  of  the  court 
or  judge  upon  habeas  corpus  can  be  again  imprisoned,  restrained,  or  kept  in 
custody  for  the  same  cause,  except  in  the  following  cases:  1.  If  he  has  been 
discharged  from  custody  on  a  criminal  charge,  and  is  afterward  committed 
for  the  same  offense  by  legal  order  or  process;  2.  If,  after  a  discharge  for  de- 
fect of  proof,  or  for  any  defect  of  the  process,  warrant  or  commitment  in  a 
criminal  case,  the  prisoner  is  again  arrested,  on  sufficient  proof,  and  commit- 
ted by  legal  process  for  the  same  offense:  Cal.  Pen.  Code,  sec.  1496. 

24.  Refaaal  to  Qrant,  etc. — If  any  judge,  after  a  proper  application  is 
made,  refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the  officer  or 
person  to  whom  such  writ  may  be  directed  refuses  obedience  to  the  command 
thereof,  he  shall  forfeit  and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any  court  of  competent 
jurisdiction:  Cal.  Pen.  Code,  sec.  1505. 

25.  Remanded. — The  court  or  judge,  if  the  time  during  which  such  party 
may  be  legally  detained  in  custody  has  not  expired,  must  remand  such  party, 
if  it  appears  that  he  is  detained  in  custody:  1.  By  virtue  of  process  issued 
by  any  court  or  judge  of  the  United  States,  in  a  case  where  such  court  or 
judge  has  exclusive  jurisdiction;  or,  2.  By  virtue  of  the  final  judgment  or 
decree  of  any  competent  court  of  criminal  jurisdiction,  or  of  any  process 
issued  upon  such  judgment  or  decree:  Cal.  Pen.  Code,  sec.  1486.  Where  a 
commitment  under  a  charge  for  murder  was  insufficient,  because  it  failed  to 
state  the  name  of  the  person  alleged  to  have  been  murdered,  or  that  the  name 
of  such  person  was  unknown,  it  was  held  that  these  defects  did  not  entitle 
the  petitioner  to  be  discharged:  Ex  parte  Bull,  42  Cal.  199;  see,  also.  People 
v.  SmUh,  1  Id.  9;  Ex  parte  Bird,  19  Id.  131;  Ex  parte  Gibson,  31  Id.  623;  Ex 
parte  Ring,  28  Id.  247;  Ex  parte  Murray,  43  Id.  455;  see,  also,  CaL  Pen.  Code, 
sees.  1492,  1493,  1494. 

26.  Return  of  Writ. — Upon  a  return  to  a  writ  of  habeas  corpus,  it  is 
proper  for  the  court  to  look  into  the  depositions  taken  before  the  committing 
magistrate,  in  order  to  ascertain  whether  there  is  probable  cause  to  suppose 
that  a  felony  has  been  committed  by  the  prisoner:  People  v.  Smith,  1  Cal.  9. 
A  return  ''that  the  person  alleged  to  be  detained  was  not  within  the  control 
and  custody  of  the  party  to  whom  the  writ  was  directed,  and  that  such  per- 
son was  beyond  the  jurisdiction  of  the  court,  was  held  evasive  and  insufficient 
where  such  person  had  been  removed  in  anticipation  of  the  issuance  of  the 
writ:  United  States  v.  Davis,  5  Cranch  C.  Ct.  622.  Attachment  for  not  re- 
turning not  issued  until  three  days  after  service  of  the  writ:  United  Stales  v. 
Bollman,  1  Cranch  C.  Ct.  373.  In  Nevada,  the  warden  of  the  state  prison 
may  show  that  he  holds  the  prisoner  not  only  by  virtue  of  a  commitment, 
but  also  under  sentence  of  the  court:  Ex  parte  SaJge,  1  Nev.  449. 

27.  VT'arrant. — Where  it  appears  that  any  one  is  illegally  held  in  cus- 
tody, and  that  there  is  reason  to  believe  that  such  person  will  be  carried  out 
of  the  jurisdiction  of  the  court  or  judge  before  whom  the  application  is 
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made,  or  will  suffer  some  irreparable  injury  before  compliance  with  tbe  writ 
of  habeas  corpus  can  be  enforced,  a  warrant  may  be  issued  reciting  the  factSi 
and  directed  to  the  sheriff,  coroner,  or  constable  of  the  county,  commanding 
him  to  take  the  person  thus  held  in  custody,  confinement  or  restraint,  and 
forthwith  bring  him  before  such  court  or  judge,  to  be  dealt  with  according 
to  law:  Cal.  Fen.  Code,  sec.  1497. 

28.  Writ. — Must  be  issued  by  the  clerk,  and  bear  the  seal  of  the  court: 
Cah  Pen.  Code,  sec.  1503.  It  must  be  returned  before  the  judge  (when 
issued  by  a  judge)  at  the  county  seat,  and  there  be  heard  and  deteimined: 
Id.,  1504.    It  may  be  issued  and  served  on  any  day,  at  any  time:  Id.,  1502. 

29.  Wlio  may  Issue  Writ.— The  courts  of  the  United  States  are 
empowered  to  issue  the  writ  of  habeas  corpus:  Rev.  Statk,  sec  75L 
Either  of  the  justices  of  the  supreme  court  of  the  United  States,  as 
well  as  a  judge  of  any  United  States  district  or  circuit  court  may  issue  the 
writ:  Id.,  sec.  752.  In  cases  removed  from  state  courts  against  person  denied 
civil  rights,  and  such  person  is  in  actual  custody  under  process  issued  by  the 
state  court,  a  writ  of  habeas  corpus  cum  causa  must  be  issued  by  the  derk 
and  delivered  to  the  marshal:  Be  v.  Stats.,  sec.  642.  In  cases  against  rev- 
enue officers,  and  officers  acting  under  registration  laws,  see  Id.,  sec.  643L 
For  proceedings  generally  in  habeas  corpus  cases  in  the  United  States  conits, 
sec  Id.,  sec.  751  to  706.  That  territorial  courts  may  grant,  see  Id.,  sec  1912L 
For  various  questions  relating  to  this  writ,  consult  Ex  parte  Smith,  3  Mc- 
Jjean,  121;  Matter  of  Keeter^  Hempst.  300;  Ex  parte  Des  Rochers,  1  McAll. 
68;  3  Dall.  17;  Ex  parte  Burford,  3  Cranch,  448;  Ex  parte  BoUman,  4  Id.  75; 
Ex  parte  Watkins,  7  Pet.  568;  Ex  parte  Kearney,  7  Wheat.  38;  Ex  parte 
Milburn,9  Pet.  704;  Matter  of  Metzger,  5  How.  U.  S.  176.  As  to  power  of 
circuit  courts,  see  Ex  parte  MiUigan,  4  Wall.  U.  S.  3;  Ex  parte  Smith,  3 
McLean,  121.  Of  justice  in  vacation,  see  Matter  qf  Koine,  14  How.  U.  S. 
103;  Ex  parte  Barnes,  Sprague,  133. 

Jfo.  1082. 

Writ  of  Habeas  Corpus. 
[Title  of  Court.] 
[Venue.] 

The  People  of  the  State  of  California,  to  A.  B.,  greeting: 
We  command  you,  that  you  have  the  body  of  C.  D.,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with 
the  time  and  cause  of  such  imprisonment  and  detention,  by 
whatsoever  name  said  C.  D.  shall  be  called  or  charged,  be- 
fore G.  H.,  Judge  of   the Judicial  District  of  the 

State  of  California,  at  the  court-room  of  the  District  Court 
of  said  District,  in  and  for  the  City  and  County  of  San 

Francisco,  on  the day  of ,  187.,  at a'clock 

in  the noon  of  that  day,  to  do  and  receive  what  shall 

then  and  there  bo  considered  concerning  the  said  C.  D. 
And  have  you  then  and  there  this  writ. 
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Witness  Hon ,  Judge  of  the  said  District  Court, 

at  the  court-room  thereof,  in  the  City  and  County  of  San 
Francisco,  this day  of ,  187 . . 

Attest,  my  hand  and  the  seal  of  the  said  Court,  the  day 

and  year  last  above  written. 

K.  L.,  Clerk. 

By  O.  P.,  Deputy  Clerk. 

30.  lasnance  of  Writ. — The  writ  should  not  issue  to  run  out  of  the 
county,  unless  for  good  cause  shown,  as  the  absence,  refusal  or  disability  of 
the  judge  to  act,  or  other  reason,  showing  that  the  object  and  reason  of  the 
law  requires  its  issuance:  Ex  parte  Ellis,  U  Cal.  222.  In  such  case,  resort  may 
be  had  to  officers  out  of  the  county:  Id.  Though  the  writ  is  a  writ  of  right, 
it  is  not  granted  of  course,  but  upon  probable  cause  shown:  United  States  v. 
Latorence,  4  Cranch  C.  Ct.  518;  Matter  of  Keeler,  Hempst.  307;  Ex  parte  Val- 
lamliyham,  Trial  of  Vallandigham,  259;  Ex  parte  Davis,  4  Law  Rep.  (N.  S.) 
301.  As  to  when  issuance  will  be  refused,  see  3  Pet.  193;  7  Cush.  285;  Hurd. 
Ilab.  Corp.  223;  Ex  parte.  ValUindifjham,  Trial  of  Vallandigham,  259.  That 
the  allowance  or  refusal  is  matter  of  law  and  not  of  discretion,  see  Ex  parte 
Milligan,  4  WalL  U.  S.  3.  The  act  of  issuing  the  writ  is  purely  ministerial, 
and  in  no  sense  judicial:  People  v.  NasJi,  5  Park.  Cr.  473;  Nashy,  People,  36 
N.  Y.  607;  Matter  of  Nash,  16  Abb.  Pr.  281;  but  to  the  contrary  is  Pco/>/e  caj 
reL  Ryan  v.  Russell,  1  Abb.  Pr.  (N.  S.)  230.  A  writ  will  not  be  granted  if  it 
appears  from  the  application,  prima  facie,  that  there  is  not  sufficient  ground 
for  the  discharge  of  the  party  imprisoned:  In  re  Orozier,  16  Wis.  423. 


CHAPTEE  ni. 

MANDAMUS. 

1.  The  writ  of  mandamus  may  be  denominated  the  writ 
of  mandate:  Cal.  Code  C.  P.,  sec.  1084.  It  may  be  issued 
by  any  court  except  a  justice's  or  police  court,  to  an  infe- 
rior tribunal,  corporation,  board  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station ;  or  to  compel 
the  admission  of  a  party  to  the  use  and  enjoyment  of  a 
right  or  office  to  which  he  is  entitled,  and  from  which  he  is 
unlawfully  precluded  by  such  inferior  tribunal,  corporation, 
board,  or  person :  Id.,  sec.  1085.  It  is  now  regarded,  not 
as  a  prerogative  writ,  but  in  the  nature  of  an  action  by  the 
person  in  whose  favor  the  writ  is  granted,  for  the  enforce- 
ment of  a  right  in  cases  where  the  law  affords  him  no  other 
adequate  means  of  redress :  Arbury  v.  Beavers,  6  Texas,  457. 
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2.  It  is  used  merely  to  compel  action  and  coerce  the  per- 
formance of  a  pre-existing  duty,  where  it  was  the  plain  duty 
of  the  respondent  to  act  without  its  agency:  People  v.  GiU 
iner,  5  Gilm.  242;  People  v.  Hatch,  33  111.  140.  Where  the 
legal  right  is  doubtful,  or  where  the  performance  of  the 
duty  rests  in  discretion,  a  writ  of  mandamus  cannot  right- 
fully issue :  Staie  v.  Supervisors,  2  Chand.  250. 

3.  The  writ  is  frequently  granted  where  it  can  only  deter- 
mine one  step  in  the  progress  of  inquiry,  and  when  it  cannot 
finally  settle  or  determine  the  controversy,  as  where  canrass- 
ers  of  votes  may  be  compelled  to  canvass  the  votes  cast  at 
an  election  and  return  the  result,  though  it  may  be  neces- 
sary to  resort  to  other  proceedings  to  determine  the  ultimate 
questions  of  right  and  to  procure  admission  to  the  office: 
Slate  V.  County  Judge  of  Marshall,  7  Iowa,  186. 

4.  There  must  be  an  actual  default  or  omission  of  duty 
before  the  writ  can  be  granted,  and  this  must  be  made  to 
appear  by  the  relator.  An  omission  of  duty  cannot  be  an- 
ticipated. Threats,  or  predetermination  not  to  discharge 
the  duty,  are  not  sufficient,  if  the  time  for  performing  the 
duty  has  not  expired :  Commissioners  etc.  v.  County  Commis- 
sioners, 20  Md.  449;  State  v.  Carney,  3  Kan.  88.  A  demand 
and  refusal  are  not  necessary,  however,  where  the  duties 
are  of  a  public  nature,  and  afifect  the  public  at  large,  bat 
where  an  individual  claims  the  immediate  andpersonal  benefit 
of  the  act  or  duty,  a  demand  and  refusal  are  held  necessary: 
Oroville  &  V.  B.  B.  Co.  v.  Supewisors  of  Plumas  Co.,  37  Cal. 
354. 

5.  The  writ  must  be  issued  in  all  cases  where  there  is  not 
a  plain,  speedy,  and  adequate  remedy,  in  the  ordinary 
course  of  law:  Cal.  Code  C.  P.,  sec.  1086.  By  the  "ordi- 
nary course  of  law*'  is  not  meant  a  common  law  remedy 
only,  but  it  includes  all  special  or  particular  remedies  pro- 
vided by  statute:  Staie  v.  Supervisors  etc.,  29  Wis.  79.  So 
where  another  adequate  remedy  has  been  lost  by  neglect, 
or  delay,  the  writ  will  not  be  granted :  Id.  Though  other 
remedies  exist,  if  they  are  inadequate  to  afford  the  particu- 
lar relief  to  which  the  party  is  entitled,  the  writ  will  issue: 
See  Fremont  v.  Crippen,  10  Cal.  215.  In  this  case  the  writ 
was  sought  to  compel  the  sheriff  to  execute  a  writ  of  posses- 
sion.   The  court  said:  "It  is  true^  the  relator  might  sae 


PROCEEDINGS  ON.  677 

defendant  on  his  bond  for  the  damages  resulting  from  the 
non-performance  of  his  duty,  but  the  possession  of  the 
property  which  has  been  adjudged  to  him  can  only  be  ob- 
tained by  the  present  process,  and  is  the  only  adequate 
remedy:"  See,  also,  Babcock  v.  Goodrich,  47  Id.  488.  So, 
it  is  said  the  existence  of  equitable  remedies  does  not  affect 
the  jurisdiction  of  courts  of  law  to  grant  the  writ  of  man- 
damua,  although  their  existence  may  control  their  discretion 
in  the  matter:  See  People  v.  Maym%  10  Wend.  395. 

6.  It  is  well  settled  that  the  exercise  of  discretion  cannot 
be  controlled  or  directed  by  mandamus.  A  judicial  officer 
may  be  compelled  to  act,  but  the  judgment  or  decision 
which  he  shall  reach  cannot  be  controlled.  It  is  only  where 
the  act  to  be  done,  or  the  duty  to  be  performed,  is  of  a 
peremptory  character,  as  distinguished  from  those  which 
are  discretionary,  that  this  remedy  will  be  granted.  It 
issues  to  the  judges  of  inferior  courts  wherever  justice  has 
been  improperly  delayed :  Ex  parte  Crane,  5  Pet.  190.  It  may 
compel  action,  but  cannot  be  used  to  correct  the  errors  of 
an  inferior  court :  State  ex  rel.  Treadway  v.  WriglU,  4  Nev. 
119.  Nor  to  restrain  the  performance  of  duties:  Terry  v. 
Stauffei\  17  La.  An.  306. 

7.  County  Officers. — Where  the  commissioners  of  a  county  have  au- 
thority by  statute  to  issue  bonds,  and  are  required  to  levy  a  tax  to  pay  the  in- 
terest coupons,  as  they  become  due,  and  having  issued  such  bonds,  they 
neglect  or  refuse  to  assess  the  tax  or  pay  the  interest,  a  writ  of  mandamus 
is  the  proper  legal  remedy:  Knox  Co.  v.  Asjnnwall,  24  How.  U.  S.  376;  Robin- 
son V.  Supervisors,  43  Cal.  353;  see,  also,  People  v.  Supervisors,  60  Cal.  663; 
Hose  V.  County  Commissioners,  50  Maine,  243.  Or  to  compel  county  commis- 
sioners to  impanel  a  new  jury  to  determine  the  location  of  a  highway  in  a 
statutory  case:  Mendon  v.  Worcester,  10  Pick.  236;  or  to  compel  county  board 
of  supervisors  to  subscribe  to  capital  stock  of  a  corporation  where  they  are 
directed  so  to  do  by  the  statute:  Napa  Valley  R,  R.  Co,  v.  Napa  County, 
30  Cal.  436.  But  not  to  compel  county  commissioners  to  remove  county 
seat:  Condit  v.  Board  of  Commissioners,  25  Ind.  422.  It  will  be  granted 
to  compel  an  assessor  to  assess  for  taxation  property  liable  to  be  taxed, 
and  which  he  neglects  or  refuses  to  assess:  People  v.  Shearer,  30  Cal. 
645;  Gorgas  v.  Blackburn,  14  Ohio,  252;  but  see  19  Ohio,  416.  Or  to 
compel  assessors  to  correct  an  erroneous  assessment:  People  v.  Olmstead, 
45  Barb.  644.  Or  to  compel  a  tax.  collectoi  to  execute  aijd  deliver  to  a 
person,  paying  his  taxes  in  the  coin  therein  designated,  a  receipt  for  the 
same:  Perry  y.  Washburn,  20  Cal.  318.  On  behalf  of  one  illegally  assessed : 
People  v.  Barton,  44  Barb.  148.  As  against  commissioners  of  jurors,  see 
People  v.  Taylor,  45  Barb.  129.  A  mxLudamus  will  not  lie  against  a  county 
treasurer  to  compel  him  to  pay  interest  due  on  county  bonds:  People  v.  Fogg,  11 
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Cal.  351.  But  it  will  lie  to  compel  a  county  auditor  to  pay  a  county  debt: 
State  V.  Auditor  of  Hamilton,  19  Ohio,  116;  but  see  Burnett  v.  AwdiUjr  q/" 
Portagey  12  Id.  64. 

8.  Governor  of  State. — Mandamus  will  issue  to  the  governor  in  cortun 
cases:  McCauley  v.  Brooks^  16  Cal.  11.  A  writ  of  mandate  will  be  issued 
to  compel  the  governor  to  sign  a  patent,  unless  the  law  has  vested  him  with 
discretionary  power  in  that  respect:  Middleton  v.  Low,  30  Cal.  596.  So  as  to 
land  embraced  in  a  sixteenth  and  thirty-sixth  sections,  not  surveyed  by  the 
United  States:  Id.  When  a  ministerial  duty  affecting  a  private  right  is 
specially  devolved  on  the  governor  by  law,  which  the  legislature  might  baT« 
devolved  on  any  other  state  officer,  he  may  b^  compelled  to  perform  the  same 
by  a  writ  of  mandate:  Id.  A  mandamus  lies  to  compel  the  governor  ctf 
Maryland  to  issue  a  commission  to  which  the  petitioner  is  entitled  under  the 
state  constitution,  that  being  a  ministerial  act:  Magruder  v.  tSwann,  25  Md. 
175;  see  Magruder  v.  Tuck^  Id.  217.  The  supreme  court  has  no  authority 
to  issue  a  mandamus  to  compel  a  governor  of  a  state  to  return  to  another 
state  a  fugitive  from  justice:  Ktmtucky  v.  Dennison,  24  How.  U.  S.  66. 

9.  Government. — If  all  pre-emption  laws  should  be  repealed  and  never 
re-enacted,  a  party  who  has  merely  entered  as  a  pre-emptioner,  without  pay- 
ment, would  litave  no  right  which  he  could  enforce  against  the  government. 
He  would  have  no  action  for  damages,  and  could  not  compel  the  issuing  of  a 
patent  by  mandamus:  Ilutton  v.  Frisbie,  37  CaL  475;  see  8  Opinions  of 
Attorney-General,  71;  10  Id.  57;  11  Id.  491;  see,  also,  Bower  v.  Hiybetj  9 
Mo.  257. 

10.  Jurisdiction. — The  power  to  issue  the  writ  of  mandamus  isgenersUy 
confided  to  the  highest  court  of  original  jurisdiction:  KendaU  v.  Unit^ 
States,  12  Pet.  524;  affirming  5  Cranch  C.  Ct.  163.  It  cannot  be  issued  by  s 
court  having  only  appellate  powers:  Howell  y.  Crutchfitld,  Hempst.  99.  For 
the  extent  of  the  power  of  the  circuit  court  to  issue  writs  of  mandcMut: 
see  Mcfntirev,  Wood,  7  Cranch,  504;  Ex  parte  Hennen,  13  Pet.  225;  Kitox 
County  V.  Avpinwall,  24  How.  U.  S.  376;  Smith  v.  Jackson,  1  Paine,  453.  A 
superior  court  will  never  prescribe  how  the  discretion  of  an  inferior  tribuosi 
shall  be  exercised;  but  will  in  proper  cases  require  an  inferior  court  to  de- 
cide: Life  and  Fire  Ins,  Co,  of  N.  1".  v.  Wilson,  8  Pet  291.  Or  it  may  re- 
quire an  inferior  court  to  proceed  to  judgment:  L{/e  and  Fire  Itis.  Co,  ofSev 
York  V.  Adams,  9  Pet.  573.  In  the  exercise  of  its  ordinary  appellate  juris- 
diction, the  supreme  court  can  take  cognizance  of  no  case,  until  a  final  judg- 
ment or  decree  shall  have  been  made  in  the  inferior  court:  Id. 

11.  Jurisdiction. — The  supreme  court  of  California  has  original  jurisdic- 
tion in  cases  of  mandamus  under  the  constitution,  as  amended  in  1863:  Ty 
IfT  V.  Houghton,  25  CaL  26:  People  v.  Weston,  28  CaL  639,  and  authoritiefl 
there  cited.  The  supreme  court  of  California  has  no  jurisdiction  by  its  writ 
of  mandate,  when  directed  to  a  person  who  acts  in  his  judicial  or  deliberative 
capacity,  except  to  compel  a  i)erformance  of  his  official  duty  by  acting  and  de- 
ciding in  the  premises  to  the  best  of  his  judgment:  Francisco  v.  Mtuthatian 
Ins.  Co,,  36  CaL  283.  The  fourth  section  of  the  sixth  article  of  the  oonstita- 
tion  of  the  state,  as  amended  in  1863,  confers  upon  the  district  courts  origiiul 
jurisdiction  to  issue  writs  of  mandamus,  certiorari,  prohibition  and  habt^ 
corpus:  Perry  v,  Ames,  26  CaL  381;  affirmed  in  Courtwright  v.  B.  B,  and  A, 
W.  and  M,  Co,,  30  Id.  583.     Begardless  of  the  amount  involved:  Cariaga  ▼. 
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Dryden,  30  Id.  244.  County  courts  have  not  jurisdiction  to  issue  mandarnuSf 
nor  can  it  bo  conferred  on  them  by  statute;  as  it  is  not  a  *' special  case" 
within  the  meaning  of  that  term  in  the  constitution,  and  such  statute  is  there- 
fore unconstitutional:  People  v.  Keni  Co.,  45  Cal.  679;  Wilcox  v.  Oakland,  49 
Id.  31.  A  state  court  has  no  jurisdiction  to  issue  a  mandamus  to  an  officer 
commissioned  by  the  United  States.  His  conduct  can  only  be  controlled  by 
the  power  that  created  the  office:  McClung  v.  SilUman,  6  Wheat.  598. 

12.  Ministerial  OfiBces. — Mandamus  may  be  resorted  to,  to  compel  an 
officer  to  do  an  act  which  is  sought  to  be  enforced,  in  all  cases  where  the 
officer  has  no  discretion,  and  where  he  is  under  obligation  to  do  the  specific 
act:  Tfie  People  ex  reL  McDougall  v.  BeU,  4  CaL  177;  Flagley  v.  Hubbard,  22 
Id.  36.  A  mandamus  will  not  lie  to  compel  a  sheriff  to  make  a  deed  of  land 
to  a  purchaser  at  execution  sale,  who  refuses  to  pay  the  purchase-money,  on 
the  ground  that  he  is  entitled  to  it  as  oldest  judgment  and  execution  cred- 
itor; especially  when  there  is  an  unsettled  contest  as  to  the  priority  of  his 
lien:  Williams  v.  Smith,  6  Cal.  91.  The  supreme  court  will  not  issue  a  man- 
damus  to  the  clerks  of  the  district  courts  in  the  first  instance:  Cowell  v. 
Buehalew,  14  Cal.  640.  A  mandamus  will  not  lie  against  the  clerk  of  the 
district  court,  to  compel  him  to  issue  execution  on  a  money  judgment  ren-. 
dered  in  the  court  of  which  he  is  clerk:  Goodwin  v.  Olazer,  10  Cal.  333. 
Mandamus  will  lie  to  compel  the  clerk  of  the  common  council  to  make  publi* 
cation  of  certain  notices  which  it  is  his  duty  to  publish:  Washington  v.  Page, 
4  CaL  388;  but  see  People  v.  San  Francisco,  27  Id.  655.  So,  it  will  lie  to 
compel  a  town  clerk  to  deliver  the  town  record  to  his  successor:  Taylor  v. 
Henry,  2  Pick.  397;  WaUer  v.  Belding,  24  Vt.  658.  If  an  official  duty  is  to 
be  performed  by  an  officer  on  the  happening  of  a  certain  event,  he  cannot 
capriciously  refuse  to  perform  it  on  the  plea  that  he  is  not  satisfied  that  it 
has  happened.  If  the  fact  exists  and  it  is  established  by  proof,  it  is  his  legal 
duty  to  be  satisfied  and  perform  the  act,  and  mandamus  will  lie:  Stockton  B, 
B.  Co,  v.  Stockton,  51  Cal.  328, 

13.  Moiiicipal  CorporationB.  — Boards  of  supervisors  and  bodies  like 
them,  without  any  legislative  provision,  by  general  law,  are  subject,  with 
certain  exceptions,  to  mandamus  to  enforce  the  performance  of  the  duties  de- 
volved upon  them:  Hastings  v.  City  and  County  of  San  Francisco,  18  Cal.  49; 
Alden  v.  Alameda  Co.,  43  Id.  270.  Where  the  board  of  supervisors  act  min- 
isterially in  the  issuance  of  bonds  under  act  of  the  legislature,  Tnandamus  lies  if 
they  improperly  refuse:  C  N.  R.  B,  Co.  v.  Butte  Co.,  18  Cal.  671.  Or  the 
issue  of  stock:  People  v.  Common  Council  of  N,  Y.,  45  Barb.  473.  So,  where 
the  board  of  supervisors  of  a  county  are  empowered  to  subscribe  for  the 
county  to  the  capital  stock,  and  may  be  compelled  to  subscribe  by  writ  of 
mandate:  Napa  Valley  R.  B.  Co.  v.  Najja  Co.,  30  Cal.  435.  Where  it  is 
their  duty  to  provide  for  the  payment  of  judgments,  they  must  either  ap- 
propriate for  this  purpose  money  already  in  the  treasury,  or  they  must  raise 
the  money  by  taxation:  People  ex  rel.  Fraiik  v.  San  Francisco,  21  Cal.  668. 
And  mandamus  may  compel  such  levy:  Hoffman  v.  City  of  Quincy,  4  Wall. 
U.  S.  535;  Supervisors  v.  United  States,  4  Id  435;  Coy  v.  Lyons  City,  17  Iowa, 
1 ;  Bobinson  v.  Supervisors,  43  CaL  53.  Where,  however,  they  act  in  the  ex- 
ercise of  their  discretion,  there  is  no  authority  to  interfere  with  their  deter- 
mination: Thomas  v.  Armstrong,  7  CaL  287;  Fall  v.  Paine,  23  Id.  302.  But 
when  they  act  under  mistake  of  law,  the  error  may  be  corrected  by  man- 
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damu8,  or  any  other  proper  proceeding:  Thomas  v.  Armstrong,  7  CaL  287; 
Fall  V.  Paine,  23  Id.  302. 

14.  Municipal  Corporations. — Mandamus  does  not  lie  to  compel  the 
supervisors  of  a  coanty  to  order  a  special  election  to  fill  vacancies  in  the  of- 
fice of  assessor  and  sheriff:  The  People  v.  Supervisors  of  Santa  Barbara 
County,  14  Cal.  102;  see  Ma  gee  v.  Bd.  Supervisors  of  Calaveras  Co.,  10  Id. 
376.  A  mandamus  to  a  board  of  supervisors  to  issue  a  warrant  for  a  specified 
sum  is  irregular;  it  should  direct  them  to  audit  the  account,  and  issue  inr- 
rants  accordingly:  Tuolumne  Co.  v.  Stanislaus  Co.,  6  Cal.  440.  As  to  law 
concerning  intelligence  offices,  see  Hall  v.  Supervisors,  20  CaL  591.  Manda- 
iiius,  is  the  proper  proceeding  to  try  the  question  whether  a  board  of  roper- 
visors  have  the  power  to  approve  a  claim  against  a  county:  People  v.  Super- 
visors, 28  CaL  429.  Or  to  compel  a  board  to  audit  and  allow  the  claimB  of 
county  officers,  etc.:  People  v.  Supervisors  of  N.  7".,  32  N.  Y.  473.  Bot 
such  writ  does  not  control  or  prescribe  the  mode,  or  determine  the  result  of 
their  action:  People  ex  reL  Gas  Co,  v.  Supervisors  of  San  Francisco,  11  CaL 
42;  Price  v.  Sacramento  Co.,  6  Cal.  254. 

15.  Nature  of  Remedy. — The  object  of  the  writ  is  not  to  snperaede 
legal  remedies,  but  to  supply  the  want  of  them.  The  relator  must  therefore 
have  a  clear  legal  right  to  the  performance  of  a  particular  act  or  duty  at  the 
hands  of  the  respondent,  and  it  must  appear  that  the  law  affords  no  other 
adequate  remedy  to  secure  the  enforcement  of  the  right,,  and  the  perform- 
ance of  the  duty  it  is  sought  to  coerce:  12  Barb.  27;  25  Id.  73;  17  Ala.  527; 
6  Ad.  &  E.  355.  The  writ  of  vfunidamns  is  the  proper  remedy  to  compel  in- 
ferior tribunals  to  perform  the  duties  required  of  them  by  law:  Carpenter  v. 
Bristol,  21  Pick.  258;  Commonwealth  v.  Ilamden,  2  Id.  414.  To  compel 
judges  to  hold  their  courts,  and  county  officers  to  keep  their  offices  at  a  county 
seat:  Calaveras  County  y.  Brockicay,  30  CaL  325.  A  writ  of  mandamtts'iM 
not  the  appropriate  remedy  for  orders  made  in  a  cause  by  a  judge,  in  the  ex- 
ercise of  his  authority,  although  they  may  bear  harshly  upon  the  party.  "Soi 
to  compel  any  person,  inferior  officer,  court  or  corporation  to  act  in  any  par- 
ticular manner,  when  such  person,  officer,  court  or  corporation  is  invested 
with  discretionary  power:  McDougall  v.  Bell,  4  Cal.  177;  People  ex  reL  Flag' 
ley  V,  Hubbard,  22  CaL  34;  People  v.  Weston,  28  CaL  640,  and  authorities 
there  cited;  People  v.  Pm«,  28CaL  166;  Ex  parte  Wfutney,  13  Pet  4a4;(?a»e« 
V.  Relf,  15  Id.  9.  That  discretion  cannot  be  controlled  by  this  writ,  bat  if 
it  refuses  to  exercise  its  discretion,  a  mandamus  will  lie  to  compel  it  to  do  so: 
The  People  v.  Supervisors  of  Westchester,  12  Barb.  446;  3  Binney,  273; 
Roberts  v.  Holsworth,  5  Halst..  57. 

16.  Quo  Warranto. — Mandamus  may  issue  to  restore  a  person  to  office 
from  which  he  has  been  illegally  removed:  Singleton  v.  Commisswnen,  2 
Bay  Rep.  105;  Dew  v.  Judges,  3  Hen.  &  M.  1;  Street  v.  Gallatin  County  Com- 
missioners, Breese  Hep.  25.  Or  to  compel  the  admittance  of  one  to  an  office 
from  which  he  is  unlawfully  excluded:  Strong,  Petitioner,  20  Pick.  Rep.  484. 
If  a  county  judge  refuses  to  appoiut  commissioners  to  appraise  land,  in  a  pro- 
ceeding to  condemn  the  same,  a  write  of  mandate  will  be  issued  compeDiog 
him  to  do  so:  Lake  Merced  Water  Company  v.  Cowles,  31  CaL  215;  Unit^i 
States  V.  Guthrie,  17  How.  U.  S.  284. 

17.  Religious  Corporations. — A  mandamus  may  issue  to  compel  a  re- 
ligiouB  corporation  to  admit  a  minister  to  the  pulpit:  Bunkel  v.  Winemilkr,  4 
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Har.  &  M.  429;  People  ex  reh  Oriffen  v.  State,  1  Edm.  505.  But  not  to  restore  a 
minister  to  his  clerical  rights  and  functions,  where  there  are  no  fees  or  emol- 
uments attached  to  his  office:  Union  Church  v.  Sanders,  1  Houston,  100.  It 
may  issue  to  compel  the  clerk  or  treasurer  of  a  religious  society  to  deliver 
the  records  to  his  successor:  St.  Lynx's  Church  v.  Stack,  7  Cush.  226. 

18.  State  Offlcers. — Mandamus  will  issue  to  compel  the  secretary  of  the 
state  of  Louisiana  to  affix  his  official  signature:  State  y.  Wrotnowski,  17  La. 
An.  156.  But  it  will  not  compel  the  secretary  of  state  to  certify  a  bill  or  an 
enrolled  act  to  be  a  law,  which  is  not  among  the  archives  of  his  office:  People 
V.  Hatch,  33  IlL  9.  It  may  issue  to  compel  a  secretary  of  state  to  deliver  a 
commission:  Marhury  v.  Madison,  1  Cranch,  137.  Where  it  was  the  duty  of 
the  controller  to  have  issued  warrants  upon  the  treasury  for  the  sums  claimed 
under  a  state  prison  contract,  the  performance  of  this  can  be  enforced  by 
mandamtis:  McCauley  v.  Brooks,  16  CaL  11;  Page  v.  Hardin,  8B.  Monr.  648. 
A  mandamus  may  issue  to  compel  the  comptroller  of  state  to  account  to  a 
member  of  the  legislature  for  the  daily  compensation  fixed  by  law:  Fowler 
v.  Pierce,  2  Cal.  165.  As  no  action  can  be  maintained  against  the  state,  the 
court  will  not  permit  a  claim  to  be  enforced  circuitously  by  mandamus  against 
the  treasurer:'  Weston  v.  Dane,  61  Maine,  461.  Mandamus  may  issue  to  com- 
pel the  speakers  of  two  houses  to  issue  a  certificate  of  election:  State  v.  MoJU, 
5  Ohio,  358. 

19.  W^hat  Writ  Shall  Issue. — ^When  the  application  to  the  court  is 
made  without  notice  to  the  adverse  party,  and  the  writ  be  allowed,  the  al- 
ternative must  be  first  issued;  but  if  the  application  be  upon  due  notice,  and 
the  writ  be  allowed,  the  peremptory  may  be  issued  in  the  first  instance:  Cal. 
Code  C.  P.,  sec.  1088. 

20.  "When  "Writ  May  Issue. — The  writ  shall  be  issued  in  all  cases 
where  there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law:  CaL  Code  C.  P.,  sec.  1086;  Ma-ced Mining  Co.  v.  Fremont,  7  CaL  130. 
And  only  in  cases  where  the  act  to  be  done  is  merely  ministerial:  Draper  v. 
Noieware,  7  Cal.  276;  UnUed  States  v.  GuthHe,  17  How.  U.  S.  284;  United 
States  V.  Seaman,  Id.  225.  When  the  effect  of  the  application  is  to  bring 
under  review  the  decision  of  a  district  court,  the  appellate  jurisdiction  given 
by  the  constitution  attaches,  and  may  be  exercised  by  the  means  of  the  writ 
of  viandamus :  Tine  People  v.  Turner,  1  Cal.  143.  So,  it  may  issue  to  compel 
a  court  to  certify  a  case  to  the  circuit  court  of  the  United  States:  See  Sprag- 
gins  V.  County  Court  of  Humphries,  1  Cooke  (Tenn.)  160;  but  see,  in  certain 
cases,  Laild  v.  Tudor,  3  Woodb.  &  M.  325.  It  is  the  only  adequate  mode 
of  relief  where  an  inferior  tribunal  refuses  to  act  upon  a  subject  brought 
properly  before  it:  Life  and  Fire  his.  Co.  of  New  York  v.  Wilson,  8  Pet.  291. 

21.  VThen  Writ  May  Issue. — The  supreme  court  has  the  right  to  com- 
pel inferior  tribunals  to  proceed  to  hear  and  determine  causes  of  which  they 
refuse  to  take  cognizance,  and  this  by  virtue  of  its  appellate  powers,  and  its 
authority  to  issue  process  necessary  to  give  tlicm  effect:  Pnrcell  v.  McKufie, 
14  CaL  231;  SmUh  v.  Jackson,  1  I'aine,  453;  Matter  of  Twner,  5  Ohio,  542, 
544.  An  order  made  in  an  action  pending  in  the  district  court,  staying  all 
proceedings  thei-ein  until  the  further  direction  of  the  court,  is  not  an  appeal- 
able order.  The  remedy  of  a  party  prejudiced  thereby  is  by  api^lication  for  a 
maiulamus  to  compel  the  court  to  proceed:  Rhodes  v.  Craig,  21  CaL  419.  So 
of  an  order  expelling  certain  attorneys  from*  the  bar,  on  the  ground  that  they 
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had  set  at  defiance  the  authority  of  the  court:  People  v.  Tam^t  1  Cal.  143L 
A  mandamus  is  the  proper  remedy  to  compel  their  restoration:  Id.;  Herrbyj- 
ton  V.  Sawyer,  36  Cal.  289;  see  Ex  parte  BradUy,  7  Wall  U.  S.  364;  Ptople 
V.  Justices  of  Delaware,  1  Johns.  Cae.  181;  Withers  v,  Slatej  36  Ala.  232. 
Where  the  act  of  signing  a  judgment  is  merely  ministerial,  a  mandamus  may 
issue,  requiring  the  judge  of  an  inferior  court  to  do  it:  Lift  and  Fire  Ika.  Co, 
of  New  York  v.  Wilson,  8  Pet.  291.  So,  upon  an  affidavit  showing  that  the 
judge  has  neglected  or  refused  to  enter  judgment:  Ex  parte  BradMreeij  6  Pet 
774.  To  enter  judgment  on  the  repoift  of  a  referee.  In  this  case  there  ma 
no  remedy  hy  appeal:  RusseU  v.  Elliott,  2  CaL  245.  Or  to  compel  a  justice 
of  the  peace  to  enter  a  judgment  of  discontinuance:  Anderson  v.  Petmie,  2! 
Cal.  265. 

22.  "Wlien  Writ  may  Issue. — But  when  the  act  to  be  done  is  judiciaJ 
or  discretionary,  the  writ  will  not  direct  what  decision  shall  be  made,  nor 
will  it  be  granted  after  the  inferior  tribunal  has  acted,  for  the  purpose  of  re- 
viewing the  legality  of  its  decision:  People  y.  Sexton,  24  CaL  78.  A  ««»• 
damns  may  issue  to  compel  a  judge  to  settle  a  bill  of  exceptions  first,  and 
then  to  sign  it:  People  v.  Lee,  14  Cal.  512;  People  v.  Judges^  1  Caines,  511; 
McDonald  v.  Sheldon,  2  Kans.  322;  StaU  v.  Todd,  4  Ohio,  351*.  Or  a  state- 
ment  on  motion  for  a  new  trial:  People  v.  Bosborough,  29  Cal.  415.  Or  to 
set  aside  the  grant  of  a  new  trial:  People  v.  Superior  Court,  10  Wend.  285. 
A  peremptory  writ  of  mandamus  is  a  proper  remedy  to  enforce  delirery  of 
books,  papers,  etc.,  to  a  newly  elected  judge  of  probate:  CroiceU  v.  Lambtri, 
10  Minn.  369. 

23.  'When  Writ  may  Issue. — Where,  pending  a  motion  for  a  new  trial 
in  the  district  court,  the  defendants  violate  an  injunction  previously  issued 
by  said  district  court,  this  court  will  issue  a  mandamus  against  the  judge  of 
such  district  court,  to  compel  him  to  issue  his  attachment  for  contempt:  Ori- 
man  v.  Dixon,  9  Cal.  23;  Merced  Mining  Co,  v.  Fremont,  7  Id.  130.  A  ww** 
damns  will  issue  from  a  superior  to  an  inferior  court  to  compel  the  issaaficc 
of  an  attachment  for  contempt,  where  the  proceeding  is,  in  substance,  a  pri* 
vate  right,  though  in  form  a  case  of  contempt:  Merced  y,  Fremont,  7  CaL 
130.  The  court  may  grant  a  peremptory  manc^amt/ftocompel  a  district  judge  to 
execute  a  sentence  pronounced  by  him,  although  subsequently  to  its  renditioa 
an  act  of  the  legislature  of  the  state  comprising  the  district  was  passed,  au- 
thorizing the  governor  of  the  state  to  prevent  its  execution:  V.  S,  v.  Pelfrt, 
5  Cranch,  115. 

24.  "When  it  will  not  issue.— A  mandamus  will  not  lie  where  a  party 
may  have  a  remedy  by  a  writ  of  error:  United  States  v.  Addison,  22  How. 
U.  S.  174;  Commissioners  of  Patents  v.  Whiteley,  4  Wall.  U.  S.  522.  Abob 
an  order  punishing  for  contempt:  People  v.  Turner,  1  Cal.  152.  Nor  where 
there  is  any  other  specific,  speedy  and  adequate  remedy:  Crandall  v.  Amaio^ 
County,  20  Cal.  72;  People  v.  GUIs,  3  Cal.  175;  LouisviUe  B.  B,  Co.  v.  6'<oK 
25  Ind.  177.  And  one  competent  to  afford  relief  upon  the  very  subject-mat- 
ter: Fremont  v.  Crippen,  10  Cal.  211.  Nor  will  it  lie  if  the  right  of  the 
party  applying  therefor  is  not  clear:  United  States  v.  Bank  of  Alexondrie, 
1  Cranch  C.  Ct.  7;  State  v.  Justices  of  Moore,  2  Iredell  R^p.  430;  PwyVcv. 
Brooklyn,  1  Wend.  318.  The  general  rule  that  a  mamiamns  will  not  lie 
where  the  party  has  another  remedy  must  be  understood  to  refer  to  some 
specific  remedy  which  will  place  the  party  in  the  same  situation  in  vhich  Ik 
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was  before  the  act  complained  of:  Etheridgt  v.  Hall,  7  Porter,  47;  People  v. 
Supervisors  of  Greene,  12  Barb.  217;  17  Ala.  Rep.  527;  13  Penn.  St  72.  As 
where  there  is  a  remedy  by  appeal,  as  to  compel  the  entry  of  a  decree  on  the 
report  of  a  referee:  Ludlum  v.  Fourth  District  Court,  9  Cal.  12.  So,  from 
order  denying  the  trebling  of  damages  in  forcible  entry  and  detainer:  Early 
V.  Mannix,  15  Cal.  149.  So,  where  a  court  refuses  to  enter  judgment  for 
costs:  PeraUa  v.  Adams,  2  Cal.  594.  Or  a  judgment  of  dismissal:  People 
V.  Pratt,  28  Cal.  166,  see  Ex  parte  Spring  Valley  Water  Works,  17  Cal.  132. 
A  claim  to  a  writ  of  mandamus  cannot  be  sustained  if  there  is  any  other 
equally  effectual  remedy:  Bush  v.  Beavan,  1  Hurl.  &  Colt.  500. 

25.  "Wlien  it  "WiIl  not  issue. — Mandamus  will  not  lie  to  compel  a  court 
to  proceed  with  the  trial  after  an  order  changing  the  place  of  trial.  Or  where 
the  district  court  refuses  to  transfer  an  indictment  to  another  district  court 
for  trial:  Smith  v.  Judge  of  Twelfth  District,  17  Cal.  547.  Nor  to  command 
him  to  recall  an  order  after  final  judgment,  if  an  appeal  could  be  taken:  People 
V.  Moore,  29  Cal.  427.  Nor  to  compel  a  circuit  judge  to  vacate  an  order:  State 
V.  Taylor,  19  Wis-  566;  see,  generally,  State  v.  Carney,  3  Kans.  88.  Nor  where 
a  court  refuses  to  proceed  for  want  of  a  statement,  in  a  chancery  case:  Pvrcell 
v.  McKune,  14  CaL  230.  Nor  for  refusal  or  allowance  of  a  change  of  venue: 
People  ex  reL  Flagley  v.  Hubbard,  22  Cal.  34.  Nor  to  reinstate  a  case  when  the 
appeal  has  been  dismissed,  even  if  the  court  acted  erroneously  in  dismissing  it: 
People  V.  Weston,  28  Cal.  639;  Lewis  v.  Barclay,  35  Cal.  213.  In  a  matter  in 
which  the  county  court  has  final  jurisdiction  and  acts,  there  is  no  remedy,  even 
if  it  acts  erroneously:  Id.  As  in  the  entering  of  judgment:  Cariaga  v.  Dryden, 
29  Cal.  307.  Or  the  filling  of  a  blank  in  a  judgment  with  the  amount  of 
costs,  after  judgment  was  affirmed  by  the  supreme  court:  Ex  parte  Many,  14 
How.  U.  S.  24. 

26.  "When  it  "will  not  Issue. — The  supreme  court  will  not  issue  a  man- 
damus, to  compel  a  district  judge  to  decide  contrary  to  his  own  judgment: 
Uniteil  States  v.  Lawrence,  3  Dall.  42.  Nor  to  compel  a  judge  to  issue  a  war- 
rant of  arrest  in  a  particular  case:  Id.  Nor  to  re-examine  a  decision  on  the 
sufficiency  of  the  affidavit  to  hold  to  bail:  Ex  parte  Taylor,  14  How.  U.  S.  3. 
Nor  to  compel  a  district  court  to  expunge  amendments  improperly  made  in 
the  record  returned  to  the  circuit  court  on  a  writ  of  error:  SmitJi,  v.  Jackson, 
1  Paine,  453.  Nor  to  compel  a  judge  to  allow  a  defendant  to  take  possession 
of  goods  provisionally  seized,  upon  his  depositing  in  court  a  sum  to  be  fixed 
by  the  judge:  State  v.  Judge  of  the  Third  District,  17  La.  An.  328.  Nor  to 
compel  a  district  court  to  review  its  judgment:  Ex  parte  Hoyt,  13  Pet.  279. 
Nor  to  permit  an  allowance  of  double  pleas:  Ex  parte  Davenport,  6  Pet.  661. 
Nor  to  permit  the  intervention  of  new  parties:  White  v.  United  States,  1  Black, 
501.  Nor  will  it  compel  a  court  to  withdraw  an  issue,  and  direct  a  new  issue 
to  be  made  up:  Bank  of  Columbia  v.  Sweeny,  1  Pet.  567.  It  will  not  be  is- 
sued to  admit  a  person  to  an  office  while  another  holds  it  under  color  of  right : 
State  V.  Auditor,  36  Mo.  70.  If  an  office  is  filled  de  facto,  it  will  not  lie  for 
the  purpose  of  trying  title  to  it:  Meredith  v.  Board  of  Supervisors,  50  Cal. 
433. 
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AUemative  Mandamus, 
[Title.] 

The  People  of  the  State  of  California  to  [the  tribunal, 
corporation,  board,  or  person  to  whom  it  is  directed], 
greeting ; 

Whereas  it  manifestly  appears  to  us  by  the  affidavit  of  J. 
Q.,  on  the  part  of  the  said  A.  B.,  the  plaintiff  and  the  party 
beneficially  interested  herein,  that  [state  generally  the  al- 
legation against  the  party  to  whom  it  is  directed],  and  that 
there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  or- 
dinary course  of  law : 

Therefore,  we  do  command  you  that  immediately  after 
the  receipt  of  this  writ  you  do  [the  act  required  to  be  per- 
formed], or  that  you  show  cause  before  this  Court,  at  tbe 

court  room  thereof  in  the  City  Hall,  in  the County 

of ,  on  the day  of ,  187. .,  at  the  open- 
ing of  the  Court  on  that  day,  why  you  have  not  done  so. 

Witness,  the  Hon.  J.  P.,  Judge  of  our  District  Court  of 

the Judicial  District  of  the  State  of  California,  at 

the ,  in  the County  of ,  and  the 

seal  of  said  Court,  this day  of ,  187. . 

Note. — The  form  of  petition  or  affidavit  is  not  given,  as  it  is  like  any 
affidavit  or  complaint  in  other  proceedings.     The  facts  should  be  set  oul 

27.  DiBobedience  of  Writ— When  a  peremptory  mandate  has  been 
issued  and  directed  to  any  inferior  tribunal,  corporation,  board,  or  person, 
if  it  appear  to  the  court  that  any  member  of  such  tribunal,  corporation,  or 
board,  or  such  person  upon  whom  the  writ  has  been  x>orsonally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the  same,  the  court  may, 
upon  motion,  impose  a  fine  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the  party  to  be  im- 
prisoned until  the  writ  is  obeyed,  and  may  make  any  orders  necessary  and 
proper  for  the  complete  enforcement  of  the  writ:  Cal.  Code  C.  P.,  sec.  1097. 

28.  Form  of  Writ. — The  writ  may  be  either  alternative  or  peremptory; 
the  alternative  writ  shall  state  generally  the  allegation  against  the  party  to 
whom  it  is  directed,  and  command  such  party,  immediately  after  the  receipt 
of  the  writ,  or  at  some  other  specified  time,  to  do  the  act  required  to  be  per^ 
formed,  or  to  show  cause  before  the  court,  at  a  specified  time  and  place,  why 
he  has  not  done  so.  The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  to  show  cause  why  he  has  not  done  ai 
commanded  must  be  omitted,  and  a  return  day  inserted :  Cal.  Code  C.  P*, 
sec.  1087.  The  writ  must  recite  all  the  facts  entitling  the  relator  to  have  tbe 
act  done  for  which  he  asks:  Commercial  Bank  v.  Caiial  Comrs,  10  Wend.  25. 
It  is  not  enough  to  refer  to  the  petition  and  affidavits:  Id.;   The  People  x. 
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Snp,  of  Westchester,  15  Barb.  607.  The  command  of  the  writ  must  be  accord- 
ing  to  the  duty:  The  People  v.  Sup.  of  Duchess,  1  Hill,  50;  The  People  v.  Sup. 
New  York,  Id.  362.  The  writ  must  correspond  to  the  order  directing  ita 
issue:  Hawkins  v.  More,  3  Ark.  345.  One  and  the  same  writ  cannot  be 
directed  to  two  several  townshipsr  State  v.  Chester  Ss  Evesham,  6  Halst.  292. 
It  is  not  fatal  if  it  be  directed  to  the  members  of  a  corporation,  instead  of  the 
corporation  by  its  corporate  name:  Fuller  v.  Plainfield  Academic  ScJiool,  6 
Conn.  532.  For  forms  of  writ  of  mandamus,  commanding  city  council  to 
direct  city  treasurer  to  pay  claims  allowed  by  school  board,  see  State  v.  Citi' 
cinnati,  19  Ohio,  182. 

JVo.  10S4. 

Peremptory  Mandamus. 
[Title.] 

The  People  of  the  State  of  California  to  [the  tribunal, 
corporation,  board,  or  person  to  whom  it  is  directed], 
greeting: 

Whereas  it  manifestly  appears  to  us  by  the  affidayit  of  J. 
Q.,  on  the  part  of  the  said  A,  B.,  the  plaintiff  and  the  party 
beneficially  interested  herein,  that  [state  generally  the 
allegation  against  the  party  to  whom  it  is  directed],  and 
that  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law : 

Therefore,  we  do  command  you,  that  immediately  after 
the  receipt  of  this  writ,  you  do  [the  act  required  to  be  per- 
formed]. And  of  this  writ,  and  what  you  have  done  there- 
under, make  due  return  on  or  before  the day  of 

187... 

Witness,  the  Hon.  J.  P.,  Judge  of  the  District  Court  of 

the Judicial  District  of  the  State  of  California,  at 

the  Court-house  in  the County  of ,  and 

the  seal  of  said  Court,  this day  of ,  187 . . . 

J.  K.,  Clerk. 

By  L.  M.,  Deputy  Clerk. 

PROCEEDINGS  AND  PBACTICE  ON  MANDAMUS. 

29.  AfSdavit — It  shall  be  issued  upon  affidavit,  on  the  application  of  the 
party  beneficially  interested:  Cal.  Code  C.  P.,  sec.  1086;  People  v.  Pachero, 
29  Cal.  210;  Ex  parte  Fleming,  2  Wall.  U.  S.  759.  It  must  be  shown  dis- 
tinctly by  the  affidavits  that  the  possession  under  a  writ  of  restitution  was 
acquired  under  the  parties,  or  subsequent  to  the  filing  of  a  lis  pendens,  or  the 
application  will  be  denied:  Fogarty  v.  Sparks,  22  Cal.  143. 

30.  Demand  a  Condition  Precedent — *'It  is  an  imperative  rule  of 
the  law  of  Wrandamus  that  previously  to  the  making  of  the  application  to  the 
court  for  the  writ  to  command  the  performance  of  a  particular  act,  an  express 
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and  distinct  demand  or  request  to  perform  it  must  have  been  made  by  tiie 
prosecutor  to  the  defendant,  who  must  have  refused  to  comply  with  roch  de« 
mand,  either  in  direct  terms  or  by  conduct  from  which  a  refusal  can  be  con- 
clusively implied — it  being  due  to  the  defendant  to  have  the  option  of  either 
doing  or  refusing  to  do  that  which  is  required  of  him  before  an  application 
shall  be  made  to  the  court  for  the  purpose  of  compelling  him:"  People  r. 
Romero,  18  Cal.  90;  CrandaU  v.  Amador  County y  20  Id.  72;  Orovilk  and  Vir- 
ginia City  /?.  B,  Co,  V.  Supervisors  oj  Plumas  County,  37  Cal.  363. 

31.  Determination. — Judgment  may  be  affirmed  as  to  the  mandantw, 
and  reversed  as  to  the  costs:  MeDougal  v.  Roman,  2  Cal.  80.  In  mandamM 
to  compel  the  execution  of  a  sherifiTs  deed,  the  proceeding  does  not  iuToird 
the  determination  of  a  right  or  interest  in  real  estate.  The  relator  claims 
only  an  official  document,  tlie  possession  of  which  will  enable  him  to  assert 
any  rights  he  may  have  acquired.  The  awarding  of  the  mamdamus  cazmoi 
determine  these  rights,  or  in  any  respect  the  interest  of  third  parties:  Mc- 
Millan V.  Ricfuii'ds,  9  Cal.  365. 

32.  Hearing.— The  writ  cannot  be  granted  by  default.  The  case  shall  be 
heard  by  the  court,  whether  the  adverse  party  appear  or  not:  CaL  Code  C. 
P.,  sec.  1088.  If  no  answer  be  made  the  case  must  be  heard  on  the  papers 
of  the  applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  inisce 
immaterial  statements,  not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case: 
Id.,  sec.  1094.  If  a  material  question  of  fact  be  raised  by  the  ansirer,  the 
court  may,  in  its  discretion,  order  it  tried  by  a  jury,  and  postpone  the  argo- 
ment  until  the  trial  can  be  had  and  the  verdict  certified  to  the  court  The 
question  must  be  distinctly  stated  in  the  order  for  trial,  and  the  county  des- 
ignated where  the  trial  shall  be  had:  Id.  1090. 

33.  Judgment. — If  judgment  be  given  for  the  applicant,  he  may  recofer 
the  damages  he  has  sustained,  as  found  by  the  jury,  or  as  may  be  detennined 
by  the  court  or  referee,  upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue,  and  a  peremptoi; 
mandate  must  also  be  awarded  without  delay:  CaL  Code  C.  P.,  sec.  1095;  see, 
also,  Id.  1090.  A  disobedience  of  a  peremptory  mandate  may  be  punished  by 
fine  not  exceeding  one  thousand  dollars,  and  if  the  refusal  to  obey  the  writ  is 
persisted  in,  the  court  may  order  the  party  to  be  imprisoned  until  the  writ  a 
obeyed,  and  may  make  any  orders  necessary  and  proper  for  the  complete  eo* 
forcement  of  the  writ:  Id.  1097. 

34.  New  TriaL— The  motion  for  a  new  trial  must  be  made  in  the  coort 
in  which  the  issue  of  fact  was  tried:  CaL  Code  C.  P.,  sec.  1092.  If  no  notice 
for  a  new  trial  be  given,  or  if  given,  be  denied,  the  clerk,  within  five  dayi 
after  the  rendition  of  the  verdict  or  denial  of  the  motion,  ahall  transmit  to 
the  court  in  which  the  application  for  the  writ  is  pending,  a  certified  copy  ^ 
the  verdict  attached  to  the  order  of  trial;  after  which  either  party  may  bring 
on  the  argument  of  the  application,  upon  reasonable  notice  to  the  adv«ne 
party:  Cal.  Code  C.  P.,  sec.  1093. 
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J^O.    1085. 

Notice  of  the  Application, 

To 

Tou  are  hereby  notified  that will  apply  to  the  Dis- 
trict Court  within  and  for  the  County  of ,  on  the 

first  day  of  its  next  term,,  for  a  writ  of  mandamtis  to  issue 
against  you,  commanding  you  [here  state  the  prayer  of  the 
petition,  and  so  much  of  the  facts  as  shows  what  the  party 

is  required  to  do]. 

[Date.  ]  [Signature.  ] 

35.  Notice  of  Application. — The  notice  of  the  application,  when  given, 
shall  be  at  least  ten  days.  The  writ  shall  not  be  granted  by  default:  Cal. 
Code  C.  P.,  sec.  1088.  Where  notice  of  the  motion,  and  a  copy  of  the  papers 
on  which  the  motion  is  founded  have  been  duly  served  on  the  district  judge, 
this  court  may,  in  its  discretion,  issue  either  an  alternative  or  a  peremptory 
writ,  in  the  first  instance :  People  v.  Turner,  1  Cal.  143. 

36.  ProceediDgs,  Where  Commenced.— Proceedings  for  a  mandamus 
to  compel  the  execution  of  a  sheriff's  deed  to  a  redemptioner  can  be  com- 
menced in  the  county  where  the  relator  resides:  McMillan  v.  Richards^  9  Cal. 
420.  The  provisions  of  the  statute  that  actions  against  a  public  officer 
for  acts  done  by  him  in  virtue  of  his  office  shall  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  applies  only  to  affirmative  acts 
of  the  officer,  and  not  to  mere  omissions  or  neglect  of  official  duty:  Id.  365. 
The  rules  of  the  civil  practice  act  are  applicable  to  pleadings  and  proceedings 
in  mandamus:  People  v.  Supervisors  of  San  Francisco,  27  Cal.  665. 

37.  Relief  A'warded. — If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may 
be  determined  by  the  court  or  referee  upon  a  reference  to  be  ordered,  together 
with  costs;  and  for  such  damages  and  costs  an  execution  may  issue,  and  a 
peremptory  mandate  must  also  be  awarded  without  delay:  Cal.  Code  C.  P., 
sec.  1095.  Where  an  alternative  writ  is  not  procured,  the  court  may  grant 
any  relief  consistent  with  the  case  made  by  the  petition  and  embraced  within 
the  issue,  although  it  may  be  only  part  of  that  asked  in  the  prayer  of  the  pe- 
tition: People  V.  Supervisors  of  San  Francisco,  27  Cal.  665. 

38.  Return — The  return,  to  be  sufficient,  must  show  a  legal  justification: 
12  Ohio,  54.  As  that  a  bill  of  exceptions  tendered  was  not  a  true  bill:  4  Id. 
351.  When  objectionable,  the  judge  should  return  the  causes  of  objection:  Tlie 
People  V.  Pearson,  2  Scam.  189.  In  a  return  to  a  mandamus  to  restore  a 
member  to  a  church,  the  power  of  those  to  expel  him  should  be  stated :  Green 
V.  Af.  Melh.  C?L ,  1  Sand.  254.  The  return  must  respond  to  all  the  allega- 
tions of  the  writ:  14  Ohio,  252.  Under  the  code,  issue  may  be  taken  on  the 
truth  of  the  return.  At  common  law,  the  return  was  conclusive:  The  State 
V.  Wil.  Bridge  Co.,  3  Barring.  540.  The  return  may  be  amended:  Springfield 
V.  llamden,  10  Pick.  59.  The  proper  way  for  the  justices  of  a  county  to  make 
return  to  a  mandamus,  is  for  them  to  convene,  and  a  majority  being  present, 
to  fix  upon  the  facts  they  mean  to  rely  on  by  way  of  defense,  and  appoint 
some  one  of  their  body  to  make  affidavit,  and  to  do  all  other  things  required 
by  the  proceeding:  Lander  \.  McMillan,  8  Jones  L.  (N.  C.)  174. 
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39.  Service  of  VSTrit. — The  writ  shall  be  served  in  the  same  maimer  as 
a  summons  in  a  civil  action,  except  when  otherwise  expressly  directed  by 
order  of  the  court.  Service  upon  a  majority  of  the  members  of  any  board 
or  body,  is  service  upon  the  board  or  body,  whether  at  the  time  of  the  serv- 
ice the  board  or  body  was  in  session  or  not:  Cal.  Code  C.  P.,  sec  1096. 

PLEADINGS  m  MANDAMUS. 

40.  Ans'wer. — On  the  return  of  the  alternative,  or  the  day  on  which  the 
application  of  the  writ  is  noticed,  the  party  on  whom  the  writ  or  notice  has 
been  served  may  show  cause  by  answer  under  oath,  made  in  the  same  manner 
as  an  answer  to  a  complaint  in  a  civil  action:  CaL  Code  C.  P.,  sec.  I069L 
The  answer  of  a  board  of  supervisors  should  be  in  form  the  answer  of  the 
board  in  its  aggregate  capacity:  People  v.  Supervisors,  27  CaL  665.  And  the 
fact  that  it  was  sworn  to  by  one  member  of  the  board  does  not  make  it  his 
answer,  nor  is  it  necessary  that  such  answer  should  aver  that  the  board  by 
resolution  adopted  it:  Id.  If  two  answers  be  filed,  eadi  in  form  of  the  answer 
of  the  board,  the  court  may  ascertain  which  is  the  return  of  the  majority: 
Id.  As  to  answer  of  treasurer  on  demand  made  upon  him  to  pay.  a  warrant 
drawn  by  the  auditor:  see  Keller  v.  Hyde,  20  Cal.  594;  Connor  ▼.  Morris,  23 
Id.  451. 

41.  Demurrer  to  Answer. — On  the  trial,  the  applicant  shall  not  be 
precluded  by  the  answer  of  any  valid  objection  to  its  sufficiency,  and  may 
countervail  it  by  proof,  either  in  direct  denial,  or  by  way  of  avoidance:  CaL 
Code  C.  P.,  sec.  1091.  A  motion  for  judgment  on  the  pleadings  is  equivalent 
to  a  demurrer  to  the  answer,  and  objections  which  are  required  to  be  taken 
by  special  demurrer  will  be  disregarded  on  such  motion:  People  v.  Svper* 
visors,  27  Cal.  665;  Ward  v.  Flood,  48  Id,  36.  The  general  rule  that  if  a 
party  whose  duty  it  is  to  perform  some  act,  bases  his  refusal  to  x^erform  it  oo 
some  defect  in  the  proceedings  of  his  adversary,  he  will  not  afterwards  he 
permitted  to  allege  a  new  or  additional  defect,  does  not  apply  to  officen  whcae 
duties  are  governed  by  law:  Id. 

42.  Petition  for  Mandamus.  —  The  writ  is  issued  upon  affidavit,  on 
the  application  of  the  party  beneficially  interested:  CaL  Code  C.  P.,  sec 
1086.  An  application  for  a  writ  of  mandate,  to  compel  the  performance  of 
some  act  in  which  a  large  number  of  individuals  are  interested,  which  ii 
made  in  the  name  of  the  people,  and  is  not  signed  by  the  attomey-genenl, 
but  by  an  attorney  of  the  relator,  will  not  be  dismissed  because  not  made  m 
the  name  of  some  one  interested,  if  the  attorney-general  unites  in  the  brief  in 
support  of  the  application:  People  v.  Supervisors  of  San  Francisco,  36  CaL 
595.  Averments  necessary  in  petition  for  a  mandamus  to  a  county  treasarer 
to  pay  county  warrants,  see  Connor  v.  Morris,  23  CaL  447.  For  suffideat 
statement  in  tnandamus  on  declaring  the  result  of  an  election,  see  Calaveras 
Co,  V.  Brochway,  30  Cal.  325. 

43.  Petition. — A  petition  for  a  mandamus  to  compel  county  conunis- 
sioners  to  declare  the  petitioner  register  of  deeds  should  aver  affirmatively 
that  a  vacancy  existed  when  the  alleged  election  took  place:  Rose  v.  Counttf 
Commissioners,  50  Maine,  243.  A  statement  in  a  petition  against  a  comp- 
troller is  bad  if  it  fails  to  allege  that  there  is  '*  money  not  otherwise  appro- 
priated by  law "  out  of  which  the  compensation  in  question  is  to  be  paid: 
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Redding  v.  BeUj  4  Cal.  333.  In  an  application  for  a  writ  of  mandate  to 
compel  a  board  of  supervisors  to  levy  a  tax,  the  county  into  whose  treasury 
the  money  intended  to  be  praised  by  the  tax  wiU  go  can  be  the  relator:  People 
V.  Alameda  Co.,  26  Cal.  641;  see,  also,  Supervisors  v.  United  States,  4  Wall. 
U.  S.  435.  When  a  petition  for  a  peremptory  mandate  to  the  judge  of  a  dis- 
trict court,  to  enter  the  name  of  the  petitioner  as  an  attorney  of  record  in  a 
cause,  will  be  denied:  See  Herrington  v.  Sawyer ,  36  Cal.  289.  For  petition 
for  mandnmMS  to  command  city  council  to  direct  city  treasurer  to  pay  expenses 
incurred  in  the  support  of  schools,  see  SUUe  v.  City  of  Cincinnatif  19  Ohio, 
178. 


CHAPTEE  IV. 

PBOHIBITION.  ' 

1.  The  writ  of  prohibition  is  the  counterpart  of  the  writ 
of  mandate.  It  arrests  the  proceedings  gf  any  tribunal, 
corporation,  board,  or  person,  when  such  proceedings  are 
without  or  in  excess  of  the  jurisdiction  of  such  tribunal, 
corporation,  board,  or  person:  Cal.  Code  C.  P.,  sec,  1102. 
At  common  law  it  was  issued  by  a  superior  court,  to  the 
judge  and  parties  to  a  suit  in  an  inferior  court,  command- 
ing them  to  cease  from  the  prosecution  of  the  same,  upon  a 
suggestion  that  the  cause  originally,  or  some  collateral  mat- 
ter arising  therein,  does  not  belong  to  that  jurisdiction  but 
to  the  cognizance  of  some  other  court:  3  Shars.  Blackst. 
Com.  112.  It  may  also  be  issued  when,  having  jurisdiction, 
the  court  has  attempted  to  proceed  by  rules  differing  from 
those  which  ought  to  be  observed,  or  when  by  the  exercise 
of  its  jurisdiction,  the  inferior  court  would  defeat  a  legal 
right:  Buller,  Nisi  P.  219;  2  Chitty  Pr.  355. 

2.  It  may  be  issued  by  any  court  except  police  or  justice's 
courts,  to  an  inferior  tribunal,  or  to  a  corporation,  board  or 
person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law.  It  is  issued 
upon  affidavit,  on  the  application  of  the  person  beneficially 
interested:  Cal.  Code  C.  P.,  sec.  1103;  see,  also,  Siveet  v. 
Hulbat,  51  Barb.  312;  People  v.  Clute,  42  How.  Pr.  157. 
Although  the  statute  includes  county  courts,  it  would  seem 
that  this  provision  is  unconstitutional :  See  People  v.  Kern 
Co.,  45  Cal.  679;  Wilcox  v.  Oaldmid,  49  Id.  31. 

3.  That  the  writ  will  lie  to  prevent  the  exercise  of  unau* 
thorized  power  by  an  inferior  tribunal,  in  cases  where  it 
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has  jarisdiction  as  well  as  where  it  has  not:  See  Quirnbo 
Appo  V.  People,  20  N.  T.  550.  But  it  must  be  an  excess 
of  jurisdiction  in  an  absolute  sense,  and  not  an  erroneous 
exercise  of  power:  People  v.  Whitney,  47  Cal.  584.  The 
exercise  of  judicial  and  ministerial  power  must  be  distin- 
guished. For  an  excess  of  the  former  the  writ  will  lie, 
while  for  the  latter  it  will  not;  as  to  restrain  the  issuing  of 
an  execution,  or  to  restrain  a  ministerial  officer  from  the 
execution  of  process  in  his  hands:  Ex  paiie  BrancHadd,  2 
Hill,  367;  People  v.  Supervisors  of  Queens,  1  Id.  195,  201. 

4.  Nor  will  this  writ  lie  to  bring  under  review  the  pro- 
ceedings of  an  inferior  tribunal,  merely  upon  the  ground 
that  they  are  erroneous:  Ex  parte  Goi'don,  2  Hill,  363;  Peo- 
ple V.  Marine  Court,  36  Barb.  341;  14  Abb.  Pr.  266;  23 
How.  Pr.  446;  People  v.  Bussdl,  19  Abb.  Pr.  136;  29  How. 
Pr.  176.  Nor,  where  the  tribunal  has  general  jurisdiction 
of  the  cause,  will  it  lie  to  a  mere  point  of  practice:  Id. 
Nor  to  deprive  a  court  of  jurisdiction  conferred  by  statute: 
People  V.  N.  T.  Com.  Pleas,  18  Abb.  Pr.  438;  43  Barb.  278. 

5.  The  writ  of  prohibition  will  not  lie  against  the  gov- 
ernor of  a  state  to  restrain  him  from  granting  a  commission 
to  a  person  claiming  to  be  elected  to  a  public  office,  for  the 
reason  that  the  judiciary  has  no  power  to  invade  the  prov- 
ince of  the  executive,  that  being  a  distinct  and  independent 
department  of  the  government:  Oreir  v.  Taylor ,  4  McCord, 
206. 

6.  The  common  law  rule  that  the  writ  will  not  issue  to  an 
inferior  tribunal  in  a  cause  arising  out  of  its  jurisdiction 
until  the  want  of  jurisdiction  has  first  been  pleaded  in  the 
court  below  and  the  plea  refused,  is  believed  to  be  appUca- 
ble  in  most,  if  not  all  the  states.  So  held  in  Arkansas:  Ez 
parte  v.  McMeeclien,  12  Ark.  70;  Ex  parte  City  of  LiUle  Bod, 
26  Id.  52.  The  California  code,  sec.  1103,  above  cited, 
would  seem  to  require  this  in  all  cases,  as  well  when  there 
was  claimed  to  be  no  jurisdiction  in  the  lower  court,  as 
where  it  is  proceeding  in  excess  of  its  jurisdiction;  for 
every  intendment,  not  only  as  to  the  regularity  of  the  pro- 
ceedings of  all  courts,  will  be  indulged,  but  especially  will 
it  be  presumed  that  every  court,  when  its  attention  is  prop- 
erly called  to  an  act  in  excess  of  its  jurisdiction,  will,  if  it 
be  possible,  undo  the  unauthorized  act.     Hence  the  sape- 
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rior  courts  will,  in  cases  where  the  inferior  court  can  recall 
the  act  or  aflford  proper  relief  (unless  a  direct  application 
has  been  made  to  the  lower  court  for  that  purpose,  and  it 
has  been  denied),  hold  that  there  is  a  plain,  speedy,  and 
adequate  remedy  without  granting  the  writ.  As  where  an 
injunction  had  been  granted  in  direct  violation  of  the  stat- 
ute, and  without  any  jurisdiction  on  the  part  of  the  court, 
prohibition  will  not  be  granted  to  prevent  the  court  from 
proceeding  with  the  injunction  where  no  application  has 
been  made  to  dissolve  it :  Ex  parte  McMeechen,  supra. 

7.  Prohibition  may  be  granted  on  the  application  of 
either  of  the  parties  litigant  in  the  inferior  tribunal:  Cktp- 
ham  V.  Wray,  12  Mod.  Kep.  423.  Independently  of  the 
statute,  it  would  seem,  both  upon  principle  and  authority, 
that  no  personal  interest  in  the  proceedings  sought  to  be 
prohibited  need  be  shown  by  the  relator  or  petitioner  to 
warrant  the  application,  and  the  writ  may  be  granted  upon 
the  application  of  a  stranger  to  the  record.  The  governing 
principle  in  such  cases  is,  that  by  proceeding  without,  or  in 
excess  of  its  jurisdiction,  the  court  is  chargeable  with  a 
contempt  of  the  sovereign,  as  well  as  a  grievance  to  the 
party  injured:  See  High's  Extraordinary  Legal  Remedies, 
sec.  779,  and  cases  cited.  The  Oal.  Code  C.  P.,  sec.  1103, 
provides  that  the  writ  shall  issue  on  the  application  of  **the 
person  beneficially  interested."  Whether  the  word  ''per- 
son," as  here  used,  is  restricted  to  the  parties  to  the  record 
has  not,  so  far  as  we  know,  received  judicial  construction; 
but  unquestionably  a  beneficial  interest  must  be  shown  in 
the  petitioner. 

8.  Prohibition  lies  as  well  against  a  court  of  chancery  as 
of  law;  and  where  such  court  has  exceeded  its  powers  in 
the  appointment  of  a  receiver,  prohibition  has  been  granted 
to  restrain  it  from  proceeding  under  the  order  of  appoint- 
ment :  JEx  parte  Smith,  23  Ala.  94. 

9.  It  should  clearly  appear  that  the  inferior  tribunal  is 
actually  proceeding,  or  about  to  proceed,  in  some  matter 
over  which  it  has  no  rightful  jurisdiction.  The  acts  which 
show  this  must  be  set  out  in  the  application  for  the  writ: 
PrignUz  v.  Fischer,  4  Minn.  366.  It  is,  however,  well  settled 
that,  in  a  proper  case,  the  writ  will  lie  even  after  verdict, 
sentence,  or  judgment.     Where  the  couit  has  proceeded 


592  PROHIBITION. 

thus  far,  prohibition  will  not  lie  for  a  want  of  jarisdiction 
not  apparent  upon  the  record;  but  if  the  want  of  jarisdiction 
clearly  appear  on  the  face  of  the  record,  it  will:  See  High*s 
Ext.  Leg.  Bern.,  sec.  774,  and  notes. 

10.  The  writ  must  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation 
against  the  partyto  whom  it  is  directed,  and  command  such 
party  to  desist  or  refrain  from  further  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of 
the  court  from  which  it  is  issued,  and  to  show  cause  before 
such  court,  at  a  specified  time  and  place,  why  such  party 
should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings in  such  action  or  matter.  The  peremptoiy  writ 
must  be  in  a  similar  form,  except  the  words  requiring  the 
party  to  show  cause  why  he  should  not  be  absolutely  re- 
strained, etc.,  must  be  omitted,  and  a  return  day  inserted: 
Cal.  Code  C.  P.,  sec.  1104.  The  provisions  of  sections  1088 
to  1097,  inclusive  of  the  Code  C.  P.  apply  to  this  pro- 
ceeding as  well  as  to  the  writ  of  mandate:  Id.,  sec.  1105. 

JVo.  1086. 

Affidavit  on  application  for  Writ, 

[Title  of Coubt  to  which  the  Applicatioit  is  Made.] 
[Venue.] 

A.  B.,  of ,  in  the  county  of ,  being  first 

duly  sworn,  says,  that,  etc.,  [stating  such  facts  as  show  the 
relator  to  be  entitled  to  the  writ  and  the  relief  demanded.] 
And  that  he  makes  this  afiidavit  for  the  purpose  of  procur- 
ing a  writ  of  prohibition  to  be  issued  out  of  this  Court  to 

the  said and ,  to  prohibit  and  restrain 

them  and  each  of  them  from  [stating  the  acts  to  be  pro- 
hibited]. 

Wherefore,  he  prays  for  the  issuance  of  such  writ,  and 
for  such  other  and  further  relief  as  he  may  be  entitled  to. 

[Jurat.]  [Sionatube.] 

11.  Affidavit —The  affidavit  fihould  show  that  the  affiant  has  either 
knowledge  or  information  concerning  the  matters  stated  in  it:  Cariaga  t. 
Drydeji,  30  Cal.  244.  If  the  application  is  submitted  on  the  affidavit  and 
answer,  and  the  answer  denies  the  material  allegations  of  the  affidavit,  tlie 
application  will  be  dismissed :  Id.  As  there  is  no  cause  in  court  until  tba 
writ  is  allow^ed,  the  affidavit  should  not  be  entitled  in  any  cause. 
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JVb.  1087. 

Notice  qf  Motion/or  WrU, 
[Tills  or  Court.] 

To  C.  D. 

Please  take  notice  that  I  will  move  the  Court  at  [etc.] 

on  the day  of ,  187 . ,  at  the  opening 

of  Gonrt  on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  that  a  writ  of  prohibition  issue  di- 
rected to  [name  the  court  or  tribunal],  and  to  . . .    « , 

the  Judge  thereof,  and ,  and  commanding  them 

to  desist  and  refrain  from  any  further  proceedings  in  [state 
the  suit  or  proceeding  sought  to  be  prohibited,]  or  for  such 
further  or  other  relief  as  the  Court  may  see  proper  to  grant; 
which  motion  will  be  based  upon  the  affidavit  of  A.  B.  (and 
the  record  of  said  proceedings,  designating  all  papers  to 
be  used),  copies  of  which  are  herewith  served. 

Tours,  etc., 

B.  D.,  Attorney  for  A.  B. 

[Dated,  etc.] 

12.  Notice. — When  notice  of  the  application  is  given,  it  must  be  at  least 
ten  days:  CaL  Code  G.  P.,  sec.  1088;  see,  also,  Id.,  sec  1005. 

Jfo.  1088. 

Alternative  Writ  qf  Prohibition. 
[Title.] 

The  People  of  the  State  of  California  to  the Court 

of ,  and  to ,  greeting: 

Whereas,  A.  B.,  of ,  Tately,  in  our  Court  at 

,  on  the day  of ,  187 . ,  repre- 
sented to  our  said  Court,  that,  etc.  [stating  the  facts  and 
proceedings  complained  of.] 
Nevertheless,  you,  the  said  Court  aforesaid,  and  the  said 

,  well  knowing  the  premises,  yet  contriviDg  as  it 

is  said,  the  said  A.  B.,  unjustly  to  aggrieve  and  oppress, 
have  [stating  grievances]  in  contempt  of  us,  against  the 
laws  and  customs  of  our  said  State,  and  to  the  manifest 
damage,  prejudice,  and  grievance  of  him,  the  said  A.  B. 
Wherefore,  the  said  A.  B.  has  prayed  relief,  and  our  writ 
of  prohibition  in  that  behalf. 

We,  therefore,  being  willing  that  the  laws  and  customs 
of  our  said  State  should  be  observed,  and  that  our  citizens 
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should  in  no  wise  be  oppressed,  do  command  yon  that  you 
desist  and  refrain  from  any  future  proceedings  in  [stating  the 

matter  to  be  prohibited]  until  the day  of , 

187.,  and  until  the  further  order  of  this  Court  thereon;  and 
that  you  show  cause,  before  our  said  Court,  at  the  time  last 

aforesaid,  at  the  Court-room  of  this  Court,  in > 

why  you  should  not  be  absolutely  restrained  and  prohibited 
from  any  further  proceedings  in  such  suit  or  matter.  And 
have  you  then  and  there  this  writ. 

Witness Judge  (or  Justice)  of  said  Court  at , 

the day  of ,  187 . . 

[seal.]  M.  W.,  ClerL 

13.  Note. — In  peremptory  writ  the  cUuse  relnting  to  showing  c^nse,  elc, 
ia  omitted,  and  a  return  day  inserted:  CaL  Code  C.  P.,  sec  1104. 

14.  Answer. — On  the  return  of  the  alternative,  or  the  day  on  which  tbt 
application  for  the  writ  is  noticed,  the  party  on  whom  the  writ  or  notice 
has  been  served  may  show  cause  by  answer  under  oath,  made  in  the  same 
manner  as  an  answer  to  a  complaint  in  a  civil  action:  CaL  Code  C  P., 
sec.  1089.  If  an  answer  be  made  which  raises  a  question  as  to  a  matter 
of  fact  essential  to  a  determination  of  the  motion,  and  affecting  the  sab- 
stantial  rights  of  the  parties,  and  upon  the  supposed  truth  of  which  the 
application  for  the  writ  is  based,  the  court  may,  in  its  discretion,  order  the 
question  to  be  tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  court  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and  the  county  mut 
be  designated  in  which  the  same  shall  be  had.  The  order  may  also  direct 
the  jury  to  assess  any  damages  the  applicant  may  have  sustained,  in  csee 
they  find  for  him:  Id.  sec.  1090. 

15.  Demurrer. — The  sufficiency  of  the  answer  is  determined  under  the 
rules  applicable  to  answers  in  generaL  A  motion  to  strike  out  and  disregsrd 
the  answer  as  immaterial,  is  in  effect  a  general  demurrer:  MiddleUm  r,  Lote^ 
30  Cal.  599.  So  is  a  motion  that  the  writ  issue  notwithstanding  the  answer: 
Ward  V.  Flood,  48  Id.  46. 

16.  Default. — The  writ  cannot  be  granted  by  default  The  case  must  be 
heard  by  the  court  whether  the  adverse  party  appear  or  not:  CaL  C<Mie  C  P.f 
sec  1088. 

17.  Hearing — ^If  no  answer  be  made  the  case  must  be  heard  on  the 
papers  of  the  applicant  If  the  answer  raises  only  questions  of  law,  or  pats 
in  issue  immaterial  statements,  not  affecting  the  substantial  rights  of  the 
parties,  the  court  must  proceed  to  hear,  or  fix  a  day  for  hearing  the  argument 
of  the  case:  Cal.  Code  C.  P.,  sec.  1094.  On  the  trial  the  applicant  ii  not 
precluded  by  the  answer  from  any  valid  objection  to  its  sufficiency,  and  msy 
countervail  it  by  proof  either  in  direct  denial,  or  by  way  of  avoidance:  Id. 
sec  1091. 

18.  Practice. — The  practice  is  the  same  as  in  mandamus:  See  genenJ]y» 
the  preceding  chapter  on  that  subject,  and  the  Code  C.  P.,  sees.  1068  to  1105, 
inclusive;  see,  also,  High*s  Ext.  Leg.  Rem.,  sec  795  tt  nq. 


PBomBinoN.  695 

19.  Fnniahment. — ^For  a  neglect  or  refusal  to  obey  a  peremptory  writ  of 
prohibition,  the  party  may  be  punished  by  a  fine  not  exceeding  one  thou- 
sand dollars,  and  for  a  persistent  refusal  may  be  imprisoned  until  the  writ  is 
obeyed:  Cal.  CodeC.  P.,  sec.  1097. 

20.  Benrice  of  Writ. — The  writ  may  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  except  when  otherwise  expressly  directed  by  the 
order  of  the  court.  Service  upon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not:  CaL  Code  C.  P.,  sec  10d6. 
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Qabkxbbbx.  To  examine  garnishee IU.  ?4 

IxjUKcnov.  For  Id  junction  in  support  of  complaint liL  100 

Practice  thereon iU.  101 

The  same,  by  agent  or  clerk   UL  101 

laxxBTLBADKB,  In  action  to  recover  money UL  IK 

To  recover  specific  personal  property IU.  lit 

Jonrr  Debtobs,  For  proceeding  against ill.  W 

Jupomemt-Debtobs,  For  examlnailon  of lU.  MS 

Order  of  arrest tti.  SIS 

What  to  contain UL  fiOO 

Lost  Pafbb.    To  prove  loss  of  document tU.  B8 

Dew  Tbial.    Affidavits  or  statement  necessary HHL  SM 

On  ground  of  irregularity Ui.  SIS 

On  ground  of  misconduct  of  jury IU.  aSD 

On  ground  of  surprise iii.  3SS 

What  it  should  state UL  S» 

On  ground  of  newly-discovered  evidence IU.  W 

What  must  be  shown Itt.    857-000 

On  ground  of  excessive  damages ill.    974-^ 

Beference,  for  order  of iU.  90 

SlTTOra  AsiDB  Jdogkemt,  On  Judgment  by  default Ul.  SiO 

Bywhommade UL  91 

Formof UL  SSI 

What  must  be  shown iU.  3!S 

BUBMimMG  COMTBOVEBBT  WZTBOUT  AcnOR UL    Ml 

SUBSTXTDTiOK  OF  PARTIES,  B.v  SBsignee  of  plaintiff UL  lOS 

By  defendant,  for  plaintiff's  executor liL  IS* 

Husband  to  continue  after  manlage UL  100 

SuBSTTTunoir  of  Papbbb,  To  supply  the  place  of  lost  pleading. ....  IU.  100 

BUMMOMs,  For  publication  of  summons Ul.  on 

What  it  must  show iU.  6iO 

Whensufflcient UL  6*1 

When  Insufficient IU.  010 

Of  publication  of  summons IU.  tiS 

Bywhommade UL  HO 

When  sufficient UL  610 

Of  service  of  summons  upon  several  defendants UL  OST 

Of  service,  another  form Ui.  Ott 

What  it  must  show UL  030 

Whensufflcient III.  CSO 

Of  service  by  mail  of  summons  and  complalnl OL  OH 

SUtementin UI.  OM 

BoPPLEXEirrALPLBAnzHOs,  On  motion  to  file  supplemental  eomplsini  UL  M 

To  fUe  supplemental  answer M^  W 

Wasxs,  To  obtain  order  to  restrain  waste UL  U> 

What  It  should  state IU.  Itf 
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Affidavits,  Forms  of.  tol.  paox 

Wmnss.    For  commlflsloxi  to  ezsmlne  witness  ovi  of  staie ill.    646 

By  whom  msde  and  whst  It  shonld  show ill.    646 

For  exsmlnitlon  of  wltnew  on  deposition til.    646 

Wbixxbn  InaTAUMBirra,  Denying  genalness  of lii.    161 

Whentobeflled lii.    161 

Wbtt  OF  Pbohibitzom,  siBdsTlt  for 111.    692 

AftsrSight.    What  it  implies I.    408 

Agsinst  the  Form  of  the  Statute,  Ayerment  of.  In  actions  for  penalty 1.    849 

Agency,  Averment  of  Joint  agency,  in  malidons  prosecution 1.    691 

Whenpresumed i.    121 

Agent,  As  plaintiff  in  actions 1.     76 

Authoiltf  of  In  case  of  Insorance f.    899 

ui  collection  of  insurance i.    819 

Of  promisBory  notes 1.    436 

Character  must  be  averred 1.  166-260 

ConvexBlon  by,  when  action  lies  for il.  71, 76, 77 

When  arrestlble  for  conversion ill.     26 

Oorporations,  liable. for  acts  of i.    212 

Denial  of  negligence,  answer  by 11.   669 

Ofinjury li.    669 

Form  of  answer,  that  defendant  indorsed  as  agent 11.    616 

Forms  of  complaints  against,  for  negligence 11.       89-46 

See  CoMPXtAims,  Foaxs  of. 

Fraud  committed  through,  how  stated 11.    260 

Manafting  agent  of  corporation  may  verify 1.    161 

Purchasefrom 1.  866,614 

Batlflcation  of  act  of 11.      39 

Subscription  of,  to  written  instruments 1.    402 

Trespass,  allegations  in  actions  for 11.     60 

Agreed  Caae,  Submission  of ,  without  action Hi.  642-6A4 

Agreement,  F&rm  of  denial  of  in  answer. 11.    683 

How  averred  In  actions  for  spedAo  performance  of  com- 

promlae  as  a  apedal  plea 11.    487 

Of  parties  to  a  reference ill.    279 

When  a  question  of  law lii.    229 

Alienage,  A  ground  for  removal  of  cause II.  672, 676 

Alimony,  May  be  awarded  pmdente /i^ 11.    280 

May  be  recovered  without  application  for  divorce 11.    237 

Maryland  rule,  as  to 11.    230 

When  not  awarded II.    246 

Allegations,  Form  of ,  in  verification  of  pleadings 1.    icO 

A  llegcUa  and  probata  in  pleading  must  correspond I.    141 

Howconstrued 1.  134,136 

Immaterial,  require  no  denial i.    188 

Material  allegations,  what  are 1.    122 

Must  agree  with  the  proofs I.    141 

Must  be  conslBtent  with  each  other i.    168 

Must  be  positive I.    182 

Of  assets  In  suit  against  heirs 1.    208 

Of  cause  of  action  against  corporations I.    212 

Against  sheriff  for  not  levying I.  .  268 

Of  damages  for  negliffence i.    193 

Of  facts  should  be  direct i.    131 

In  ordinary  and  concise  language I.    132 

With  sufficient  certainty I.    133 

Bee,  as  to  place I.    184  11.     48 

8ee,astotimA 1.    134,181;    11.    269.800,454 

Of  new  promise  in  action  on  promi  see,  promissory  notes,  etc.  i .    432 

Of  partnership i.    268 

Of  performance  of  conditions i.  185-188 

Of  excuse  of  non-performance i.    187 

Of  performance  of  concurrent  acts I.  188-190 

Of  value  when  material I.    806  11.    106 

When  not  material II.      77 

On  information  and  belief,  how  distinguiahed 1.    170 

To  avoid  the  statute  of  limitations 1.    198 

What  should  be  omitted  in  pleading 1.    128 

Allowance  of  Claim,  By  executors  and  administrators I.    240 

Altered  Inatruments.    Plea  of  alteration  of  instrument 11.  432, 617 

Party  producing  to  account  for  alteration lii.    538 

What  must  be  proved i.    898 

Alternative,  Oontracts  in,  how  set  forth 1.    610 

Jfofidasnu,  form  of  writ 111.    684 

Belief ,  when  granted  in I.    201 

Ambiguity,  Ambiguous  words,  how  alleged  in  libel I.  670,677 

In  pleading,  must  be  avoided i.    133 

A  ground  of  demurrer II.  362,391 

Form  of  demurrer  on  ground  of 11.    391 

Amendments,  Affidavit  to  obtain  leave  to  amend ill.    181 

After  trial,  allowed  with  great  caution ill.    166 

Fowerof  court ill.    107 
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Amendment*.  vol..  paoi 

Allowed  u  of  course,  and  for  reaions ttt.   15B 

Liberality  In  allowance  of 111.    1M.I«S 

By  leave  of  court ill.    161-IM 

Effectof , ill.    165 

In  discretion  of  court lU.    IffT,  lfi2,lK} 

Whomaygrant UL    m 

Wheo  they  may  be  granted ill.    157,1M 

By  striking  out,  see  AFFiDAvrrs,  Nonoas,  MoTiOMa,0xDBB^  iii.    171,  IM 

What  may  be  stricken  out iii.    174-1S4 

Ctomplaint  amended,  supersedes  original Iii.    lO 

Extent  and  limit  of  plaintiff's  right UL  159 

Mistake  in  names  of  parties iii.   Hi 

Notice  of  motion  for  leave  to  amend,  form  of Iii.   I7S 

Of  course,  without  costs*  when  made iii.    108.  IM 

Hight  is  absolute UL    166 

Of  memorandum  of  costs iiL   331 

Of  notice  of  appeal iU.   410 

Ofpleadings iii.    158-160 

Adding  verification  Is  not Ui.    156 

Cause  of  action  may  be  stricken  out iii.   160 

Must  be  BUbHtantlal iii.    1S8 

New  cause  of  action  not  allowed iii.   U9 

Of  remtMiCiir  on  appeal ill.  4TB 

Of  statement  on  appeal iiL    4Sl,it3 

Of  statement  on  new  trial,  before  settlement iii.    3S5,  STf 

After  settlement tli.   380 

Of  summons ii.    622,  UL    U7 

Of  undertakings  on  appeal '. IIL   41< 

Order  granting  leave  to  amend,  form  of iU.   173 

Statementin iii.   173 

When  order  allowing  is  appealable UL   S5 

Practice  on  amendments UL   1*1 

Striking  out  Irrelevant  matter IU.    174-175 

Irrelevant  pleading  defined UL   174 

Notice  of  motion  to  strike  out iU.   1T4 

Order  to  strike  out UL   174 

What  may  be  stricken  out tU.   173 

Motion  and  notice iU.   173 

When  allowed  and  not  allowed UL   160 

Variance,  what  amenable  at  any  time IU.    110,1H3 

What  should  be  allowed m.   169 

What  amendments  not  allowed iiL    158,189 

Amount  in  Controversy,  In  Jurisdiction  of  District  Oourt L    33 

Of  Supreme  Oourt,  on  appeal L     SS 

Annulling  Marriage, IL    243-919 

Annulling  Patent,  i-artiee  defendant  in  actions L     93 

Another  Action  Pending,  As  aground  for  demurrer '. U.  377 

As  a  general  aefense •.    U.   433 

As  a  si>ecial  plea  in  claim  and  deUvery iL   579 

Inejectment U.   S79 

In  actions  of  Judgments iL   494 

Answers,  In  general U.   S9S-4I9 

Admlsslonsin ii.  419 

After  Judgment  by  default iU.  330 

In  imverifled  answer ii.  US 

Alleoatioms  of  ignorance  insufficient U.  438 

As  to  acts  of  agent U.   431 

Amended,  effect  of UL  W 

Supersedes  original iU.    lO 

What  amendment  allowed iii.    ]C3-1«5 

Whenallowed iU.   163 

Defective  answer,  proceeding  on •    ....  UL  2tt 

COMMEirOBMEirT  of 1.    150 

By  husband  and  wife L   113 

Byinfant L    151 

By  insane  person L   151 

By  defendaut,  sued  by  wrong  name L   151 

Separate  answer i.   193 

Counter-claim  in iL   4TB 

Oross-complalnt in U.  476»493 

DsrEMSBSiiv L    ISO  tt.  9M 

Equitable  defenses  may  be  set  up iL  389 

In  forcible  entry  and  detainer  when  insuiEBcient iL  915 

Whensuffldent ti.   915 

In  quieting  title  when  insufficient U.   901 

Intaxsuits U.  843-35T 

Several  defenses  in IL  480-194 

In  actions  on  an  account IL   4Mt 

In  actions  against  bailees IL   ^ 

Inejectment iL  675-893 

In  forcible  entry  and  detainer U.  614-9K 

On  written  Instruments U.  fi(lM94 
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Auswers.  vol.  pagi 

Dekard  of  relief  In 1.    ISO 

PSMIAUIN 1.    150    11.    |00,419-AS1 

Effect  of  failure  to  deny 11.    401 

FonuB  of,  see  Denials  in  Aitswbb,  Fobmb  of. 

Oenenl  denial 11.    401 

Uow  defendant  should  deny 11.    400 

Insufficient  denials 11.    403,406 

Information  and  belief 11.    424,427 

Knowledge  sufficient,  etc 11.    42&-431 

Of  legal  conclusions    U.    405,488 

literal  aud  conjunctive  are  bad 11.    403 

Should  cover  the  whole  ground U.    401 

What  need  not  be  denied 11.    407 

In  as-ault  and  battery 11.    538 

Effect  of ,  on  motion  to  dissolve  Injunction 111.    140 

Formal  parts  of  anffV(IBr 1.    150-162 

Form  of ,  complete 1.    160 

Form  containing  several  defenses 11.    481,482 

Containing  special  denials 11.    481 

Betting  up  a  Judgment IL    698 

FmvoLous,  a  ground  for  Judgment  on  the  pleading 111.    223 

iMsurnciSNT.   Answers  in  action  for  sale  and  delivery 11.    631 

On  written  Instruments  ....  ^ 11.    612 

Matter  In  avoidance  must  be  specially  pleaded  In , 11.    415 

Must  deny  each  material  allegation 11.    893,400 

New  matter,  how  stated  in 11.    412 

Not  e V I  dence  for  defendant 11 .    41 1 

Object  and  purpose  of 11.    393 

Of  garnishee 111.     76 

Pleasln 11.    397 

Affirmative  pleas,  what  are ...    11.    463 

Effect  of  special  pleas  in  answer 11.    418 

Ot  ple%  puis  darrein  oantimuMce 11.    415 

Inabatement 11.    416 

Inbar 11.    417 

Should  be  direct  and  precise..... 11.    393 

See  Plbas,  Forms  or. 

Separate  answers  In  ejectment 11.    688 

In  wrliten  instruments 11.    430 

Sham,  Irrelevant  and  frivolous  answers U.    406, 514  ill.    178 

May  be  stricken  out 11.    406  111.    179 

But  Is  still  part  of  Judgment-roll    111.    »08 

What  is  sham  In  action  on  written  Instruments 11.    514 

Statutes,  how  pleaded  In 11.    397,486 

Subscription  of 1.      61 

Time  In  which  to  answer 11.    395 

When  demurrer  is  Interposed 11.    395 

When  filed  after  time  expired ill.    17G 

Time  of  filing  answer  or  demurrer  to  cross-complaint ill.    212 

Verification  of 1.    161    U.    411    111.    179 

Effectof lil.    223 

What  answer  should  contain , 11.    399 

In  partition 11.    600 

What  may  be  stricken  out 111.    180 

Ambiguous  matter ill.    177 

With  denials  only 111.    177 

What  must  be  specially  pleaded 11.    414 

Answers,  Forms  of,  Written  Instruments  anu'^xed  to 11.    39T 

Aocomrrs.   Hea  of  «n  accoimt  stated 11.    485 

Assault  and  B attebt.    Acts  done  to  preserve  the  peace 11 .    539 

Denial  of  battery 11.    638 

General  denial.. 11.    538 

Justification  by  captain  of  vessel ii.    641 

Of  removing  plaintiff  from  car 11.    642 

Self-defense U.    639 

Defense  of  possession  of  property 11.    640 

Resisting  entry 11.    640 

AwABDB.    Invalidity  of  award,  form  of  plea 11.    487 

Denial  in  answer ii.    487 

Of  parol  submission 11.    487 

Of  performance 11.    487 

Ofrevocatlon 11.    487 

Performance  by  defendant 11.    487 

Bailees.    Denial  of  bailment 11.    555,r»69 

BiLU  OF  ExcHAifOE.    Acceptance  for  accommodation ii .    607 

Acceptance  imauthorlzed ii.    606 

Controverting  excuse  for  non-presentment ii.    608 

Denial  of  acceptance  .  11.    606 

BiLLA  or  ExcBASOE.  Denial  of  acceptance,  presentment,  and  protest    ii.    608 

Of  presentment Ii.    506 

Payment  before  indorsement 11.    608 
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Answers,  Forms  of.  vol.  YAfiZ 

BuxLDiMO  OoMTSAOxs.   Work  not  finished,  snd  srehltecf  s  eerttfloste 

notobtsined fL  Oi 

Ohabtxb  Pabxies.    Denlel  of  offer  to  perform ....•• U.  9SA 

OiiAZM  AVD  DsLnrxBT.  Defendsnt  pert  owner IL   174 

Qeneralform • il.   971 

Title  In  another  than  plaintiff IL   ST9 

GOMMOV  OcBUBBs.   Damage  by  pUlntlfl's  fsolt tt. 

Denial  of  being  a  carrier U. 

Of  employment ..•..•• il. 

Of  reoeipt  of  goods IL  ST 

That  contract  was  special IL  fSf 

OommsxoH.   Denial  of  bailment • IL   M 

Of  plalnturs  ownership IL   M 

liea  npon  goods  detained II.  M 

Lien  for  serrioes II. 

OonMAXTS.  Denial  of  covenant il. 

Denial  of  breach IL 

Obbdztob's  Burrs.    Sona  ./Ide  pnzchaser tt. 

Bpeoifio  denials IL 

DxBSCLimov  09  PAnTNXxsHiF.     Oyerdrawlng  done  by  plaintUTi 

assent IL  lOT 

That  term  Is  not  expired U.  m 

DivoBon.    Ocmdonation IL  M 

Denial  of  adultery  and  eross<complaint 11.  €01 

General  denial iL  W7 

Adverse  poasMSion II.  M 

Answer  containing  several  defenses II.  ITS 

Containing  special  denials IL  HI 

By  one  of  several  tenants  charged  as  Jolnt-tensnt 11.  Mi 

Denial  of  title U.  ill 

Equitable  esute  in  defendant IL  SH 

Estoppel IL  Sai 

Denial  of  contract li.  IBf 

Denial  of  plaintiff's  performance M. 

Performance  by  defendant IL 

Excuse  for  non*performanoe tl. 

EzPBBSS  Fbomisxs.    Denial  of  promise IL  187 

Falsi  iMFBiBomcBiiT.    Denial  of  arrest IL  MS 

Of  want  of  probable  oause It.  MS 

Justiflcation-Hrasplcion  of  felonr tt.  Mi 

On  srrest  under  criminal  process IL  MS 

On  arrest  by  otteer U.  Mi 

FoBciBLS  Bmtbt  axd  UIIZ.AWF17L  DcTAiHKB.    Oeucnl  form IL  CU 

FoBBO&oeuBs  OF  M oBTOAaBs  AND  LiBvs.    Answers  setting  np  a 

Judgment IL  M 

Denial  of  mortgage IL  m 

Equity  of  redemption  not  assigned U.  SK 

Mortgage  not  assigned II.  09T 

No  equitable  astdgnment IL  tS* 

Mortgage  not  recorded IL  0! 

Non-Joinder  of  assignee  of  mortgagor tL  0T 

FBaud.    Denial  of  ftraud IL  W 

Of  mistake IL  M 

Goods  Sold.    Agreement  to  take  note  In  part  payment 11.  481 

Controverting  plalntiffB  title tl.  iM 

Bedudng  value  and  pleading  payment IL  481 

Unnecessary  articles  furnished  defendant's  wife IL  4M 

GUABABTT.    Generalform II.  tfO 

Departure  from  guaran^ IL  III 

IttDBMBXTT.    Denial  of  performance U.  BB 

Ibsubabcb.    Denial  of  policy IL   01 

Denial  of  plaintiff's  Interest IL  Hi 

Denlalofloas 11.  49S 

Policy  obtained  by  misrepresentations IL 

Transfer  without  insurer's  consent II. 

Unseaworthiness  of  vessel IL 

JQDOMBBT.    Denial  of  Judgment II.  481 

Invalidity  of  foreign  Judgment IL  iH 

Invalidity  of ,  against  non-resident IL  4fT 

Fraud  in  obtaining  Judgment IL  481 

LiBBL  AMD  Blamdbb.    Defense  and  mitigating  clronmstiaoes - .    tt.  n 

Denial  of  inducement IL  fH 

Jnstlflcatlon.  truth  of  publication  on  spedfle  clisrge tt. 

On  general  change U. 

Jnstlflcation  and  denial  of  malice U. 

Privileged  publication IL 

The  same IL 

Thesame tt. 

MoBZT  OouBTSy  Accounting  and  payment • tt. 

Denial  of  receipt    IL 

Denlalof  loan It. 

Denialof  request ^ defendant U. 
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Anvwent  FortnB  of.  voi*.  paos 

KKauoKMOx,  Injurlet  eaiued  bjv  dflmlal  of  owneribip  and  pOMenloii  II.  6fiS 

OfTieiousdog ii.  664 

Dmi  A  ot  teinUer 11.  664 

PlalntUTB  own  negllgeno« 11.  668 

"SmauoMHom,  By  agente,  emplojoes,  eto.,  denial  of  injury 11.  609 

From  •  oollislon il.  669 

I>enlal  of  negllg«noe  in  giving  credit li.  669 

Ineale. il.  669 

HuauxoBi,  Denial  of  nnlsance il.  696 

Of  plaintura  title li.  698 

PAMnnov,  Tendency  of  partnenhip li.  699 

Pnomu  or  Mabbiaox,  Denial  of  promiae , li.  639 

Denial  of  plalntlfl's  readineai  and  offer  to  maxry . ...  ii.  629 

Denial  of  oreaoh ii.  629 

Thatplaintiff  wMof  badohavacter 11.  690 

The  nine,  another  form ii.  630 

Pbohiisobt  Norm,  Accommodation  and  miiapplicatlon  of  note ...  11.  638 

Alteration  of  the  instroment •• ii.  617 

Denial  <tf  indonement il.  616 

That  defendant  indoned  as  agent 11.  618 

Denlalofnote 11.  609 

Denial  of  notice  of  difhonor it*  617 

Denial  of  presentment 11.  618 

Trand,- note  proonred  by ii.  620 

That  the  note  waa  for  goods  sold  by  means  of  deceit.  11.  619 

That  the  note  was  for  goods  sold  on  a  false  warranty  ii.  621 

Beoonpment  for  breach  of  warranty ii.  622 

Illegal  Interest  In  note il.  619 

Usnry  as  a  def  ense  npon  a  note li.  617 

Qunxnvo  Tnue,  Oontalning  spedal  denial,  plea  of  statote  of  limita- 
tions and  cross-complaint ii.  600 

Disclaimer ii.  608 

Baui  axd  Dxutbbt,  explaining  the  eontraet  and  showing  a  breach 

aatodellTery 11.  631 

Breach  of  warranty  by  plaintiff 11.  632 

Astoqnality 11.  632 

Salb  07  BsAiiPnopEBTT,  Denial  of  agreement ii.  683 

Breach  of  warranty  by  plaintiff. il.  633 

Denial  of  plaintiff's  performance ii.  683,684 

BnmoB  WoBX  A]n>  Labob.  Accounting  and  payment il.  600 

8X.AIIDBB  oy  Trlb,  General  form 11.  661 

Bpxcmo  PBBroBMAiiOB,  Demand  before  or  after  pUdntUTs  tender . .  11.  612 

Denlalsin 11.  611 

Of  part  performance ii.  612 

Of  readiness  to  conTey 11.  611 

Performance li.  611 

Bescission  of  contract 11.  618 

Tbbspass,  Denial  of  breaking ii.  664 

Of  possession 11.  662 

Of  right  of  poMession li.  C64 

Oftaking 11.  660 

Of  title  in  plaintiff 11.  661 

Jnstifloation,  fences  defeetlTe 11.  668 

Of  rebailding  fence li.  668 

By  Tlrtne  of  requisition  of  claim  and  deliTery 11.  666 

By  Tlrtae  of  search  warrant ii.  666 

Under  execution li.  660 

LeaTe  and  licenses 11.  664 

UiVDEXTAKiMOs,  BoKDS,  XTO.,  FoT  failure  ef  conidderation ii .  634 

Vsb  Aim  OocTTPATioir,  Assignment  to  third  person ii.  608 

Defense  to  one  installment 11.  608 

Denial  by  assignee ii.  608 

Ofhlring U.  608 

Of  use  and  occupation 11.  608 

Xrletion 11.  604 

Surrender ii.  606 

UsuBPATiOK  OF  OmcB,  General  denials » li.  610 

Waste,  Denial  of  waste 11.  608 

Ante-Nuptial,  Pregnancy  Tltistes  marriage  contract 11.  246 

Appeal,  Oowtson ill.  333 

DBGDnoK  ov  AppeaIm    Whatis lil«  476 

Decrees  which  are  appealable ill.  894 

In  particular  cases Hi*  394 

Which  are  not  appealable Hi.  306 

Dismissal  of  cause  on,  and  proceedings iU*  448-462 

Effectof : T. HI.  462 

Liability  of  sureties  on  dismissal 1.  629,690 

Eflbet  of  appeal ill.  409 

On  an  Injunction iU.  186,140 

Bxoeptlons,  how  and  when  taken,  see  Exokptions. 

From  an  award  of  arbitrator 1.  298 
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Appeal.  Toi..  TACM 

From  connly  and  probate  courts UL    4M 

Conteated  electlODB ill.    481 

JurlBdiction  in lii.    481 

Orders  not  appealable ill.    4^1, 

Parties til.    481 

Special  proceedings ill. 

Tranecript .* til. 

"From  district  courts  to  supreme  court lit. 

Jurisdiction,  amount  in  controversy UL    S91 

From  Judgment-roll ill.    434 

From  judgments  submitting  controversj  without  actioD....  ill.    643 

From  justice's  and  other  inferior  courts iiL    481 

Jurisdiction 111.    481 

Hodeof lU.    481 

Statement  on  .....  w iiL    483 

Filing  and  serving  notice..... ill.    4M 

Undertaking  to  elfect  stay UL    484 

Approval  and  Justification  of 111.    488 

From  report  of  referee,  grounds  for lii.   SSI 

Hearlngon ili.   444 

Hearing  in  argument  of  counsel.... ill.    448 

Bowtoken iiL    401 

Howperfected ill.    408 

Joint  appeal,  when  it  lies iU.    405 

Judgments  which  are  appealable ill.    891 

In  cases  submitted  without  action lii.    301, 543 

In  particular  cases lii.    302,395 

Jurisdiction,  of  county  court ....     L     36 

Of  supreme  court L     38 

Lawofthecase Ul.    478 

I^egal  presumptions  on ill.    468 

Astoevldence ilL    448 

Practice llL    466 

Notice  of  appeal  must  be  filed  and  served ill.   411 

What  to  contain iU.   4U 

See  Ncncx,  Fobms  oy. 

Orders  which  are  appealable ill.   398 

In  particular  cases ill.    388-389 

8u  Obdbbs,  Fobms  of. 

Orders  not  appealable ili.    909^4M 

Principles  of  determination  on ili.    461-4T5 

On  errors  in  evidence ill.   463 

Inlaw UL    488 

In  pleadings iU.   484 

On  harmless  errors Hi.    484 

Bule  of  conflict  of  evidence • ill.   484 

Wrong  reasoning ili.    464 

Bboobd,  Errors  in,  how  amended UL    445 

Motions  to  strike  out,  are  no  pari  of IU.    1T4 

Bbhsabimo,  on  appeal iU.    4T8 

PracUceon IU.    478 

When  and  when  not  granted UL    4t8 

Reinstatement  after  dismissal IU.   483 

iiaiitttattr  in  appeal  cases iU.   4% 

AmencUnent iU.    4TB 

Costs Ul.    478 

Proceedings  subsequent UL    479 

Bestltution Ul.    479 

Stay  of  proceedings IU.    480 

Whentoissue UL    480 

Separate  appeal UL    413 

Statkioht  oh,  See  Statxmkht. 

SriPULATioirs,  Effect  of UL    419;4S3 

Stipulation  to  transcript,  form  of Ul.    410 

Time  In  which  to  appeal iU.    8(B-IM 

Cannot  be  enlarged UL 

To  supreme  court  of  United  States iU. 

Amount  in  controversy UL 

Bond,  form  of iU. 

ClUtion,  form  of UL    389 

Authority  of  district  Judge iU.    398 

When  chief  Justice  of  state  court  may  refuse IU.   390 

Procedure  on  error UL    387 

Transcript  on  appeal iU.   438 

Filing  and  service  of UL    438 

Objection  to UL    448 

What  it  must  contain UL    448 

Affidavits  and  documents  in iU.    441 

Statement IU.    443 

Stipulations  and  undertaking iU.    443 

What  it  should  not  contain Ul.    444 

Undkbtakdio  ok,  See  Urdsbtaxinos, 
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Appeal.  ^^^*  ^"^^^ 

"What  will  be  reviewed  on  appeal *J*»    JJJ 

Enon  in  judgment-roll }}}•    *^ 

Inlaw ***•    *^ 

InthernlingB Wi*    463,468 

From  final  Judgment ••  *^i*.  t5i 

Fromordera ill-    *54»**2 

What  will  not  be  reviewed .Vlia  }ka  IS 

Evidence  and  quesilona  of  fact "1.    *®''*5^»:?J 

Findings  or  omisalon  of  findings Ill-  ,y^»*5I 

Instructions,  irregularities  or  matter  in  discretion iii<    467 

"When  Judgment  will  be  affirmed JiJ-    *®5 

"When  Ik  will  be  modified }}}•    JJJ 

Wben  Judgment  will  be  reversed llj     *^\ 

KfTect  of  reversal JJJ*    *J* 

For  error  in  law }}}•    JJJ 

In  evidence Jjj'    JJJ 

When  Judgment  reversed  for  error  in  findings Ill*   *l* 

Instruction  JJJ*    fJJ 

Irregularities J}}.    JJJ 

Mistrial ;*;•    *li 

Pleadings "*•    *"J 

When  Judgment  will  be  reversed  and  new  trial  granted Ill*    JJj 

For  defective  pleadings }}}•    *li 

Fifidlngs *"•    *JJ 

In  particular  cases *i**    tIZzL^ 

Whomayappeal ill.    *Mr-W!»m 

Substituted  party .■  *".-    JJJ 

Appearance   "•    ®*^*JJI 

Action  on  undertaking  for,  in  cases  of  contempt IJJ*    ^ 

Byattomey JJ.    Jjg 

Authority  to  appear JJ*    JJ* 

For  a  part  of  defendants,  effect  of J *•    JJf 

His  authority  defined JJ*    J*° 

Presumed }*•    Six 

Stipulation  by *}.    660 

By  attorney-general  for  state }*•    5?? 

By  mistake J*.    JJJ 

By  partners ••.    "•    ®50 

Ck>unties  may  employ  other  attorneys **•    **® 

Form  of  orders  for.  in  proceedings,  against  Judgment-debtor ....   ill.    608, 610 

How  alleged  in  actions  on  foreign  Judgment !•    J38 

How  made  in  an  action 11.    ®*J 

May  be  personal  or  by  attorney "•    2^J 

In  action  of  forcible  entry H-    326. 3jJ6 

Of  garnishee IJ}-     Jj 

On  petition  for  removal  of  cause. II-    ^ 

Notice  of,  form  of  notice 11*    ^^ 

Presumed,  if  it  does  not  appear  on  record  11.   ^^ 

Confined  to  parties  served  with  process 11-    J*? 

Service  of  notice  of,  must  antedate  other  notices ill.    1*8 

Time  within  which  to  appear  and  answer  in 11.    fpo,  6W 

Voluntary  appearance,  a  waiver  of  summons Ij.    ^*^ 

Defects  cured  by **•    5  « 

Gives  jurisdiction •••    »•    ^ 

Waives  all  prior  irregularities U.    5*®'2?I 

What  It  does  not  cure JJ-    JJJ 

When  defendant  is  deemed  to  appear * }*•    JJ™ 

Appointment,  Of  administrator 1.    ^"»  **° 

^^  Of  executor 1.    234-236 

Of  guardian 1.     ?6.260 

Howalleged 1-    ?5J 

Must  be  alleged J-   Jol 

Of  insane  person }.    *Jj 

Of  receiver,  pending  litigation ;•    273 

After  judgment  In  what  cases   1.    273  111.    634 

Before  Judgment  in  what  cases UJ.    JJ* 

In  supplementary  proceedings }•    276 

In  proceedings  against  Judgmeni^ebtors t Ui .    611 

When  may  be  appointed •. "»•    ^* 

When  not MJ.    JJ* 

Who  may  appoint "J.    J^ 

Of  trustees  for  dissolved  corporation 1.    226 

Of  umpire,  by  parol 1.    21i7 

To  office,  how  and  when  made IJ-    ^jj 

Vacating  order  of *•    276 

Appraisement,  A  special  proceeding J.      JJ 

Apprentice.   Age  in  indenture J.    1*0 

Allegation  In  excuse  for  non-performance ii.    0*8 

Forms  of  answers  in  actions  by  or  against,  see  Answfrs,  Forms  of. 
Forms  of  complaints  in  actions  by,  see  CoafPUONTs,  Fobms  or. 

Indentures  of ,  cannot  be  assigned *-    *^ 

Appurtenance,  Aqueettonof  fact "*•    231 
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TOI..  PIGS 

Arbitration  and  Award,  A  ipedal  proceeding t.  1* 

Agreement  of  general  Biibminton,  form  of Ul«  S13 

Of  special  enbmifielon,  form  of iii*  SU 

To  determine  partnexahlp  diapntes,  form  of iii-  R< 

Proceedings  on ill.    516-aao 

Hearingon lit.  U< 

Notice  of ,  given  bjr  umpire iii.  UB 

Jurisdiction  in HL  51T 

I                                                                                Judgment  on  award Hi*  617 

j                                                                             Principlee  of  determination iii.  619 

Beleaae  to  be  executed  by  party  when  required,  form  of . . . .  til.  U6 

Beyocation  of  submission... Ui.  U^ 

Submission  to  arbitration Hi.    61S-63B 

See  SuBicnsiON,  Awabd. 

Arbitratora,  Duties  of ilL  5» 

Jurisdiction  of.  in  matters  submitted 1.    9M  111.  UT 

Organization  of ill.  nt 

Power  of til.  6W 

To  appoint  umpire ill*  900 

Tomake  award i.    SW,tfr 

Beport  of ,  on  all  issues,  form  of Ill*  6U 

i                                                                             On  part  issues,  or  on  an  account  form  of Ui.  6U 

'  See  AFPoxKTHKirc,  Rstxbbb,  Umfibb. 

Argument,  Improper  in  a  pleading t.  IK 

Of  counsel  in  appeal iU.  4tf 

Of  counsel  on  the  trial lit.  V 

On  motion  for  new  trial ttt.  9B 

See  Appeal,  Tbiau 

Arose  out  of  the  Transaction,  A  conclusion  of  law i-  DT 

Arrest  and  Ball,  A  provisional  remedy i.  n 

Constitutional  provisions  concerning iiL  II 

Affldavit  for,  requisites  of ill.  21 

Form  of  commencement  by  third  person 111.  » 

Forms  of,  see  AvriDAvrrs,  Fobmb  of. 

Authority  to  arrest  principal  on  surrender,  form  of UL  IS 

Authori^  to  release  from  arrest L  3SV 

Oharactfior  and  purpose  of  remedy lli.       18,31 

WhenitappUes iU.  If 

Qrounds  of  arrest iii.  20.  tf,  IS 

Insufficient  grounds IU.  V 

Oonversion Ui.       SS,ST 

Departure  to  deftaud,  iutent  must  appear iU.  9 

Discharge,  when  granted tU.  tf 

Fiduciary  character  must  appear iU.  S9 

Fraudulent  intent,  evidence  of iU.       t^tl 

Instances  of  arrest  in  civil  actions iii.  M 

Joioder  of  causes iii.  St 

Obligation,  meaning  of : Iii.  S 

Order  of  arrest,  form  of Ui.  a 

Bt  whom  made,  and  what  it  requires iU.  SI 

when  to  be  made,  and  when  returnable Ui.  31 

Towhomissued iU.  ti 

Whenvoid IU.  a 

Order  vacating  arrest,  form  of Ui.  SB 

The  same  on  conditions Ui.  9 

Conditional  discharge UL  S9 

Where  made Hi.  38 

See  Obdebs,  Fosjia  of. 

Partners iii.       «.« 

Privilege  from  arrest Ui.  18 

Betnrn of  order, forms  of lli.       8*,S7 

Arrest  and  escape  by  rescue UL  34 

Arrest  of  defendant IU.  34 

Defendant  not  found IU.  31 

Deposit  made  in  lieu  of  bail Ui.  38 

One  arrasted  and  other  not  found ill.  34 

Torts  arrest  not  allowed  for IU.  M 

Undertaking  on  appUcation  for  order  of  arrest IU.  30 

Affldm'it  of  qua! ilication  of  sureties Ui.  30 

Indorsement  of  Judge's  approval,  form  of. iU.  tt 

Undertaking  of  defendant IU.  • 

Essential  averments  in  action  on 1.    538,633 

Whomayjoinln Ui.  31 

bee  Undebtakkbs,  Fobms  of. 

Yacatixo  Obdkb,  Form  of  notice  of  motion UL  V 

And  reducing  ball Ui.  3S 

In  conversion ilL  ST 

Insufficient  grounds  for iU.  ST 

Benewal  of  motion  for IU.  38 

Rule  to  show  cause UU  3S 

What  must  be  shown UL  ST 

When  order  will  be  vacated UL  88 

What  must  be  shown UL       88^8T 
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Arrest  and  Bail.  vol.  paob 

Who  anbject  to  arreei ill.     26 

Agent,  when  arrestable ■  111.     95 

In  actions  of  forcible  entry  and  detainer 11.    819 

Officer  in  quo  warranto li.    816 

See  Bail. 

As  Agent,  An  Implication  or  presumption 1.    121 

Assault  and  Battery,  Abatement  of  action  for 1.    660 

Assault  defined 1.    666 

Instances  of 1.    666 

Answers  In  actions  for 11.  638-643 

See  Akswebs,  Fobmb  of;  Denials,  Fobmb  of;  Plkas,  Forms  of. 

Complaints  in  action  for,  see  Complaints,  Fobms  of 1.  650-600 

Allegations  in,  assault  by  married  woman 1.    666 

By  conductor  of  car 1.    668 

By  corporation 1.    668 

AToldance  of  injury  need  not  be  alleged 1.    606 

Circumstances  must  be  shown 1.    660 

COBPOBATiONS  liable  for 1.  668,669 

Damages  in 1.    666 

Exemplary 1.    669 

Special 1.    667 

Jurisdiction  of  state  courts  In 1.      26 

Justification  of,  in  answer U.    639,641,642 

See  PuEAS,  Fobmb  of. 

HaUceln 1.    666 

Willful  and  malicious 1.    667 

Ifaster  and  servant,  liability  of 1.    669 

Principal,  who  is 1.    667 

Master  of  Tessel  liability  for 1.    666 

Mutaal  neglifience 1.    660;  11.    639 

On  forcible  ejection  from  car 1.    669 

Provocation,  not  >nfficlent  to  justify 1.    667 

Bemovlng  trespassers 1.    669 

When  action  lies 1.    667 

Assault  and  False  Imprisonment,  Complaints  in  actions  for,  forms  of.,     i.  661-668 

Circumstances  must  be  alleged i.    601 

Assault  and  slander 1 .    666 

Assessment,  Action  for  stock  assessment 1.    216 

A  special  proceeding 1.     18 

Averment  of,  in  oomplalnt 1.    218 

See  Taxes  and  Taxation. 

Assessment  and  Apportionment,  A  condition  precedent  in  action  for 1.    449 

Assessor,  As  party  defendant 1.     93 

Duties  of U.    844 

When  liable 1.     93 

Assent,  A  conclusion  of  law 1.    117 

A  question  of  fact ill.    281 

Of  charterer  not  to  vary  contract 1.    467 

Assets,  Allegation  of ,  in  suit  sgainst  heirs i.    208 

That  defendant  had  assets 11.    606 

Where  value  of  is  not  snfllcient  to  pay  debts 11.    214 

Distribution  of,  in  dissolution  of  partnenhlp 11.    219 

Equitoble,  in  creditor's  suitB 11.    214 

Form  of  denial  of  possession  of 11.    604 

Personal,  insufficient  must  be  shown 11.    216 

Assignee,  Character  and  capacity,  when  averred 1.    166 

Complaint  by,  in  action  for  conversion 11.     80 

Demand,  allegation  of 11.     81 

Form  of  answer  by,  for  use  and  occupation 11.    608 

Forms  of  complaints  by,  see  Complaints,  Forms  of. 

Interest  of ,  in  policy  mast  be  set  out i.    823 

Hay  be  brought  in  as  party ill .    191 

May  sue  ss  party  beneficially  interested 1.    77,79,206 

In  action  on  an  account ..,..     1.  87,  281 

Breach  of  covenant 1.      82 

Choses  in  action 1.      84 

Debts 1.  86,206 

Goods  sold ' 1.    206 

Insurance .* 1.  74,321 

May  sue  on  note  and  mortgage 11.    184 

Written  Instruments 1.    204,629,687 

Of  cargo,  allegation  against 1.    467 

Bights  of 1.    206 

Takes  subject  to  equities 1.     80 

Title  of ,  to  property  of  debtor 1.    208 

Assignment,  Allegation  of,  form 1.    886 

Sufficient  allegation  of 1.    282,386.386,449,461 

As  especial  plea  in  answer 11.    466 

Averment  of 1.    203 

For  creditors 1.     86 

By  corporations i.    204 

EsRK,  Vol.  m— 89 
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Atsls&inent.  tol-  pa«b 

By  married  women,  glTet  right  of  Mstion ti.     81 

By  parol 1.     tl 

Oonalderation  of i.    204,825    U.     SI 

Denial  of ,  in  creditor's  action 11.    ^M 

Effect  of 1.  8a,MJ 

In  proceedings  on  attachment lil*     « 

In  bankruptcy L    )i8 

For  benefit  of  creditors,  as  a  plea  in  answer  ! 11.    OS 

Oivee  right  of  action  for  conyersion it.  U*^ 

"Who  may  assign 1.    X16,  U. 

How  alleged I. 

Notice  of » when  giyen i. 

Plea  cf ,  In  answer,  see  Pleas,  Fosms  of. 

Subject  to  equities 1. 

Time  of 1. 

What  oonstitntes I. 

What  may  be  assigned 1.     08 

Accounts 1.    384 

Bonds.etc L    904 

Oauses  of  action i.     61  11.   SSI 

For  breach  of  contract i.     81 

For  personal  torts,  not  assignable 1.   8B8 

On  sale  and  delivery L    61S 

COnoses  in  action 1.     84  iL   14T 

Claims I.     88 

Contingent  into^Bst 1.     88 

Contracts 1.     81 

Bights 1.     88 

Chattels 1.     88 

Cori>oration  stock 1.   804 

Debts 1.  88.808 

Judgments 1.    89.906  U.    484 

Leases 1.  81.884 

Mortgages 1.    808 

Policy  of  Insurance 1.    9001,838,381 

Promissory  notes 1.   418 

Property  L     88 

Securities 1.     91 

Who  may  assign 1.  9DT 

Assignor  and  Assignee,  as  parties L.  77,78 

Form  of  complaint  in  conversion 11.     M 

Aasittance,  Writ  of ,  form lii.   488 

Against  whom  Issued lli.   8(4 

Object  of ui,  aw 

Proceedings  requisite Hi.  161 

SeUing  aside  writ liL  «A 

Who  entitled  to Hi,  Ml 

Associations,  Dissolution  of  Joint  stock U.  3M 

Illegality  of ,  mixed  question  of  law  and  fact lii.  8M 

in  creditor's  suits 11.  19B 

Assnmpalt,  Counts  on,  not  Joined  with  counts  in  tort 1.  118 

Distinction  between,  express  and  implied 1.  181 

Form  of,  action  in 1.  181 

At  his  Request,  Not  essential  to  aver  in  action  for  goods  sold 1.  808 

Attachment,  A  provisional  remedy 1.     91  UL  48 

Character  and  nature  of liL  45 

Affidavit  for,  before  whom  sworn 111.  84 

Against  resident liL  B 

Non-resident tiL  SB 

Form  of,  see  Affidavits,  Fobms  or. 

Bequlsites  of 111.  64 

Statements  essential 111.  84 

JBona/dc  existing  debt UL  81 

Contract  set  out UL  84 

How  made 111.  84 

Bond  of  indemnity  given  to  sheriff,  form  of Ul.  80 

LiabUity  of  sureties UL  80 

Contracts,  express  and  ImpUed  defined UL  47 

Bondsare Ul.  84 

How  stated  In  affidavit lU.  ti 

Discharge  of UL  84.7$ 

In  actions  against  steamers,  boats  and  vessels UL  8S 

Motion  for,  when  to  be  made UL  89 

May  be  opposed  by  affidavits tU.  81 

Notice  of  motion,  sufficiency  of lU.  0 

Bee  Motions  and  Noticxs,  Fobxs  ov. 

When  to  be  discharged itL  71 

Effect  of  assignment  in  proceedings  on ilL  48 

Of  Uen  of  contractor  on  Ui.  88 

Oamlshment  In  proceedings  on,  see  QASNismcKirT. 

Judgment,  how  saUsfied UL  71 

Distribution  of  proceeds UL  1X78 

See  Ezxounov. 
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Attachment.  toz..  pagi 

Levy,  how  made,  see  ExEOtmoN  Lett. 

Lien  of  attachment  creditors,  priority  of 111.  61 

Conflict  of  lawB 111.  62 

Diligence  goyems  the  equities ill.  62 

Howenforced iii.  71 

Of  firm  creditors  iU.  02 

Of  fraudulent  attachment iii.  68 

Of  separate  creditor ill.  63 

Betom,  amendments  of iii.  64 

Conclusive  against  plaintiir ill.  64 

Form  of.    Against  personal  proi>ert7 ill.  63 

On  second  at;achment iU.  64 

Whentobemade ill.  64 

See  BxTUBN. 

Bale  of  property  under iU.  73 

Of  perishable  property ill.  64 

Securities ilL  02 

Serrioeof iU.       WMl 

Duty  of  sheriff  as  to  diligence ilL  00 

Instructions  to  be  in  writing iii.  69 

On  corporation ill.  69 

Begularlly  of,  presumed ill.  60 

Bulee  which  govern ill.  69 

Forms  of ,  complaints  on  undertakings i.    683-635 

Tenants  in  common iii.  48 

Undertaking  on,  form  of ill.  65 

Action  on ill.  66 

Bequlred iii.  56 

To  whom  payable ill.  50 

Whenvoid iii.  56 

Onrelease iii.       60,68 

Liability ill.  09 

Bights  of  sureties ill.  70 

Suiton ill.  70 

Vendor's  lien ,  effect  of ill.  52 

Yacating  writ,  form  of  order ill.  70 

Order  appealable iii.  890 

What  may  or  may  not  be  attached Hi.       48, 63 

Contingent  demands  not  attachable ill.  49 

Debts,  foreign  debt Hi.  49 

Equitable  and  legal  demands ill.  49 

Exempt  property,  see  Execution,  Exemption  rEOic. 

Corporations,  domestic  and  foreign iii.  47 

Damages  in  action  for  colllaion iii.  49 

Property,  when  exempt iii.  52 

QoodB  in  transitu ill.  60 

Moneyinbank iii.  50 

In  custody  of  the  law Hi.  50 

In  hands  of  administrator iii.  47 

Ofbailee iU.  60 

Mortgage  lien  or  pledge  HI.  51 

Partnership  property ill,  5: 

Pledged  proper^ Hi.  51 

Promissory  note iii.  52 

Shares  of  Stock IH.  52 

See  Exemption. 

Writ,formof Hi,  CT 

Effect  of iii.  58 

Factsstetedin IH.  58 

Indorsement  on,  form  of IU.  67 

Irregular  process lli.  63 

IsBuanceof iii.  58 

Duties  of  clerk •  Hi.  58 

When  It  may  issue Hi.  40 

When  void iii.  40 

To  whom  addressed IH.  68 

Attachment  Creditor,  In  creditor's  suits 11.  201 

Attestation,  Of  deposition,  sufficiency  of Ul.  662 

Attorney,  Admission  to  practice,  as  a  special  proceeding i.  18 

Punishment  for  practicing  without  a  license 1.  842 

Complaints  by  and  against,  see  Complaints,  Forms  oy. 

Enjoined  in  certain  cases IU.  126 

Fees  of,  how  regulated Hi.  831 

Liabilities  of ,  for  negligence U.  44 

Existence  of  facts  must  be  shown  in  complaint 11.  45 

May  appear  for  parties ii.  647 

May  submit  cause  to  arbitration i.  298 

Stipulations  for  reference,  in  ejectment U.  108 

May  verify  pleadings,  when i.  161 

Form  of  venflcatlon,  demand  on  written  instrument i.  162 

Where  party  is  absent i.  162 

Absent  party  a  corporation i,  168 
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Attorney.  vol.  paob 

Most  include  hlB  entire  demand  in  one  action 1.    iTT 

When  Joined  with  client  98  defendant L      98 

Attorney  and  Client,  Conunnnlcatlon  between,  -when  priylleged iii.    362 

Auctioneer,  Ck>mplaintfl  against,  for  negligence,  see  Complaznts,  Fobxs  op    li.  41-43 

Auditor,  Duties  of ii-    3a 

Author,  Complaint  by,  for  services 1.    390 

Averments,  Essential  averments  in  actions  on  bills  of  exchange i.    411 

Against  common  carriers li.     St 

For  conversion li.     fiS 

On  covenants 1.  479, 487 

Indlvorce ii.    229,  290.  2S8,  a« 

Inejectment iL     89 

In  forcible  entry  and  detainer tl.    318 

In  foreclosure  of  mortgages 11.    124. 192. 114 

In  fraud IL    260^  982.  264.  267,  278 

In  insurance,  against  directors i.    235 

In  injuries  by  negligence 1.  601,819 

On  Judgments I.    194,896,  SB 

Form  of  averment  of  execution L    518 

In  malicious  prosecution 1. 

For  money  lost  at  play L 

In  plea  of  accord  and  satisfaction li.   431 

Of  Justification  of  trespass IL    968 

In  remedial  actions  founded  on  statute L    197 

In  special  plea  in  disBolufcion  of  partnership 11.    607 

In  specific  performance 11.   613 

In  slander  of  title U.     S9 

On  a  stock  8ubsGrlptk>n 1.    317 

For  usurpation  of  office ii.    SIO 

Of  loss  by  GoUision  in  insyranoe 1.    SIS 

Special  averments  in  libel  and  slander 1.    664. 888 

Of  waiver  of  a  condition  in  Insurance 1.    SS 

Howconstmed 1.    114 

In  foreclosure  of  mortgages 11.    138 

In  actions  against  public  officer L    267 

On  undertakings  of  attachment ii.    890 

Insufficient  averment  of  acts  of  corporation 1.    235 

Of  appointment  of  executors i.  XM,2I3 

Of  false  imprisonment 1.    B63 

Offtraud 11.  286,630 

Of  Uability  in  creditors' suits U.    201 

Of  libel  and  Blander i.  66»-588 

Ofmarriage i.    247 

Of  plea  of  accord  and  satisfaction ii.    4Sl 

Of  statement  of  account i.   288 

Of  warranty  of  quality  of  chattels 1.  650,588 

Material,  what  are 1-    122 

Howtested i.    138 

In  action  on  bond  of  indemnity i.   488 

Must  be  direct 1.  139.181 

Must  be  positive  in  special  pleas li.   6J8 

Of  character  and  capacity L    165.204,437 

Official  capacity,  how  averred L  960,281 

Of  a  deed  made  to  a  corporation 1.    218 

Of  performance,  when  made i.  188-198 

Of  excuse  for  non-performance 1.    187 

In  sale  of  real  property L    Til 

Of  readiness  and  willingness,  when  sufficient 1.    188 

Order  of  averments,  in  actions  on  buildem'  contracts t.    488 

Bafflcient  averments  of  appointment  of  receiver L  278-276 

Ofassignment L    908 

Of  contract  with  wife L    S46 

Of  corporate  character 1.    8X8 

Offraud U.  964-267 

Of  indebtedness,  in  use  and  occupation i.   888 

Of  indorsement 1.    448 

Ofnegligence L    198 

Of  negligence  of  attorney U.     44 

Ofnuisance U.    188 

Of  personal  ix^nry  by  negligence L    804 

Ofprotest 1.    412 

Of  refusal  to  accept  bill  of  exchange 1.   418 

Ofsoletrader 1.    918 

Of  subscription  to  stock 1.    218 

Awards,  Answer  in  action  on U.  487 

Denial  of  award  in ii.    487 

Appeal,  stipulation L    388 

Appointment  of  umpire t.    387 

Complaint  on  bond  for  refusal  to  comply  with  award i.    818 

On  award  of  payment  at  a  future  day i.    841 

Form  of  assignment  of  breach  for  revoking  arbltratan'  ^wers. .....  L   6il 

See  Complaints,  Fobms  of. 
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Award*.  vol.  paqs 

CtonclnslTe,  wben ill,  616 

Judgment  on,  how  and  when  entered 1.    39i,  ill.  617 

By  confetBsion 111.  623 

Objections  to,  how  taken 111.  618 

Setting  aside,  proceedings  on ill.  619 

WhoninvaUd iii.  617 

See  Abbxtbation  and  Awabo,  Bevebenoe. 

B 

Backing  up  Water,  As  a  nuisance U.  167 

Complaint  in  action  for 11,  166 

Baggage,  Duty  of  carriers  with  regard  to 11.  •  84 

Complaint  against  common  carriers  for  loss  of 11.  38 

Complaint  against  innkeeper  for  loss  of U.  QHk 

See  Complaints,  Fobms  of. 

BeeponsibiUty  of  carrier  in  regard  to U.  84 

What  consUtutes 11.  84 

Is  a  question  of  fact ill,  281 

Bail,  Allowance  of ill.  41 

Amount  of  In  arrest  and  ball 111.  83 

Certlflcate  that  deposit  has  been  paid  in  lieu  of iii.  86 

That  bail  has  been  given 111.  85 

Discharge  on , Hi.  40 

KlTect  of ill.  36 

Exception  to  ball  and  form  of  notice  of ill.  ti 

Exoneration  of  bail  by  death  of  defendant ill.  44 

Form  of  allowance  of III.  41 

Form  of  notice  of  exception  to iii .  43 

Eflfectof  notic* ill.  43 

Service  of  notice ill,  43 

Form  of  notice  of  justification 111.  41 

Form  of  order  reducing  amount  of iii,  39 

How  given ill.  40 

Justification  of 111.  41 

Noticeof  justification Hi.  42 

Liability  of  sheriff  as  ball i.  271 

Qualification  of lU.  43 

Bight  of,  under  writ  of  habecu  corpus ill.  f67 

Discretion  in  cases  of  felony iii.  667 

Sunenderof  defendant  by iii.  42 

Affidavit  on  motion  to  enlarge  time,  form  of iii.  44 

Authority  to  arrest,  form  of iii.  48 

Certificate  of  surrender,  form  of ill.  43 

Enlargement  of  time,  form  of  notice  of  motion  for.  r ill.  44 

See  Abrest  and  Bail. 

Bailees,  Answers  In  actions  against 11.  666 

Defenses  in il,    666-666 

Denial  of  bailment  in  answer il.  666 

Estoppel 11.  666 

Title  in  third  party 11.  666 

In  actions  for  conversion ii.  669 

Complaint  in  actions  against 11.       17,26 

See  CoMPLAixTS,  Fobms  or. 

Duty  to  deliver  goodH  on  demand 11.  18 

Innkeeper  as,  action  for  loss  of  pocket-book ii.  23 

WhenlUble -. il.       22-28 

Liability  of 11.  665 

As  insurer 11.  28 

Lien  of,  does  not  preclude  action  for  cnnverslon 11.  80 

On  goods  for  reasonable  charges ii.  18 

Waiverof  lien 11.  26 

Hay  sue  for  conversion  of  pledge 11.  76 

Money  in  hands  of,  not  attachable  for  debt  of  bailee Iii.  60 

Who  are  bailees : 11.  17 

Common  carriers  as,  duties  of 11.  28 

Innkeeper  as 11.       22-28 

Pledgee  as  bailee il.  18 

See  Pledqe. 

Bailor,  Liabilities  of 11.  17 

Bank  Notes,  How  described  in  complaint 11.  80 

Bankruptcy,  By  composition  with  creditors  on  assignment,  as  a  special  plea. . .    11.  436 

Generally 11.  486 

By  receipt  of  securities ii.  437 

By  renewal  of  notes ii.  437 

Discharge,  plea  of ,  what  muet  be  averred 11.  436 

In  actions  on  an  account ii.  498 

In  action  on  a  promissory  note 11.  609 

How  pleaded , il.  436 

Excepted  class  of  debts 11.  486 

Exceptions  under  the  act 11.  486 

Formofplea il.    436,436 


614  Index. 

• 

Bankruptcy.  toe.,  riot 

Of  partnsr,  a  gioimd  for  dlBsolntlon it.   tXi 

Of  plaintifr.  a  plea  in  abatement ii.    4SS 

Presentation  of  papers fi.    4S6 

Proceedings  in L    SW 

Eeply  to  plea  In ItL    MT 

Voluntary  sflslgnment,  eflect  of fl.    49S 

Baaks,  Capital  of,  what  It  embraces IL   Stf 

Money  in,  cashier  not  liable  as  garnishee 111.     Bi 

National  banks,  how  regarded L    111 

Bar,  Former  Judgment,  when  a  bar 11.    444,  Hi.    8B 

In  replevin,  when  a  bsr  in  conversion IL    Stl 

Whennotabar il.    444 

.              Pless  In,  what  constitute U.   41T 

'                           What  plea  in  bar  must  answer ii.    M9 

Replication  to  pleas  in  bar 111.   HI 

Time,  when  a  bar  In  actions  for  specific  performance U.   901 

Want  of  Jurisdiction  as  a  bar tt.    4T4 

Battery  (See  Assault  AND  Battbbt) L    60 

Bay  or  River.  Asa  highway tt.    Iff 

Before  Maturity,  Need  not  be  alleged  in  pleadings i.   45B 

Belief,  Definition  of L    100,  M.   4« 

Grounds  of ,  in  verification  of -pleadings i.  161,163 

Means  of  knowledge— fraud ii.  SSl.sn 

No  person  excluded  ss  a  witness,  from  religious  belief iii.  264,  SS5 

Bee  Invobmation  and  Bexjxf. 

Bias  or  Prejudice,  As  a  ground  for  change  of  venue ill.  60,01 

Bill  of  Exceptions,  Filing  and  settlement,  notice  of iii.  431, 4n 

Must  be  signed  by  Judge UL  435,49 

What  it  should  contain ilL      ~ 

See  Appeals,  Exceptions. 

Bills  of  Bzchange,  Acceptance  of,  what  is i. 

Agreement  to  accept  sufl&cient 1.  408.41S 

Promise  to  accept  Is  suAelent i.  406,415 

Acceptor  who  is i.   401 

After  sight  means  after  presentment i.   401 

Answers  in  actions  on IL  £06^001 

Accommodation  indorser,  defenses  by ii.   fi07 

Denial  of  authority  to  draw ii.    80T 

Of  presentment,  time fL   601 

Place ii.   «ff 

Bet-off  in  action  on  certifled  check il.   WT 

Special  pleas  In  part  payment 11. 

Unreasonable  delar Ii. 

Want  of  consideration U. 

Complaints  in  actions  on,  see  Complaints,  Fobxs  of 1.  404-4N 

Acceptance  slleged  In i.   413 

By  corporation  how  alleged L   414 

Date  of  when  stated L    406 

Befusal  to  accept,  sufllcient  averment  of 1.   410 

That  defendant  accepted  Is  sufficient L   413 

What  necessary  in  statement  of 1.  408, 413 

Alteration L    400 

Consideration  Is  presumed 1.   40 

Allegations  setting  out  copy 1.  4U,414 

Delivery  may  be  averred  without  Indorsement i.   4)0 

Demand  and  notice,  omission  when  not  a  discharge L   406 

Dishonor L    400 

Notloeof i.   406 

Presentment,  notice  of  nececisary  to  charge  drawer 1.  414, 431 

Allegation  of  excuse  for  non-presentment,  bill  counter-' 

manded i.   411 

Drawee  not  found L   413 

At  maturity  must  be  shown i.   410 

Mot  necessary  to  allege  place  of 1.  414,416 

Failure  to  allege  not  a  ground  of  demuzrer . .........  ii,   fiOf 

Time  of ,  limited IL   000 

Protest,  when  notice  of  must  be  alleged i.   406 

Costs  of ,  how  set  forth i.  414 

Damages  on i.   406 

What  notice  Is  sufficient U   414 

Difference  of  exchange  may  be  rbcovered i.   400 

Essential  allegations  by  drawer  after  dishonor i.  411-4X1 

Equities  between  parties  after  dishonor i.  000,431 

Foreign,  definition  of 1.    400 

Protest  of ,  must  be  made  on  dishonor L   400 

Form  of ,  to  be  negotiable 1.  400 

Or  order,  or  bearers  make  it  so 1.  400,434 

Indorsement,  in  blank  may  be  filled 1.   Off 

Law  of  place  on i.    4M 

Joint  demurrer  will  not  lie  by  drawer  and  acceptor,  when IL    30 

Necessanr  averments  against  drawer  of  check I.   413 

Notice  of  presentment  and  protest,  how  given i.   414 
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Bills  of  Exchange.  tol.  paos 

Putias  to  action  on 1.  407,416 

Aocommodatlon,  acceptor  may  recover  ■ 1.    418 

Accommodation  Indorser,  defense  by ii.    AOT 

Payment  by.  only  a  conditional  satiBf action  of  original  demand 1.    409 

Form  of  plea ot.... U.    4M 

Please,  ef^t  of  word i.    408 

Demand  and  notice,  allegation  of  ezonse  by  waiver 1.  407, 413 

From  Insolvency  of  drawee  of  check 1.    430 

Should  give  the  time 1.    436 

From  want  of  fands i.    435 

"Whendue i.    434 

Certified  checks i.    436 

Raised 1.    436 

Bill  of  Particulars,  See  Items  or  Account ill.    154 

Board  of  Equalization,  Duties  of 11.    345 

Board  of  Supervisors,  See  Cobpobaxxon,  Svpebvisobb. 

Form  of  complaint  for  violation  of  ordinance  of i.    848 

Boat,  Oomplaint  for  injury  to  boat U.     63 

Boiler,  Condition  of,  in  case  of  personal  injury  by  negligence i.    606 

Bona  ride  Purchaser,  As  a  plea  in  creditor's  action 11.    606 

Essential  avermeiitH  in ii.    606 

Notice  must  be  positively  denied 11.    606 

Bondholder,  Lien  of ii.    135 

Bonds,  See  tlNDXBTAXiMOs. 

Actions  on  penal  bonds 1.  63<MM7 

Action  lies  for  conversion  of 11.      84 

Are  contracts  for  direct  payment  of  money 111.     54 

Assignmentof i.    304 

Complaints,  forms  of.  on  bonds i.  398-404 

Allegation  and  averment  of  consideration i .    398 

Breach,  how  alleged i.    403 

MuUlatedbond 1.    403 

On  Joint  and  several  bonds i.    404 

Survivini;  obligee  on  Joint  bond i.    404 

When  action  will  not  lie i.    587 

See   ('OMPXJLIKT8,  FOBMS  OF. 

Demurrer  lies  for  want  of  signature  of  principal 11.    891 

For  omission  to  aver  delivery 11.    885 

Form  of,  given  in  claim  and  delivery ill.     85 

I'l  injunction ill.    101 

For  title  in  effect  a  mortgage ii.    133 

Of  county  Issuance  of,  pendente  hte 11.    663 

Official  bonds,  breach,  how  asHigned 1.  548-^7 

Of  state,  are  personal  proi)erty 11.    366 

Suit  against  a  corporation  on  its  bonds i.    330 

Bond  of  Indemnity,  Oiven  by  partner 1.    493 

Actionon 1.  498-601 

Material  averments i.    496 

liability  of  sureties 1.    495 

Discharge  from i.    495 

In  partnership  transactions 11.    639 

Bights  of  sureties 1.    499 

Given  to  sherlfTon  sttachment,  form  of ill.      67 

For  release  of  attachment Hi.     68 

Right  of  sureties  on ill.      70 

See  iNDEMKrrT,  Sxibktibs,  UmDEBTAKXiros. 
Books,  See  Inspection  of  Documents. 

Borrower.  Complaints  in  actions  against i.  860-367 

Bound,  Tnat  a  party  is  bound,  is  a  conclusion  of  law 1.    117 

Branda,  See  Mabxs  and  Bbands,  and  Tbadb  Mabkb. 

Boundary,  Action  to  reform  conveyance,  fur  mistake  in 11.  373, 305 

Breach  of  Agreement,  In  conveyance  of  real  property,  see  Specific  Pbbfobm- 

ANCE. 

Complaints  in  actions  for,  see  Complaints,  Fobms  of. 

Replication  to  answer  In  action  on  covenants ill.    330 

Breach  of  Contract,  Actions  for i.    179 

See  Answebs,  Fobms  of. 

Breach  must  be  alleged 1.    190 

How  alleged  in  actions  by  employees 1.  488-490 

By  common  carriers 11.      36 

Complaints  in  actions  for i.    179 

Conditions  precedent,  how  alleged  on 1.  186-190 

Consideration  muHt  be  averred 1.    188 

Contract  must  be  shown 1.    179 

Damages  for L    179 

Damages  on  builders'  contract 1.  467-463 

Express  promise  must  be  alleged  and  proved i.    183 

For  sale  and  delivery  . . 1.  604-619 

Forms  of  Nnnwer  on 11.  636-537 

Special  damages  on,  must  be  averred 1.    191 

Breach  of  Covenant i.  468-487 

Forms  of  actions  for i.  468-487 
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Breach  of  CoTcnant.  vol.  tabe 

Form  of  aniwer  denying il.  BS 

How  aligned.  By  lessor  against  leasee i.  49 

Vor  warranty  of  title L  M 

In  actiona  against  incambrances 1.  4TS 

On  arbitration  bond L  5M 

On  official  bond i. 

On  warranty  of  qoall^ 1- 

Damageson L 

Pnrcbaae  after,  effect  of i.  ^ 

Sufficient  ayerments  of L  ilT 

"When  breach  and  eviction  must  be  alleged L  471 

Breach  of  Offldftl  Duty ,  Actions  for  may  be  maintained i-  M 

Allegatlona  in L  SSO-STS 

Allegation  of  neglect  of  sheriir  to  levy 1.  i61-16S 

To  return  process L  96S  SH 

To  pay  oyer  moneys i«  ttS-VT 

Answer  showing  breach  as  to  dellyery  of  chattels U.  SA 

Measureof  damages  in  actions  for..... L  M 

Bee  NBauoxHOS. 

Breach  of  Promiae  of  Marriage,  Answers,  in  actions  for li.  ftV>  BB 

Complaint  in  action  for 1.  Stt 

Damages  in  actions  for i.  Ml 

MaiTied  man,  when  liable i.  CM 

Misconduct  ae  a  defense  U.  C9i 

Request  to  marry,  when  to  be  alleged. 1*  90S,8M 

Time  of  breach,  how  alleged i.  M 

Bee  Pbomibe  of  Uabbiaok. 

Breach  of  Warranty,  Answer  in  actions  for,  recoupment ii.  U 

Form  of ,  in  sale  and  dellyery ii.  5S 

Complaints  in  actions  on  warranty  of  chattela i.  M8-9M 

Bee  OovEKAMTs — ^Wabbamt. 

Bridges,  Action  by  owners  of 1.  90 

When  a  public  nuisance 11.  IfiO 

Bee  NuiBAHCBa. 

Broke  and  Entered  PlalntiflTs  Close,  Are  surplus  sTerments  In  trespass U.  ff 

Broker,  Complaint  against,  forms  of 1.  961 

By  broker  for  money  advanced t*  W4 

Custom  of ,  to  be  set  forth t.  S6A 

By  broker  for  commissions t*  3M 

On  contract  made  by I.  5» 

Builder's  Contracts,  Abandonment  of,  its  effect i.  4SB 

Answer  in  action  on,  form  of ii.  iX 

Counter-claim  in ■ IL  B3S 

SpecialPleain ii.  5W 

Change  in  form  of  Btmcture  not  admissible i.  40 

Complaints  in  actions  on L  4S7-40 

Acceptance  of  work,  how  alleged  in 1.  451 

Ayerments  essential  in L  4SB 

Orderof t.  4» 

Separate  counts L  4M 

Contract  should  be  set  forth i.  416 

Terms  of  payment  essential  ayerments 1.  49 

Bee  CoKPUoifTB,  Fobxs  or. 

Coyenant  with  penalty L  49 

Extra  work  on  what  must  be  shown I.  459 

Perfonnanoe,  enlargement  of  time  by  parol i.  49 

How  ayerred  in  complaint L  49 

Literal  compliance,  not  essential 1.  49 

Must  be  complete 1.  49 

On  corporation  contracts i.  49 

On  destruction  by  Are i.  40 

Refusal  to  perform  a  breach  of  the  contract L  49 

Substituted  performance,  effect  of 1.  460.49 

Excusable  delay  in i.  4iS 

Damage  for  delay  in  performance i,  49 

Specifications  in,  are  a  part  of  contract   t.  49 

Terms  of 1.  49 

Tariationin I.  461 

Change  of  form  of  structure 1.  49 

Public  worka,  contracts  for i.  49 

Omission  to  fix  time  and  manner i.  49 

Buildings  and  Improvements,  Action  by  contractor  for iL  Vff 

Complaint  for  undermining,  form  of iL  9 

On  street  or  highway,  when  a  nuisance IL  1ST 

Bemoyal  of ,  when  not  restrained li.  19 

Statement  in  motion  for UL  19 

C 

Cancellation,  Of  deed  when  equity  will  enforce 11.  19 

Of  patent,  injunction  granted  in  actions  for. 11.  W 
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Caption  and  Commencement,  Ofaffldaylts 1.    193 

Papers  used  in  court  proceedings i.  16'i-196 

Petitions I.    162 

Pleadings  in  general 1.  144-156 

Car,  Action  against  a  corporation  for  forcible  ejection  from  a  car 1.    528 

Ck>mpnlsion  in  snch  cases,  a  question  of  fact 111.    281 

Retpondeal  tuptrioTt  B«e  Master  Akd  Skbtamt. 

Bight  of  car  conductor  to  expel  passengers i.  558,628 

Carelessness,  What  facts  constitute,  a  question  of  law ill.    229 

Bee  Neouoeiicx. 

Cases,  Appeal  lies  ftrom  Judgment  on,  agreed  case ill.    892 

Btatement  of.  on  appeal ill.    421 

Cattle,  Action  for  chasmg  plaintiff's  cattle ii.      52 

For  killing  cattle— against  railroad  company U.     48 

Cause  of  Action,  Defined i.     47 

May  be  assigned 1.  81,84 

For  malicious  prosecution,  not  assignable 1.    589 

In  action  to  quiet  title 11.    182 

Must  be  separately  stated,  and  be  complete L  893-397 

For  seyeral  promissory  notes 1.    436 

Statement  of,  in  complaint i.    167 

Must  agree  with  summons i.    143 

What  sufficient  in  action  on  an  account i.    303 

Title  of,  in  pleadings i.  144. 148 

Which  may  be  united  in  the  complaint i.    171,393-397 

Which  cannot  be  united i.    172 

When  It  suryiyes  on  death  of  party U.    438 

Cause  of  Demurrer,  See  Dbmvsbeb. 

Caveat  emptor,  Maxim  of,  on  purchase  and  sale  of  chattels i.    560 

Certainty,  As  to  time,  place,  person,  and  subject-matter  required  in  pleadings. .  1.    133 

Remedy  for  want  of i.    185 

Certificate,  of  clerk  to  affldayit,  form  of 1.    155 

To  copy  of  complaint 1.    149 

That  deposit  is  paid  in  court,  form  of ill.     36 

To  Judgment  roll,  form  of Ui.    308 

Of  deposit,  on  same  footmg  as  a  promissory  note i.    429 

Action  to  recoyor  money  paid  on i.    454 

Essential  allegations  on 1.    429 

Of  notary  or  commissioner  to  deposition  taken,  form  of lii.    552 

Oertiflcate  of  mailing,  form  of ill.    558 

gf  sale  of  property  by  sheriff,  under  execution iii.    493 

f  surrender  of  defendant  in  arre.- 1  and  bail iii.     43 

That  bail  has  been  giyen  instead  of  deposit ill.      36 

Certiorari,  A  special  proceeding  under  the  act i.     18 

How  defined  and  how  used lii.    556 

Nature  and  purpose  of  the  remedy iii.    567 

Affidaylt  on,  what  it  must  state ill.    562 

Jurisdiction  in,  how  exercised 111.    556 

Of  the  district  courts 1.      35;  111.    556 

Of  the  probate  courts • 1.     40 

Of  the  supreme  court i.      28,  80;  lii.    566 

When  entertained iii.  556,557 

Kotlce  of  application  for.  not  required iii.    663 

Petition  for  writ,  what  it  must  state 111.    568 

Oranting  in  discretion  of  court ill.    563 

Proceeding  on ill.    664 

Principles  of  determination iii.    564 

What  questions  may  be  raised iii.    566 

What  subjects  it  reviews iii.    560 

What  must  be  shown  in  application  for ill.  562,568 

When  the  remedy  lies Ill,    567,660,  565 

In  particular  cases iii.    563 

When  it  will  not  lie iii.    669 

Who  may  apply  for ill,    662 

Writ,  issuance  of ill.    563 

Return  of ,  how  made iii.    664 

When  premature lii.    559 

Cestui  Que  Trust,  As  a  party  plaintiff 1.     61 

Challenge,  For  cause,  how  and  when  taken lii.    259 

Grounds  of,  to  Juror iii.  269,260 

Howtried iii.    261 

Peremptory,  how  many  allowed,  and  when  taken ill.    258 

Bee  JuBOB,  Jxtbt. 

Chance  Verdict,  Definition  of lii.    275 

Will  be  set  aside  and  new  trial  granted iii.    351 

Change  of  Possession.    A  mixed  question  of  law  and  fact ill.    236 

Change  in  Summons,  Inadmissible ii.    628 

Change  of  Place  of  Trial 1.      43;    ii.  657-670 

Affidavit  must  state  facts,  etc ii.  662,664 

Of  merits  on  motion  for 11.  658,661 

Bywhommade ii.  658,664 

On  information  and  belief,  insufficient ii.    666 

What  it  should  state 11.    661 
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Change  of  Place  of  Trial.  TOfL.  PAa 

Forms  of  affldayita,  see  A VrmAtm,  FoBXS  or» iL    fi61-40V 

Demand  for.  under  the  New  Tork  practice li.    tti 

Statements  in  demand.    See  Obdebs,  Fobxs  of, ii.   W 

Order  denying  change U.   <■ 

When  appeal  lies  from tL   H9 

When  motion  should  be  denied ii.  M9 

Granting  motion  In  discretion  of  court U.   <S3 

OoortactsJadiciaUjin iL  10 

Order  granting  motion • li.   €■ 

Serriceof ti.   «W 

Prooeedmgs  and  practice iL   M 

Orounds  of  motion  for  bias  or  prejudice iL   6«1 

Oonsanguinity 11.   <M 

Convenience  of  witneeses IL   <SI 

Counsel  on  the  case ii.    iK 

Partisan  feeling  and  public  excitement 11.   M 

Strong  prejudice  and  party  spirit iL   90 

Motlim  for,  in -what  cases  may  be  made 11.   6S7 

All  defendants  must  Join  in  application  for 11.  C^O 

In  cases  of  mining  claims,  a  matter  of  right U.   MO 

Residence  of  parties  defined IL   iSl 

Whentobemade IL   K3 

Forms  of  notice  of  motion,  see  Moticbb,  Fobxs  or, U.    68MII 

Orders  thereon 11.    688-C70 

Be-change,  after  venue  changed 111.     TS 

Kesisting  motion  for.  al&daTit  therpia IL   C6 

Appearance  gives  Jurisdiction  in U.  M7 

FactH  tn  be  presented iL    ff? 

When  affidavits  may  be  filed It   t6i 

Bee  Rbmovalt  of  Causes  to  Umitbd  States  Coubts. 

Change  of  Indebtedness,  Effect  of  giving  note  lu  payment L    446 

Character  and  Capacity,  Must  be  averred  In  pleadings i.   MS 

Of  agent L   l«l 

Assignee L   M 

Company  or  copartnership L    114 

Corporation  L    144 

Publicofficera 1.   1« 

In  action  fur  libel  and  slander L   Hi 

Charge  of  Court,  See  Imstbuotions HI.   XT 

Charterer.    Complaints  in  actions  by  and  against i.    406.  Id 

Charter-party.    Complaints  In  actions  on L    46»-4C7 

Bee  Com PiiATHTS,  Fobmb  or. 

Contract,  definition  and  interpretation  of L   4CV4M 

Demurrage,  form  of  allegation  for L   444 

Liability  of  charterer  for 1.    464-46S 

Denial  in  answer 11.    994 

Duty  and  power  of  master 1.    46i.«K 

Mode  of  stowage  of  cargo ^ L   44$ 

Lay  days,  when  they  commence  to  run L   465 

Lien  for  freight L    4M 

Measure  of  damage  for  refusal  to  furnish  cargo L   441 

Fordemurrage L    444 

Owners  for  voyage,  who  are ^..     1.   46S 

Refusal  to  overload,  effect  of L    4^4 

Repairs  of  vessel L    444 

Rescission  of  contract,  effect  of L    461 

Effect  of  aHsent  of  charterer  to 1.    447 

Running  days,  computation  of , L   446 

Bale  of  cargo ^ 1.    448 

Chattel  Mortgage.    Complaint  in  action  to  foreclose IL    146 

See  FoBRCLosuBE  or  Chattel.  Mobtoaob,  Pl.edob. 

Chattels,  Joint  owners  of  should  Join  in  action  for  injury  to L     71 

May  be  assigned  though  not  in  possession L     90 

Checlcs.    Are  on  the  same  footing  as  bills  of  exchaniie L    413 

Complaints  In  action  upon.    See  GoMPi«Aiirrs,  Fobms  or 1.    43t-436 

What  cannot  be  set  off  in  action  on U.   64ff 

Effect  of  certifying  a  bank  check L    4M 

Children.    Who  incapable  of  being  witnesses 111.   964 

See  iNrAHT. 

Choses  in  Action.    May  be  assigned L     94 

Law  of  place  in  action  for  taxes    U.    945 

Circumstances,  Must  be  stated  in  affidavit  for  an  arrest ilL     ti 

For  false  imprisonment L    461 

Citation,  In  appeal  in  supreme  coutt  of  United  States iiL    9e7-aM 

To  garnishee  to  appear  and  answer Ul.     ti 

Citixenahip,  Alienage  a  ground  for  removal  of  cauae IL    871, 671.  CSi 

Of  different stetes  a  ground  for  removal  of  cause U.    67S,in 

Clerk,  Duties  of ,  in  trial  of  cause IiL   397 

In  en tf  ring  J  uHgments  and  decreet UL   306 

Entry  of  default,  form  of IIL    Sli.^ 

Of  Jndfnnentin  verdict UL 

In  entry  of  costs UL 

See  Duty. 
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VOL.  PAOa 

Claimand  Delivery Ui.  79 

Action  for.  defined U.    85,  Ui.  79 

Allegations  efieential  in 11.    86,  lii.  88 

ATerments  of  right  of  poBBeeeion Hi-  83 

As  pledgee,  and  as  leeeee ill.       83,84 

Character  of  action lii.  79 

Diamias  1  of ,  before  trial lii.  80 

Whenitliea 11.  88 

Whennot U.  89 

For  goods  deposited  with  bailee 11.  86 

For  property  severed  from  the  freehold 11.  85 

Fixtures,  when  personal  property 11.  87 

Answers  in  action  for U.    671,574 

Denials  in,  general 11-  673 

Offsets 11.  673 

Of  title 11.  573 

Whensnfflcient 11.  674 

When  insufficient U.    67^-574 

Prayer  in  answer 11.  574 

Special  pleus  in  another  action  pending U.  572 

Delivery  to  third  person 11.  572 

Frandalent  transfer U.  572 

Justification 11.  573 

Hon-ctpU 11.  578 

Property  in  defendant 11.  674 

Subsequent  proceedings U.  673 

Bill  in  equity  may  be  framed  when 11.  80 

Bond  of  mdemnity  to  sheriir lii.  91 

CqK^cletJnct  when  action  lies  in U.  86 

Wrongful  detention  must  exist 11.      89,1)1.  79 

Wrongful  taking 11.  89 

Claim,  whan  to  be  made    11.  86 

Claim  by  third  ptrson,  proceedings  therein 111.  90 

Complaints  in  actions  for,  form  of U.  84 

Demand  for  property  essential 11.      87,672 

Dutyof  sheriff  on  claim  and  delivery Ui.  86 

Measure  of  damages  in 11.     86,  UI.  80 

What  relief  court  may  adjudge 11.  88 

Notice  to  sheriff  to  return  property  taken lU.  87 

Of  justification  of  sureties Ui.       88.89 

Of  motion  to  set  aside  proceedings 111.  89 

To  sheriff;  of  claim  by  third  party Ui.  90 

To  plalntiib  to  indemnity  sheriff ill.  91 

Oold  coin,  judgment  on lii*  312 

Third  persons,  liability U.  87 

What  cannot  be  replevied,  property  in  custody  of  the  law U.  86 

Property  taken  for  a  tax 11*  87 

Affidavits  on  appUcatton Ui.  81 

AUegation  of  exemption  from  execution Ui.  83 

Alleged  cause  of  detention  -  ];>ossession  obtained  by  fhiud . . .  UI.  83 

Averment  of  right  of  possession iti.  83 

Aslessee ill.  84 

As  pledgee ill.  83 

Eequisitesof Ui.  82 

Bequlsltion  indorsed  on lU.  84 

Addressed  to  sheriff Ui.  84 

Undertaking  on,  and  sufficiency  of lU.  86 

Exception  to  sureties  thereon iU.  86 

For  return  of  property 111.  87 

Justification  of  sureties iU.  87 

Service  and  return  of,  by  sheriff Ui.  86 

See  Undkktakinos,  Fobms  ov. 

Verdict  of  jury,  what  may  be  found ill.  276 

Claims,  Claim  and  possession  defined U.    846,616 

Claimant  and  claim  synonymous  with  creditor  and  demand 1.  240 

ICay  be  assigned  1.  86 

When  they  cannot i.  86 

Presentment  of,  to  administrator 1.  240 

To  board  of  supervisors 11.  876 

Allowance  and  rejection  of 1.    240-241 

Effect  of  presentment 1.  241 

Of  non-presentment i.  241 

How  and  when  presented 1.  240 

Clerical  Errors,  May  be  corrected  nunc  pro  (tmc ill.  807 

Cloudon  Title,  What  constitutes U.  182 

See  QuzBTiNO  Titlb. 

College  Corporation,  how  dissolved U.  218 

Collision,  Actions  for  injuries  by 1.    599-608 

Attachment  will  not  Isaue  for  damages  for 111.  49 

When  owners  of  vessel  not  liable 11.  63 

Color  of  title  defined U.  90 

See  EjKOTMEirr. 
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VOL.  FMI 

Commencement,  Actions  hov  commenced ii.  C7 

.              And  concluBionfl  of  defense U.   411 

S             Of  suit  ae  notice il.  6a 

Commerce,  Protection  of.  by  injonction lU.   1^3 

Commissions,  Action  bj  broker  for 1.  tt» 

To  ezsmine  witnesses.    See  Dspositionb. 

Common  Carriers,  Acceptance  of  goods  by,  essential tl.    a 

Bsggage,  what  constitutes U.     B 

Oanlers,  passenger  how  bound  by  coutract i.   Si 

To  transport  and  deliver  goods U.     V 

To  proride  rosdworthy  vehicles il.    93 

Answers  In  actions  against tL  656-5SS 

Oomplslnts  by.  for  freight,  form  of 1.   SK 

For  passage  money i.   W 

Complaints  in  actions  against  for  breach  of  duty ii.  S7*4H 

Allegations  In  case  of  damage  to  cargo ii.     V 

Essential  averments  in ti.     99 

Delivery  to  wrong  place  or  person IL     S< 

Distinction  between  forwarders  and U.    ST 

Express  companies  limiting  littblllty IL   HT 

Liability  of ,  tor  remote  injuries ii-     9 

How  terminated IL     9 

notice  to  peHtri<-t  liability ii.     » 

On  mixing  goods ti.     Si 

Whennotllable ii.    » 

ActofOod IL  ti,Sl 

On  letters  enclosed  in  envelopes Ii.    9 

Without  compensation IL     31 

LisbiUty.  how  affected  by  special  contract il.  37,  S57 

Power  to  qualify  responsibility ii.     9 

When  charged  on  contract ii.     9 

Must  comply  with  directions IL     S 

Negligence  and  delay IL   iSi 

Rule  of  damages  in  actions  against li.     ^ 

Special  contract  as  defense ii.   iST 

Steam  tugs  are  common  carriers ii.     M 

Common  Property,  When  equally  liable  with  separate  property L   SM 

Disposition  of  in  divorce  cases ii.   SI 

Authority  of  court  in  relation  to ii.   SI 

Presumptions  concerning,  in  divorce iL   231 

When  not  subject  to  partition iL   1T< 

See  DivoBCE,  Husband  akd  Wife. 

Communication,  When  privileged.    See  Pbivu^okd  Cokmuvicatxohs U.  ft53 

Company,  Membership  must  be  averred  in  complaint L   IB 

Compensation,  Whether  services  were  rendered  gratuitously  is  a  questum  of 

fact UL    m 

Competency,  Of  witness  on  taking  deposition ilL  atf 

To  appear  as  witness  on  trial lii.  9M,  30 

Complaints.    Allegations  on  information  and  belief,  how  distinguished L   V9 

Breach  must  be  clearly  apparent  in L    M 

Causes  of  action,  how  stated  in L    KT 

What  sufficient  statement L    W 

What  may  be  united  in L    IH 

Distinct  and  reparate  statements  required L   in 

What  cannot  be  united  in L    O 

Character  and  capacity,  must  be  alleged  in i.    165,  SB,  Sff.  M 

Sufficient  averment  of i.    16^ 

Consideration,  How  al  .eged i.   IS 

Executed  and  past  consideration L    185 

Contract  should  be  clearly  shown  in L  lTt.4Sd 

In  writing  under  statute  of  frauds L    M 

May  be  in  Aoc  verba L   18B 

\    Demand  for  relief  in 1.   299 

In  alternative,  when  improper L   %l 

Legal  and  equitable i.    90O,  lii.   345 

Facts  only  to  be  stated  in  the  complaint L   ICB 

All  material  facts  to  be  stated t.   M 

Formal  parts  of L   M 

Form  of  title  of  cause  in   I.  lU-UI 

Commencement L    Itf 

Of  complaint  by  partners L   ^ 

Oonclusion L   Ui 

Complaint  complete L    Ul 

Of  amended  complaint i.    lit 

Clerk's  certificate L   M 

For  several  causes  of  action  on  money  counts L   M 

In  actions  by  and  against  assignees  and  devises L  X*-aDS 

Corporations L  ilo-M 

Executors,  etc i.  334-9IS 

Husband  and  wife 1.  S43-3M 

Infants L 

Insane  x)ersons L 


• 
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Complaints.  vol.  page 

Partners i.  265-360 

Pnbllc  offlceiB 1.  5160-272 

Beceivera 1.  272-281 

In  actions  for  breach  of  contract 1.  179-192 

Debts  1.    177 

Injury  from  Negligence 1.    192 

Ingeneral 1.    166 

Judgments,  how  pleaded  in 1.    194 

Juriadlction  -when  not  alleged  in  actions  on  Judgments i.    836 

Need  not  be  dated,  but  t^hould  be  Indorsed i.    168 

Negligence,  how  alleged i.    192 

Pe^ormance  of  conditions,  precedent  or  tender,  how  stated,  .i.  185, 189 

Excuse  for  non-performance  of 1.    187 

Of  concurrent  acts,  how  ayerred  i.  188,293 

Promise  should  be  alleged f.    182 

Becords  and  papers,  how  made  part  of  complaint i.    180 

Special  damages  must  be  averred i.    191 

Splitting  demands  not  allowable. .. .  i.    176 

Supplemental,  leaye  to  file  when  granted lii.    199 

Proceedings  thereon,  time  when  essential ill.  199-203 

Varianoein 1.    UO,  Ui.    182 

When  disregarded i.    140 

AllegcUa  nnd  probata  JxiQBi  cortevpond 1.    141 

For  forcible  entry  and  detainer ii.    834 

For  taxes  and  taxation ii.    846 

Rsrvice  by  mail,  how  effected ii.  628,644 

Statutes,  how  pleaded  in i.    195 

Averments  essential 1.    197 

Foreign  statutes i.    198 

Statute  of  limitations i.    196,  iU.    218 

ComplaintSi  Forms  of.  On  acooimts,  by  an  assignee 1.    284 

By  carrier  against  consignor i.    289 

Against  consignee i.    289 

By  editor  for  services 1.    290 

Allegation  for  editing  book i.    290 

For  a  general  balance  of  account i.    287 

For  money  due  on  account i.    282 

For  service  and  materials  furnished 1.    291 

Allegation  for  tuition  bills i.    291 

On  an  account  stated 1.    286 

Upon  an  account  for  services    i.    288 

By  an  architect i.    288 

Byabroker i.    288 

Annulment  of  Marriage,  see  Divobce  aitd  AiTMni.Msirr  or  Mabbiaox. 

Assault  and  battery.    Against  corporation 1.    558 

Common  form i.    566 

For  assault  and  false  imprisonment 1.    560 

Fnllerform i.    560 

Shortform L    567 

With  special  damages i.    567 

Assignees.    For  the  benefit  of  creditors i.    208 

Of  a  claim i.    203 

Where  plaintiff  is  devisee 1.    207 

Where  plaintiff  is  trustee i.    206 

Awards.    On  an  award  of  arbitrators i.    292 

Award  of  umpire 1.    296 

Bailees.    Against  bailee,  common  form 11.     17 

Bailees  for  injury  to  pledge 11.     19 

For  loss  of  pledge ii.     20 

For  negligence  and  failure  to  return  goods ii.     20 

Against  hirer  of  chattels 11.     21 

For  injury  to  horse ii.     21 

For  driving  horse  on  different  Journey ii.     22 

Against  innkeeper,  for  loss  of  baggage ii.     22 

For  loss  of  pocket-book ii.      28 

Against  warehouseman,  for  neglect ii.      24 

For  refusal  to  deliver  goods 11.      26 

Bills  of  exchange.    Foreign  bills,  payee  against  acceptor i.    407 

Against  drawer 1.    404 

Inland  Bills.    Acceptor  without  funds  against  drawer i.    410 

Oopartnership  firm  against  copartnership  firm i.    411 

Assignee  of  a  bill  payable  out  of  a  particular  fund i.    416 

Drawer  against  acceptor i.    407 

On  bills  payable  to  drawer's  order  not  negotiated  ...  1.    409 

On  bill  returned  and  taken  up 1«    409 

First  indorsee  against  first  indorser 1.    419 

Against  drawer  and  Indorser i.    419 

Against  all  prior  parties i.    420 

Indorsee  against  acceptor i.    418 

Payee  against  acceptor i.    407,414 

Acceptance  varying  as  to  time 1.    415 

Pleading  the  legal  effect 1.    415 
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ComplaintSi  Forms  of.  tc/u  pib 

Pttrtnen  agsinst  partnen 1.  4U 

Where  drawer  is  also  aoc«ptor 1.   416 

Payee  against  drawer  for  non-acceptance i.  ill 

On  bill  payable  at  cerUin  date 1.    ill 

Payee  against  drawer  and  acceptor i.   il* 

On  bin  accepted  for  honor 1.   iH 

Subsequent  Indorsee  against  acceptor i.   ^SO 

Against  first  indorser L   iH 

Intermediate  indorser i>  iU 

Last  Indoner L   i21 

Priorpartles i.   iS 

By  bank  in  its  corporate  name L   4S1 

Breach  of  promise  of  marriage.    For  marriage  with  another i.   9^fi 

For  refusal  to  marry 1.   A3 

Builder's  contracts.    Against  a  builder  for  defective  workmanship..     L   iSl 

By  contr^tor  on  special  contract i.   iST 

For  not  completing  building i.   M 

Charter-parties 1.   4CS-4S7 

Owner  against  fighter i.   i<3 

Charterer  against  owner 1.  i^ 

Ship  owner  against  charterer i.   if? 

Checks.    Against  hank  drawee  having  certified i.  4M 

Indorsee  of  check  against  drawer L   iH 

Indorsee  or  bearer  against  drawer  and  indorser L  iiS 

Payee  against  drawer L   tS 

Claim  and  delivery.    Common  form  of  oomplalnt 11.     81 

Oommon  carriers.    Against  carrier,  for  breach  of  duty it.     fl 

For  failure  to  deliver 11.     9> 

Loss  of  baggage U.     a 

Lossofgoods II.       SlfSS 

Negligence  In  loading II.     S 

Not  keeping  dry il.     M 

On  special  contract II-     T 

Corporations.    Against  municipal  corporation L   S» 

Against  director  of  insuranre I.   ^ 

Against  directors,  unlawful  dividends L   SM 

Against  stockholder  of I.    S3B,1SS 

Against  trustees  of ,  for  an  accounting i.  283 

Byaeounty i.   SI 

Byaforeign I.   »• 

By  or  against  a  domestic L   9U 

Formed  under  act  in  relation  to  roads  and  highways     L   Sli 

By  corporation  on  stock  astiessmeuts i.   9M 

On  stock  subscription L   ST 

On  subscription  to  public  object I.  V9 

Canverslon.    Apd.nst  one  in  possession  innocently il.     tt 

By  administrator  after  conversion II.    91 

By  assignee  after  conversion il.     W 

By  seller  against  fraudulent  busrer U.     Tf 

Commonform ii.     «• 

For  conversion  of  a  bond ii.     N 

Conversion  of  a  note H.     8B 

For  goods  wrongfully  taken IL     79 

Wrongfully  taken  from  bailee IL     T9 

Covenants.    Against  incumbrances I.   iT4 

Deed  expressing  specific  incumbrance i.  4Tt 

For  breach  of  Quiet  enjoyment L  IM 

Of  warranty  or  title  to  real  property L  ^M 

Anotherform L  i'l 

By  assignee  of  grantee.... L   471 

By  devisee  of  covenantee i.  if 

By  heirs  of  covenantee L  471 

Of  warranty  as  to  quantity L   iTi 

On  continuing  covenant L  itt 

On  covenant  against  nuisances L   481 

On  covenant  of  seisin —     L   4TI 

On  grantee's  covenant  to  build L  4M 

For  not  completing  building 1.  4W 

On  lessee's  covenant  to  repair  premises L   481 

For  not  repairing  premises i.  481 

Creditor's  suits.    Against  debtor  for  demands  due  him IL  SIA 

Against  debtor  and  his  trustee IL  HI 

To  set  aside  transfer  of  assets U.  HI 

Against  heir  for  debt  of  ancestor II.  114 

Against  legatee  for  debt  of  decedent IL  Hi 

Against  next  of  kin  for  debt  of  ancestor IL  fU 

Commencement  of  complaint,  one  suing  for  all IL  tH 

Where  particular  class  is  concerned IL  IW 

To  set  aside  (raudulent  assignment 11.  IW 

Upon  a  Justice's  J  U4^ment II.  W 

Dissolution  of  copartnership,  assignment  by  partner IL  Itt 

Bankruptcy  of  partner IL 
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Gommon  form it.  217 

Death  of  partner,  action  by  administrator 11.  226 

Expiration  of  copartnersbip 11.  222 

Misappropriation  of  funds il.  224 

DlYorce  and  annulment  of  marriage 11.  227-249 

Annulment  of  marriage  for  fraud 11.  244 

Former  consort  living 11.  247 

Lunacy 11.  247 

Non-age 11.  246 

By  parent il.  246 

Physical  Incapacity 11.  248 

Statutory  grounds 11.  249 

DlTone,  for  adultery 11.  227 

Oonviction  for  crime 11.  236 

Desertion 11.  236 

Extreme  cruelty U.  237 

Habitual  drunkenness 11.  242 

'Willful  neglect,  haying  ablUty U.  241 

Idleness,  etc 11.  242 

IDeotment.  by  the  tenant 11.  116 

By  widow  for  dover 11.  118 

Form  alleging  title  in  fee li.  89 

Alleging  tiUe  by  descent. 11.  108 

By  posBCSslon 11.  109 

Prior  possession 11.  114 

Form  under  Oregon  code 11.  117 

Where  damages,  etc.,  are  claimed , 11.  107 

Employment,  for  brea.-h  of  contnust  to  employ 1.  488 

Where  emplorment  never  took  place 1.  489 

For  breach  of  contract  to  manufacture  goods 1.  491 

On  promise  to  manufacture 1.  492 

Refusing  to  accept  manufactured  goods 1.  492 

For  bresch  of  contract  to  serve 1.  489 

By  master  against  father  of  apprentlte 1.  490 

By  apprentice  against  master 1.  491 

Exeontors,  administrators  and  trustees 1.  234-239 

Against  an  administrator 1.  239 

By  an  administrator 1.  236 

Byanexecutor 1.  234 

Commencement  of  complaint 1.  239 

Express  promises,  for  purchase-money  of  lands  conveyed 1.  801 

In  consideration  of  precedent  debt 1.  297 

Upon  compromise  of  action 1.  296 

Promise  of  third  person  10  pay  money 1.  299 

Promise  to  pay  for  surrender  of  lease 1.  800 

False  Imprisonment,  common  form 1.  661 

Another  form 1.  662 

Forcible  entry  and  u  nlawful  detainer.    Forcible  entry 11.  316 

Forcible  entry  and  forcible  detainer 11.  828 

Forcible  detainer  by  threats,  etc 11.  329 

Entry  during  absence  of  occupant,  etc 11.  329 

Holding  over  after  rent  due 11.  382 

After  expiration  of  term 11.  888 

Foreclosure  of  mortgages  and  liens.    By  contractor,  mechanic's  lien  11.  137 

Hub-contractor U.  141 

Byalessee U.  186 

For  foreclosure  of  mortgage 11.  119 

Another  (^rm 11.  131 

Assigneeof  mortgagee  against  grantor  of  mortgagor..  11.  188 

For  redemption  of  real  property 11.  136 

To  foreclose  chattel  mortgage 11.  146 

Vendor  against  purchaser  to  enforce  lien 11.  14S 

Vendor  against  purchaser  and  grantee  to  enforce  lien li.  144 

Fraud  and  mistake 11.  219-276 

Fraud,  against  buyer  for  procuring  property  by  fraud 11.  269 

Against  directors  of  corporation  for  misrepresentations 11.  263 

Against  seller  of  chattels  for  fraud 11.  266 

For  rescission  of  contract  for  ftaud 11.  249 

To  set  aside  ftandulent  judgment li.  967 

Against  fraudulent  purchaser li.  260 

For  procuring  fraudulent  credit 11.  261 

For  fraudulent  delivery 11.  267 

Mistake  In  account,  to  correct 11.  274 

In  boundary  In  conveyance 11.  278 

In  contract 11.  271 

Ooodfl  sold  and  delivered.    Dormant  partner 1.  807 

By  assignee  for  price  of  stock  and  good>wlU 1.  307 

For  goods  sold  at  a  fixed  price 1.  806 

For  goods  delivered  to  third  party  at  fixed  price 1.  308 

For  goods  sold  but  not  delivered,  price  fixed 1.  309 

Onaccount 1.  303 

Price  being  agreed  upon 1.  806 
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The  same  at  a  resBonsble  price i.  30t 

Specified  price  and  credit i.  909 

The  same,  short  form I.  SM 

Guaranties.    Against  guarantor  of  mortgage  to  recover  deficiency  ...  I.  Sa 

On  a  guaranty  of  a  precedent  debt i.  SIC 

Against  principal  and  sureties  on  contract i.  30i 

Against  sureties  for  payment  of  rent i.  US 

Agreement  to  be  answerable  for  goods  sold i.  SU 

Husband  and  wife    L  U^-9ao 

Against  husband  for  necessaries  furnished i.  SO 

Against  husband  and  wife  for  goods  sold i.    a^Ml,3«l 

Against  a  married  woman  as  sole  trader i.  2if 

The  same  on  contract  generally L  2S0 

By  a  married  woman i.  Mf 

Indemnity.    Against  sureties I.  491 

By  retiring  partner  on  promise  of  Indemnity L  40 

On  agreement  of  indemnity,  to  plaintiff i.  SOB 

Bub-tenant  against  lessor 1.  50B 

Burety  against  principal t.  4M 

Infants.    Byan  infant L  £0 

InJ  unction.    Against  purchaser  restraining  sale  of  goods tL  VI 

For  restoration  of  property  threatened  with  destruction IL  Ti 

Waste  and  injury    iL  M 

Waste  and  damages ii.  ^ 

To  restrain  negotiation  of  bUl ti.  3A 

To  restrain  use  of  trade  mark li.  9SL 

Insane  persons.    Against  guardian  of L  354 

Byguardianof L  V3 

Insurance,    By  insured  on  agreement,  policy  not  delivered t  30 

On  accidental  Insurance— insurod  against  insurer • i.  ST 

On  marine  insurance — on  an  open  policy i.  W 

For  a  partial  loss  and  contribution i.  SO 

On  cargo  lost  by  fire— valued  policy t.  93B 

On  freight,  valued  policy L  S33 

On  fire  policy— by  the  insured    i.  US 

The  same,  where  plaintiff  purchased  after  insozmnoe  1.  SSI 

Another  form L  SSI 

On  life  iKJllcy— by  executor i.  SH 

By  a  wife,  partner,  or  creditor  of  insured i.  SB 

By  assignee  in  trust  for  wife  of  Insured i-  Stf 

Interpleader.    Oomplaint  for il.  K9 

Judgments.   General  form L  SU 

Judgment  by  leave  of  court 1.  Sfl 

The  same,  by  an  assignee L  SIT 

On  foreign  judgment  of  a  superior  court L  89B 

Of  Inferior  court 1.  3*9 

Liabilities  under  wtatute.    Penalties  under  the  statute,  genenl  form  L  3U 

Against  witness  for  disobeying  subpoena i.  SI7 

For  selling  liquor  without  license i.  !•* 

For  violation  of  ordinance  of  supervisors i.  ^^ 

libel  and  slander.    For  libel.    By  an  attorney  at  law i.  ^ 

Byaphysidan L  SH 

Bysigns i.  SIT 

For  accusing  plaintiff  of  perjuzy t.  fffS 

For  charge  of  crime,  words  not  libelous L  Sll 

For  charge  of  dishonesty L  Sti 

For  composing  a  libel i.  ff!3 

Words  libelous  per  •< 1.  KS 

For  words  not  directly  accusing  plaintiff  of  larceny i.  C^t 

Words  not  libelous  j)€r  M L  W 

For  slander.    Averments  of  special  inducements L  SK 

Several  causes  of  action 1.  M 

Words  actionable  j»a»  «e i.  S!t 

In  foreign  language L  Ml 

Words  not  actionable L  583 

Charging  criminal  offmse 1.  M5,SW 

Charging  perjury 1.  991 

Bespecting  plaintiff's  trade i.  CB 

Malicious  prosecution,  common  form i.  tsi 

Vullcrform. L  S9S 

For  malicious  arrest L  SK 

For  procuring  plaintiff  to  be  indicted f.  SH 

For  obtaining  indictment  noZie  pro$equi  entered 1.  SM 

Where  Judgment  of  acquittal  was  rendered L  IM 

Mistake.    See  Fbaud  and  Mistakx. 

Money  hsd  and  received,  Against  attorney  with  demand i.  SSI 

The  same,  another  form L  SSS 

Against  broker  for  proceeds  of  note I.  SSS 

Against  factor  for  credit  sale i.  SSI 

Common  form i.  Stf 

For  money  received  through  mistake 1.  Stt 

Price  of  goods  sold  by  factor L  SU 
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Money  lent  by  assignee  of  lender  against  borrower 1.  369 

Lender  aKainst  borrower i.  867 

The  aame,  no  time  for  payment  mentioned 1.  869 

Partners  against  partners i.  860 

Money  paid.  Against  carrier  to  recover  freight  money  paid  in  excess  i.  809 

On  failure  of  carriage i.  370 

By  broker  for  money  advanced  to  principal i.  S6A 

By  surety  against  principal i.  871 

Por  repayment  of  money  paid  on  reversed  judgment 1.  868 

Tothlrd party 1.  861 

To  be  repaid  on  demand 1.  863 

To  be  repaid  on  specified  day i.  362 

Of  advances  on  services 1.  873 

Of  deposit  on  purchase i.  866 

Of  tax,  landlord  against  tenant i.  868 

To  recover  back  a  wager 1.  867 

Negligence.  Against  agent  for  not  using  diligence 11.  89 

For  selling  to  an  Insolvent 11.  40 

For  not  forwarding 11.  43 

For  selling  for  bad  bill 11.  40 

Against  attorney  for  negligence  in  prosecution 11.  48 

In  defense 11.  44 

In  examining  title 11.  46 

Against  auctioneer  for  selling  below  limit 11.  41 

Belling  on  credit 11.  41 

Not  accounting 11.  43 

A  gainst  contractor  for  leaving  street  Insecure 11.  46 

Against  mechanic  for  not  using  care  in  repairing 11.  CT 

For  not  returning  property  repaired 11.  67 

Against  municipal  corporation  for  damage  done  by  mob 11.  47 

Against  railroad  for  killing  cattle 11.  48 

For  kindling  Are  whereby  proi>erty  was  burned ii.  61 

For  chasing  plaintifTs  cattle 11.  63 

For  flowing  water  on  plalntlfTs  premises U.  63 

Negligence  by  mill  owners 11.  64 

For  keeping  dog  accustomed  to  bite 11.  63 

For  shootlug  plaintiff's  dog U.  63 

For  undermining  plaintiiTB  land ii.  66 

Undermining  plaintiff's  building 11.  66 

For  untying  plaintiffs  boat 11.  68 

Nuisances.    For  abatement  of  a  nuisance 11.  140 

For  backing  up  water 11.  166 

For  continuance  of  a  nuisance 11.  166 

For  diverting  water  from  quartz  mill 11.  160 

Flour  mill 11.  168 

BawmiU 11.  164 

For  erecting  a  nuisance 11.  148 

For  erecting  a  dam 11.  166 

For  obetructlng  a  way 11.  167 

Partners.    Against  partoers.  averring  partnership i.  368 

By  a  surviving  partner 1.  268 

Title  and  commencement  of  complaint  by 1.  366 

Partition.    For  partition  of  real  property 11.  160 

Alleging  waste 11.  170 

Personal  injury  by  negligence.    Against  conamon  carriers 1.  600 

Bailroad  company,  collision i.  603 

For  running  off  track 1.  604 

For  omitting  to  give  signal 1.  606 

Against  municipal  corporation 1.  614 

Injuries  caused  by  rubbish  in  street 1.  617 

By  open  hatchway i.  617 

Another  form 1.  618 

Against  physician  for  maltreatment 1.  620 

Burgeon  for  malpractice 1.  021 

Executor  against  railroad    company  for  injuries   causing 

death  I.  611 

For  bite  of  a  vicious  dog 1.  619 

For  Injuries  by  collision  of  vehicle ' i.  609 

For  injuries  to  engineer  by  collision i.  607 

By  condemned  locomotive 1.  609 

For  Injury  by  steamboat  explosion 1.  606 

Public  officers.    Action  by  or  against 1.  360 

By  sheriff  suing  in  attachment 1.  261 

Against  sheriff  for  an  escape i.  269 

For  a  false  return 1.  367 

Fornot  executing  process 1.  361 

Forneglect 1.  368 

For  not  paying  moneys 1.  366 

For  seizing  a  vessel 1.  368 

Promissory  notes.    Against  maker  and  guarantor 1.  464 

By  assignee,  note  transferred  without  Indorsement 1.  449 

Indorser  of  note  having  paid  part 1.  428 

EsTBS,  Vol.  m— 40 
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Treasurer  of  unincorporated  company L  431 

First  indorHt-e  against  flrHt  indorser l.  M 

Against  maker i.  441 

Against  ni.ikt  rand  indorser L  4i( 

Indorsee  against  maker,  note  drawn  to  maker's  order 1.  44? 

Joint  maker  of  note  againht  the  other 1.  ta 

Maker  ol  accommodat  on  note  having  paid  it 1.  4iT 

On  a  note  signed  by  an  agent t.  ^ 

On  a  note  made  by  partners i.  4S7 

Form  ayerriug  partnership i.  ^ 

On  A  note  pa>  able  on  a  contingency i.  4fiS 

Payab.e  in  chattels i.  453 

On  several  not<-8  givt-n  as  security i.  *^ 

On  note  wrongly  dated i.  *Si 

Payee  against  maker i.  O 

1  domestic  corporation  against  foreign  cozporation ...  1.  4M 

On  two  notes,  one  being  partly  paid i.  43S 

Against  maker  and  indorser L  4M 

Against  sur\  iving  maker i.  431 

Subsequent  indorsee  against  all  prior  parties 1.  M 

Agalutot  first  indorser i.  ^ 

Immediate  Indorser i.  448 

Intt-rmedlate  indorser 1.  4ti 

Maker.. i.  44T 

Quieting  title.    For  determination  of  claims 11.  19) 

Anotherform it-  1^ 

Anutherform il.  ^ 

To  remove  a  mortf^age U.  1^ 

Beoeivers.    By  a  receiver  appointed  pending  litigation 1.  '^^ 

Appointed  In  supplementary  proceedings i.  375 

Proceedings  at  length i.  ^ 

By  receiver  of  dissolved  corporat  ons i.  ^^ 

By  receiver  of  insurance  company i.  ^ 

Bale  and  delivery  of  chattels.    Buyer  against  seller L  Sii 

AgaiuKt  seller  of  btock  i.  ^19 

Allegation  of  part  payment i.  Sl^ 

For  not  delivering i.  U* 

By  manufacturer  for  goods  made  .... « 1.  1^ 

By  purchHser  of  good  will  for  breach  of  jjromise 1.  '1^ 

By  seller  against  purchaser,  refusing  to  receive 1.  Ki4 

For  deficiency  on  re-sale I.  *11 

For  not  giving  security i.  fll 

For  not  returning  goods L  519 

On  contract  by  brokt-r I.  M* 

On  promise  to  pay  by  bill 1.  W 

Bale  of  real  property.    Purchaser  against  vendor i.  UB 

For  damage 1.  M* 

Vendor  against  purchaser L  S<B 

For  not  fulfilling  agreement i.  H^ 

On  contract L  S!$ 

Vendor  against  executor i.  B5 

Services,  work,  and  labor.    By  advertising  agents  for  services,  etc. . .  I.  t!9 

By  an  attorney  for  services  and  disbursements i.  STS 

By  carriers  for  freight i.  *•• 

For  passage-money i.  S7< 

Hy  parent  fur  services  of  son 1.  STT 

By  publisher  for  adverti^ing i.  f 

For  services  at  fixed  price L  9i9 

At  a  reasonable  price i.  37S 

For  services  and  materials  at  a  reasonable  price L  tn 

For  services  and  materials  at  fixed  price i.  t^ 

For  stabling  horses i.  VO 

Special  contract  fulfilled 1.  981 

By  assignee L  981 

Several  causes  of  action  united  under  the  money  counts L  9t 

Blander  of  title.    Commonform il«  ^ 

Specific  performance.    On  exchange  of  property iL  90i 

Purchaser  against  vendor il.  00 

Shortform it  iW 

Where  money  lay  idle iL  SH 

Vendor  against  purchaser ii.  *9l 

Taxes  and  assessment.    For  non-payment  of  license ii.  9St 

On  personal  property.    Person  removed  to  another  county . .  H*  ^ 

State  and  county  tax,  known  owners ii.  Ml 

Unknown  owners 11.  ^ 

Tenants  in  common L  Stf 

Treipaw.    For  cutting  and  converting  timber IL  ^ 

For  malicious  injury ii.  ^ 

Toproperty tt.  ^ 

For  damages  for  injuring  trees 11>  ^ 

Fur  injuring  house  and  goods il.  M 
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For  remoTlng  fence 11.  67 

For  treading  down  grain 11.  67 

For  trespaas  on  chattels 11«  68 

Undert^lngs  and  bonds.     On  arbitration  bond,  refusal  to  comply. .     1.  640 

On  bond  for  accounting  of  agent 1.  641 

For  fidelity  of  clerk 1.  64a 

On  official  bond i.  643 

On  undertakings  given  in  actions i.  636 

Condition  only  set  forth 1.  689 

For  costs  of  appeal i.  509 

Onarrest 1.  631 

On  attachment i.  683 

On  release  ftom  arrest i.  631 

To  procure  discharge  of  attachment 1.  634 

Olyen  in  claim  and  delivery i.  636 

Ininjunction i.  638 

Use  and  occupation.    Against  assignee  of  lessee 1.  384 

Assignee  of  devisee  against  assignee  of  lessee 1.  887 

For  hire  of  personal  property 1.  890 

Of  pianoforte  with  damages  for  not  returning i.  891 

Of  furniture,  etc.,  with  damages  for  ill  use 1.  391 

For  lod^ng  and  board i.  890 

For  rent  reserved  In  lease 1.  383 

Deficiency  after  re-entry i.  884 

For  use  and  occupation  of  pasture i.  388 

On  implied  contract 1.  888 

Grantee  of  reversion  against  lessee 1.  886 

On  express  contract 1.  383 

Usurpation  of  office.    By  attorney-general  against  elective  officer. ...    11.  808 

Appointed  officer 11.  816 

To  dissolve  a  corporation 11.  816 

Ylolation  of  personal  rights .' 1.    603,630 

Against  officers  of  election,  for  refusal  to  receive  vote i.  623 

For  criminal  conversation 1.  633 

For  enticing  away  pi  aintilTs  wife 1.  623 

For  debauching  daughter 1.  634 

For  seduction  of  plaintiff  s  daughter 1.  626 

For  seduction,  by  female  seduced 1.  637 

For  refusing  passengers  priyllege  to  ride  in  car .....  i.  637 

Warranty  of  chattels 1.    648-664 

Ofajudgment i.  663 

Of anote 1.  664 

OfquaUty    1.  660 

Of  soundness 1.  663 

Oftitleto 1.  648 

Waste.    For  waste  by  devisee,  remainderman 11.  195 

Byleesee 11,  193 

By  purchaser  at  sherifTs  sale ii.  194 

By  redemption  er 11 .  196 

Written  Instrumeuts.    Againstmaker 1.  398 

By  a  surviving  obligee  on  joint  bond i.  404 

Ou  a  bond  for  payment  of  money 1.  403 

PleadlDg  it  according  to  its  legal  effect 1.  403 

Compliance,  With  provision  of  bankruptcy  act.  a  question  of  Jaw ill.  339 

Composition  Deed,  Special  plea  in  answer 11.  486 

Compromise.    Complaint  In  action  upon  a  compromise 1.  398 

Special  plea  of ,  in  answer 11.  437 

See  OF7KB  TO  COMPBOMIHE Hi.  636 

Computation  of  Time,  In  practice,  when  act  is  to  be  done HI.  148 

Conclusion,  Of  affidavits 1.  163 

Of  complaint i.  148 

Of  replication  to  defense ill.  314 

Conclusions  of  Law.    Enumeration  of 1.  117 

In  pleadings  are  mere  surplusage 1.  135 

Must  not  be  stated  in  pleadings *. 1.  117 

Need  not  be  denied  in  aoswer 11.    406,610 

Concurrent  Acts.     Allegation  of  performance  of 1.  188 

Onanaward 1.  393 

In  actions  by  carriers  for  freight i.  870 

Concurrent  Jurisdiction.    Considered 1.  33 

Concurrent  Negligence,  In  action  for  damages  for  injuries.     See  Kkougencb    11.  664 

Condemnation  of  Land.    Injunction  in  proceedings  on Hi.  118 

Conditional  Deed.    Defense  of,  in  answer 11.  698 

Conditional  Sale.    Of  personal  property,  title  reserved  under 11.  606 

Conditional  Guaranty.    Liability  of  guarantor.    Bee  QuABAirrT 1.  810 

Conditions  In  Mortgage,  Effect  of  11.  133 

Conditions  in  Policy.    Effect  of,  in  answer  to  complaint 11.  492 

Conditions  Precedent.    Excuse  for  non-performance  of 1.  187 

Howalleged 1.  185 

In  actions  on  an  award 1.  393 

On  builder's  contract 468-460 
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Conditions  Precedent.  you  Pia 

On  contrmcti i.  371 

On  covenants .•  !•   4*^ 

On  express  promisee 1.   399 

On  gasrsuty i.   M 

On  iudemnliy L   4M 

On  promissory  notes 1.   ISi 

On  specific  performance ii.  S3 

On  sale  and  delivery.... i.  &IS 

Objections  to  want  of  performance  of,  mnst  be  q)ecially  set 

up ii-   *B 

Btatate  requirements  of 1.   HO 

Condonation  in  Divorce,  Deiinition  of iL   30 

Conduct  of  Jury.    After  charge  of  court    See  Jcnr iii.   27S 

Conduct  of  the  Trial.    By  referees.    See  Rbfebencs i'L    M 

Confession  of  Judgment.    A  special  proceeding L      19,  iiL   S'>i 

Application  to  set  atiide m.    tt3 

Effectof,  bTjomtdebtor iii.  »-d 

Eutering  when  enjoined lU.   US 

Injunction  to  restrain iii.   U3 

Onan  award iiL  SS 

Proceedings  by  Judgment  creditor  on I.    398,  iii.   &(3 

On  confession  of  several  fraudulent  Judgments iii-  S23 

Beference  in  what  questions  are  submitted iU.  3M 

Statement  in  motion  for  injunction... iii.  113 

Statement  on  confession  of  Judgment,  form  of iii.  m 

Insufficiency  of ill.   ^ 

Suificiencyof iii.   SB 

On  a  promissory  note iU.  SO 

When  void iit  511 

When  may  be  collaterally  attacked Iii.  Sm 

Confirmation  of  Surveys.    Who  bound  by iL   19 

Conflict  of  Evidence,  Bule  of  in  determination  on  appeal ^ ill.   4^ 

Conflict  of  Laivs.    On  assignment  of  insurance  policy 1.  335 

In  attachment  suits iii.    C3 

In  action  for  injury  resulting  in  death i.   fl3 

Conjunctive  Denials,  are  bad iL  m8,4W 

Effect  of ,  in  answer  on  ejectment U.  Wi 

See  Drnzals. 

Consanguinity.    Ground  for  removal  of  cause ii.  W 

Consecutive  Possession,  Under  the  same  title  is  the  same  posseosion iL   BO 

See  Posasssxov. 

Consent.    Judgment  or  orders  entered  by  are  not  appealable ill.  S91.4B3 

Consideration ,  Allegation  and  averment  of,  in  actions  on  written  instruments  1.  183,  SW 

Marriage,  a  snificien t  in  action  f t)r  breach  of  promise  ....• 1.   HS 

Keed  not  appear  in  written  guaranty i.  StO 

In  actions  on  promissory  notes L  9U,43I 

When  it  must  be  set  out L   430 

Statement  of,  when  essential,  on  note  payable  in  chattels i.   til 

Stay  of  proceedings,  a  sufficient  consideration  for  undertaking  on 

appeal iiL   41T 

Sufficient  statement  of ,  in  actions i.  183 

Bills  of  exchange L  415,411 

On  express  promines L   390 

On  purchase  of  land 1.  390 

Ouffuaranty L  3lT 

Against  husband  and  wife L  344 

On  promise  to  compromise L  399 

On  specific  performance iL   300 

On  underUkings L    S27,  690,  587,  5iS,  iL   S» 

To  third  person  gives  right  of  action L  3M 

Sufficient  to  support  a  new  promise L  301 

To  support  action  on  promissory  note L  441 

Variance  in  statement  of ,  its  effect L   143 

Void,  when  a  gambling  debt  L   431 

Consignor  and  Consignee,  Actions  against,  for  ftelght L  300 

Consolidation  of  Actions,  Court  may  order IiL  1*8 

Conspiracy,  Averments  in  action  for L  MO 

What  constitutes L   000 

Construction  of  answer  of  statute  of  limitations IL  400 

Of  articles  of  copartnership ii.  OOT 

Of  averments  in  pleading  of  foreclosure ii.  !■ 

Of  instruments  and  sUtutes L  43t3» 

Of  pleadings L  134 

Must  be  liberally  construed L   134 

Substantial  Justice  defined L   Vfi 

Of  revenue  laws IL  I4« 

Of  statute  in  action  of  forcible  entry  and  detainer if.  33D 

Of  terms  of  written  notice iii.  140 

Of  verified  pleading L  134 

Allegations  how  constmed L  131 

ATerments  taken  as  true L  131 
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Construction.  toi..  paos 

Bole  of  confftmctl^n 1.  136 

Ijfubtful  lauguage 1.  187 

Two  lutendajeutfl i.  137 

Words,  bow  construed    1.  138 

In  actions  for  libel  and  slander 1.    570,  678,  687 

Constructive  Delivery.    H  ow  Hverred  in  sule  and  delivery !•  606 

Constructive  Notice  of  pendency  of  suit     li.  662 

See  Lm  Pkhdrns  Notice. 

Constructive  Possession,  Bights  under  in  action  of  ejectment 11.  90 

Hee  CoeskssioM. 

Contempt  of  Court,  Arrest  for  and  escape L  970 

Commitment,  what  impo its          i.  270 

Form  of ,  lor  disrespectful  language lii.  626 

For  refusal  to  testify iii.    631,632 

Disobedience  of  witness • iii.  631 

What  commitment  shotdd  f>tate lii.    627,532 

Deflnltlonof iU.  624 

Disol>edlence  of  process,  when  not  a  contempt lii.  627 

ik>  of  injunction iii.  130 

In  collecting  money  before  service  of ill.  110 

Disobedience  of  order  of  referee,  how  punished lii.  610 

Evldenceof ill.    626,627 

Injunction,  violation  of ill.  627 

Jurisdiction  in  proceedings  for 111.  628 

Order  of  Court  thereon 111.    628,529 

Bowrevlewed lii.  628 

Serviceof Hi.  630 

Proceedings  in  cases  for 111.  629 

Are  special  proceedings 1.  19 

In  supplementary  proceedings HI.  630 

On  re-entry  on  lands ill.  629 

On  refusal  to  pay  money 111.  630 

Undertaking  for  appearance 111.  630 

What  are  deemed  contempts 111.  630 

Contested  Elections,  Are  special  cases 1.  19 

Appeals  lie  to  supreme  court 111.  481 

Contingent  Interests,  May  be  assigned 1.  80 

How  levied  and  80ld  under  execution 111.  491 

Continuance.    Affidavit  for 111.  239 

Insufficient  statement  in 111.  242 

Whnt  it  must  sUte Hi.  240 

Costs,  are  terms  imposed  on  granting Ul.  241 

Discretion  of  court  in  granting Hi.  238 

When  it  will  be  refused HI.  240 

Grounds  for.  or  trial  of  cause lU.  237.  241 

Insufficient  grounds  for HI.  241 

In  election  cases ill.  241 

On  consent,  by  written  stipulations  of  parties HI.  242 

Of  cause  and  substitution  of  party Hi.  184,189 

Affldavltfor Hi.  239 

On  death  of  party HI.  188 

Order  of  court  in ill.  189 

Practice HI.  187 

On  marriage  of  party 111.  186 

On  transfer  of  interest ill.  186 

Form  of  petition  for Hi.  186 

Of  obstruction,  ground  for  action  for  nuisances U.  167 

Of  ownership  when  presumed 1.  136 

Inventing  a  continuance Hi.  242 

Waiver  of  right  to Hi.  243 

Contract  of  Agent,  When  fraudulent 11.  262 

Contract  of  Sale,  Essential  steps  in  action  for  fraud 11.  252 

Contractor,  Complaint  aRninst  for  leaving  street  Insecure  11.  46 

Street  contractor,  liabil  ty  of 1.  616 

Kee  Kkspgndkat  Supebiob. 

Contracts,  Answers  In  actions  on  breach  of H.    625,637 

See  Answkbs,  Fobms  or. 

Breach  of  must  be  clearly  alleged  in  complaint 1.  179 

Cause  of  action  for  may  be  assigned 1.  81 

Complaints  in  actions  on  breach  of 1.    467,  664 

See  Com PLAZKTB.  Fobms  of. 

Construction,  validity  and  meaning  of,  are  questions  of  law ill.  229 

Elements  of .  in  s  eciflc  performance 11.    292-297 

Express  or  implied,  mny  be  united 1.  398 

Findings  in  aitions  on HI.  249 

Fraud  US  affecting ii.    250-275 

Gold  coin  Judgment  on lii.  312 

Jurisdiction  of  stnte  'Ourtsover 1.  25 

Of  f  I  reign  contracts .' 1.  25 

May  be  assigned 1.  81 

Of  corporations,  how  declared  upon  1.  213 
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Contracts.  roL.  pass 

Of  mimiolpal  corpontlouB,  how  pleaded i.    tiO 

Of  partners,  what  may  be  united  In I.    9K 

Parties  defendant  in  Joint  and  Beyeral  contracts i.    IK 

On  different  contracts L    106 

Should  be  clearly  shown  in  complaint 1.  179-18S 

Special  damages  for  breach  must  be  averred t.    Ifl 

When  specilic  performance  will  be  enforced IL   304 

Contract  ultra  vires U.    S6I 

Contradictory  Statements,  In  evidence*  how  impeached ill.   165 

Bee  WiTNXss. 

Contrary  to  Law,  A  legal  conclusion ^ i.    IIT 

Contribution,  On  general  average  on  Insurance.... i.    39 

Control  and  Management,  A  leg<il  conclusion L    117 

,  Coupons  for  Interest,  Negotiable t.    437 

Convenience  of  'Witnesses,  A  ground  for  change  of  venue Ul.  CM,  63* 

Conversion,  Answers  in  action  for IL 

See  Anbwbbs,  FoaMS  of. 

Action  by  administrator 11. 

By  assignee ii. 

By  agent,  what  constitutes,  see  OoicPLACns,  Fobms  of li.     71 

Cause  of  action  for,  sssignable i.     83 

Defenses,  former  recovery 11.    571 

General  denial IL    5W 

Justification  under  execution IL    570 

Plaintiff  in  possession  no  defense 11.    639 

Principal  and  agent 11.    S70 

Replevin,  when  a  bar.... 11.    671 

Title  in  another 11.   571 

Value  not  traversable IL    571 

Definition  of  action  for 11.     71 

What  constitutes 11.  71,81 

Demand,  when  essential 11.     72 

Ofl^r  to  restore,  effect  of    11.     74 

Election  of  remedy  on 11.     71 

Findings  in  actions  on,  effect  of lil.    S«9 

Fraudulent  purchaser U.     78 

Gist  of  the  action 11.     73 

Wrongful  intent  not  essential tl.     73 

Sufficient  allegation  of ,  in  complaint li.     73 

Ownership  must  be  shown U.  74,81 

Possession  must  be  shown U.     77 

Value  need  not  be  shown U.     77 

Complaints  in  actions  for 11.  V>-M 

Allegation  against   fraudulent  buyer   and  his  transferea, 

formof IL      78 

Bank-notes.  how  described  In IL     W 

Bond  or  written  instrument 11.     M 

Complaint  by  assignee 11.     80 

Conversion  before  assignment 11.     81 

Essential  averments iL     83 

See  COMFLAXNTS,  FOBMS  OF. 

Implies  a  wrongful  conversion 1.    135 

Measure  of  recovery  in , IL     7* 

Parties  in  Interest  should  aU  Join IL     73 

Parties  defendant  In li.     76 

Plaintiff 11.     75 

Power  of  owner  after  conversion 11,     81 

Replication  in  action,  departure  in  pleading lil.    330 

Time,  mode,  and  damages  in,  are  questions  of  fact UL    333 

When  defendant  liable  for  arrest UL  35,Jff 

Who  liable  in  action  for 11.      78 

Conveyance,  Pending  suit,  effBct  of .  in  ejectment 11.     98 

Copartnership,  Averment  of  essential  in  complaint L    166 

Sod    P ATtnyWRMCT  I  T> 

Copy.    Of  acceptance  of  bill  of  exchange .* I.    413 

Of  map  in  transcript  on  appeal 111.    441 

Of  promissory  note  set  out 1.  4t!9,438 

Copyright.    Action  for  penalty  for  violation  of 1.    313 

Issuance  of  injunction  in  action UL    135 

Corporations .    Action  may  be  ro aintained  by  foreign  and  domestic 1.    311 

For  nuisance  when  it  lies 11.    ISO 

Action,  how  entitled 1.  147,  S13 

Must  sue  and  be  sued  in  corporate  name 1.    147,  313,330 

Misnomer  of ,,..  1.    315 

Members  of ,  as  parties L    816 

Officer  of .  may  maintain L    311 

May  verify  pleadings L  ICl.  ICS 

Religious  corporations  may  sue 1.    319 

To  recover  money  from  officer L    469 

Are  amenable  to  local  laws L    313 

Are  deemed  persons L  14T.31S 


Index.  631 

Corporations.  vol.  paob 

AMeaamentB  by 1.   217,218 

Btuck  of,  how  ftsaigned 1.    204 

Cause  of  action,  hov  alleg*  d 1.    212 

Character  and  capacity  must  be  alleged 1.    166,167,210,218,221 

Averments  of  incorporation i.    213,  214,  218,  221 

Sufficient  h] legation  of 1.    204,214 

When  not  essential 1.    214 

Contracts  of ,  how  pleaded i.    213 

Deed  of ,  how  averred 1.    213 

Ehsential  averments  in,  on  builder's  contract i.    468 

Jurisdictional  facts  to  be  stated 1.    214 

Power  of ,  heed  not  be  set  forth    1.    216 

Promise  of,  how  pleaded i.    216 

Complaints  in  actions  by  and  against i.    210,  283 

See  CoMPuaNTs.  Fobxs  of.  ' 

Directors  of ,  when  liable 1.    218,318 

Form  of  action  against 1.   226.226 

Domestic  corporation,  what  is 1.     211 

l^oreign  corporation,  existence  of 1.    211,212 

Injunction,  when  granted  tu  suspend  operation  of ill.    108 

Privilegesof i.    212 

Liability  of  consolidated  corporations ii.    467 

Location  and  residence  of i.      46, 211, 212 

Besidence  uf  railroad  corporation i.      46 

May  be  enjointd i.    214 

May  be  sued  for  libel  and  slander i.    214,664 

For  false  imprisonment i.    661 

For  malicious  prosecution i.    216, 690 

Not  liable  to  attachii.ent lU.      47 

Personal  liability  of  stockholders i.    231,232 

Uf  agents  and  officers i.    212 

On  matters  of  accouut i.    286 

Bel'glous,  are  subject  to  mandamtu ill.    680 

Kighttoact 1.    216,220 

Service  of  attachment,  how  made  on lii.      69 

Of  sum m<  108  upon,  how  made  ii.    624 

See  Municipal  Corporations,  Railroad  Companies. 

Corporation  Stock.    How  assigned 1.    204 

Complaint  in  action  for 1.    899 

Correcting  Procecdinga.    To  correct  fictitious  names  in  pleadings iii.    182 

Costa.   Allowance  of ,  when  dis  retionary iil.    332 

Are  part  of  Judgiueut iii.    332 

Complaint  in  action  on  undertaking  for i.    626-683 

Form  no  part  of  matter  in  diHpute    ill.    333 

Gold  coin,  judgment  for  costs  and  interest ill.    312 

Judgment  foi  ccietn  only,  is  appealable  lii.    392 

\^  here  ref  uhsI  to  allow  cobts  is  not  api>ealable lii.    456 

In  claim  and  deli  very iii.    332 

£;jeotmeut iii.    332 

foreclosure  of  mortgages ■.   iii.    381 

Indemnity i.    499 

Injunct.on lii.    338 

Right  to  use  of  water ill.    334 

Memorandum  of,  form  of 111.    881 

Ameudiiientof ill.    831 

Filing  memorandum iii.    331 

Notice  requiring  Kecurity  for iii.    163 

DismihBul  of  act  on  for  want  of iii.    163 

From  whom  required iii.    168 

On  appeal,  judgment  for,  is  (onclnsive iii.    333 

On  Judgment  in  pa- 1  affirmed ill.    333 

On  Judgment  111 odifled lii.    3<8 

On  new  trial  awarded IIL     338 

On  Judgment  reversed lit.    333 

Onremilttur iii.    333 

On  total  affirmance  or  reversal ill-     478 

Payment  of,  a  condition  of  right  lo  appeal  from  justice's  court iii.    482 

Undi-rtai-i  iig  for  cohtn  and  dainnges  on  appi>al,  form  of iii.    413 

On  appeal,  must  provide  fur  pay ment  of iii.    416 

Co-Trespassers.    A llegutionM  in  actions  for  trespass  by ii.      60 

Counsel.    Argument  of ,  on  trial  or  cause iU.    267 

On  appeal iii.    446 

Employed  in  suitM  by  or  agninut  counties 11.    649 

Fees,  taken  in  account  in  hction  for  services 1-    878 

Allowance  of  fees  in  foreclosure ill.    331 

When  not  enjoined  In  proceed!)  gs  at  law iii.    112 

Counter  Averments.    Kflfect  ff,  in  answer  in  ejectment ii.    682 

Counter-claims.    Damages,  when  and  when  nut  available  in  set  off ii.    476 

Defliiltionof ii.    476,476 

Different  trnn«actions  ii.    477 

Equitable  set  off 11.    478 
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Counter-claims.  rosm.  n 

Equitable  defeiue 11.   47T 

Eaeential  conditiouB 11.    477 

How  enforced— Election  of  remedy ii.    <77 

How  alleged 11.    «8 

In  answer  on  building  contracts 11.   05 

Onjudgments il.    4Sf 

Serrloes,  work  and  labor IL    ML 

Written  instruments IL    607,610,fi29 

Must  be  ipecially  pleaded  in  answer • II.   473 

Statements  must  be  express IL    479 

Must  defeat  platnturs  right 11.    47t 

Nature  and  character  of IIL    97V 

Of  Joint  and  sereral  claims U.    478 

Principal  and  surety li.    479 

Becoupment 11.    479 

Kule  of  pleading li.   479 

Beyeral  demands  pleaded  at  once U.   4M 

In  assault  and  battery U.    A38 

In  covenants U.   fiXT 

Inejectment H.    S85 

Improvements  set  off • IL    Mi 

Unliquidated  claims U.    479 

What  evidence  may  be  adduced  under IL    M& 

Whatltadmlts 11.    479 

Beply  to  f orm  of IIL    9U 

Ghancery  practice  In  filing  reply ilL    S14 

To  counterclaims  not  admitted UL    Sli 

See  OBOBS-OoMPianrr  Skt  Orw. 

County.    Must  be  named  In  title  of  actions L    145 

Actions  by  and  against L    2B 

As  parties  plaintiff  and  defendant 1.  3SS 

Claims  against,  must  be  presented L 

Complaints  In  actionfl,  by  and  against L 

Counsel  may  be  employed  in  suits  by  or  against 11.    SI9 

Execution  cannot  Issue  on  Judgment  rendered  against ill.  497, 4a 

Liable  for  care  of  sick L 

Liability  of  supervisors  of 1. 

Under  new  charter L 

Maysue 11.    37fi 

Suits  between,  where  commenced L     44 

OfBoers  of ,  may  be  compelled  to  act lU.  S7T.579 

Form  of  complaint  by L 

County  Courts.    Appeals  from,  how  and  when  taken Hi. 

General  provisions L     as 

Jurisdiction  of 1.     98 

Appellate  Jurisdiction  of 1.     88 

Jurisdiction  in  election  contest L     SI 

In  criminal  cases 1.     88 

In  forcible  entry  and  detains 1.     98 

Intnandamtu UL    679 

In  naturalisation L     88 

In  Issuance  of  writs 1.     98 

Termsof I.  9ft-98 

Termofofflce L  9&SI 

Orcanlsatlon  of : 1.     88 

Court.    Must  be  named  in  the  title  of  action L  144-145 

Of  the  supreme,  see  Suprekb  CoimT. 
Of  the  district,  i^  DisTmcr  Coubt. 
Of  the  county,  see  Goumtt  Ck>T7RT. 
Of  the  probate^  sAs  Pbobatk  OoT7irr. 
Of  the  Justice's,  see  Jxrancs's  Coubt. 

Instructions  must  be  given  by UL  967,988 

Findings  by  the lU.    9tf 

Court  Proceedings.    Pai>er8  used  in L    158 

Covenants.    Action  for  breach  of ,  when  It  lies L    179 

Assignment  of  breach 1.    409,478,488 

Complaints  In  actions  for  breach  of L  44^-487 

Of  covenants  of  warranty L  4(68-478 

See  OOMPLArara.  Fobms  or. 

Eviction,  manner  and  allegation  of L    488 

Parlies  defendant  in  actions L     98 

Purchaser  after  breach  cannot  sue  in 1.    47T 

See  PX.BAB,  Foams  of. 

Variance  in  pleadings,  effect  of L    148 

Agaiust  nuisances,  what  must  be  i^own 1.    481 

Answers  in  actions  on,  see  AxawKBS,  Fobkb  or.    U.  698-5S7 

For  quiet  enjojrment  defined L    48f 

General  covenant  of  warranty L    419 

Of  Seizin,  see  Warbaktt. 

How  considered  In  certain  cases L    489 

What  It  imports   L    489 
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CoTenants.  tol.  paos 

LeaMS  coyenaati  In 1.  482-487 

MeMiir«  of  damages,  on  breach  of i.  476,479 

bpedal  damages  must  be  shown i.    471 

Damages  by  the  elements i.    484 

Incnmbrances,  coTenanta  against 1.  474-478 

Independent  ooTODants  in  apprentices' bond i.    491 

In  mortgage,  llabl litles  under 1 .    47  6 

Whenlmplled i.  478,479 

When  not  implied 1.    479 

Kot  to  sue,  no  bar  to  an  action 1.    229 

yon  est  factum 11.    826 

Of  trade,  actiona  maintained  on ill.  106,107 

Performance  as  defense 11.    527 

Pleaof,  asarelease U.    456 

Seisin,  or  covenant  of  power  to  conTey 1.  478,479 

To  build  party  wall,  effect  of 1.    480 

To  kt-ep  in  repair  ]ea<}ed  premises 1.    485 

To  remove  buildings  may  be  enforced  in  equity 1.    480 

Coverture,  Must  be  specially  pleaded  in  answer 11.    447 

When  not  necessary  to  allege 1.    246 

Credit.    "On  credit"  and  'terms  of  credit"  are  legal  conclusions 1.    117 

Letters  of ,  as  an  acceptance 1.    407 

Credit  not  Expired,  Plea  of,  is  a  denial  of  indebtedness il.  437, 489 

Creditors,  Assignment  for  benefit  of 1.      86 

Creditors' Suits,  Answers  in,  see  Answebs,  FoBMs  OF 11.  604-606 

Essential  avermentA  in  answer 11.    606 

Notice  must  be  denied  positively 11.  606,606 

See  also  bPXCXAi.  Djcmialb 11.  604,606 

Asanaction 11.    397 

Complaints  in,  see  Coxpuomts,  Fobms  op. 

Against  heir,  etc.,  for  debt  of  ancestor 11.    216 

J  udgment  creditor  to  set  aside  fraudulent  assignment 11.    199 

Justice's  judgment 11.    209 

To  reach  trust  fund 11.    211 

Notice  of  lUvrndentt  in  eifect  of 11.    663 

Denial  of  assignment  in  answer 11.    604 

See  DfcMiALs,  Fobmb  of. 

Criminal  Conversation,  Character  and  nature  of  action i.    623 

Complaint  for  form  of 1.    623 

Intention  must  be  shown 1.    623 

>larrlage  must  be  ahown i.    628 

Criminal  Juriadiction  of  district  courts 1.      34 

Croaa-Complaint,  Generally 11.    476;    ill.  206-211 

Uistinguished  from  a  countcowclaim 11.    482 

What  constitutes 11.    476;    ill.  206-211 

Cross-Demand,  When  deemed  compensated.. 11.    476 

Crosa-Examination.    Bee  WrrNsaa 111.    266 

Cuatody  of  Lunatics,  History  of 1.    264 

Custody  of  the  Law,  Goods  in,  are  not  attachable ill.      50 

Books  of  liquidating  partnership  are  in 11.    218 

Custom.    Whether  such  a  custom  existed  is  a  question  of  fact ill.    232 

Custom  of  Brokers,  How  averred  in  complaint 1.    364 

Customs  and  Duties,  Jurisdiction  of  state  courts  in  actions  for 1.     26 

D. 

Damages,  By  recoupment  in  actions  on  builder's  contract 1.    462 

May  be  set  off  against  damages  for  breach  of  contract 11.    476 

When  not  available 11.    476 

Must  be  specially  set  up 11.    531 

By  the  elements  in  actions  on  covenants  in  leases i.    484- 

See  Act  of  God. 

Complaints  for  action  on  an  illegal  arrest 1.  661,662 

For  not  executing  sale  of  real  property i.    522 

Denial  of,  on  information  and  belief 11.    427 

Divtress  of  body  and  mind,  when  a  ground  for 1.    626 

llection  of  remedy  for  recovery  of,  in  specifio  performance 11.    307 

Exemplary  damages,  when  allowed  in  libel  and  slander 1.    664 

Mot  allowed  for  trespass  not  malicious 11.     61 

In  actions  on  covenants,  election  of  remedy 1.    476 

Of  former  suit,  how  averred 1.    482 

For  i>erBonal  injury  by  negligence 1.    699 

Need  not  be  apecially  alleged 1.  612,613 

Jury,  the  proper  judges  in  midiciuus  prosecution 1.    590 

Measure  of,  in  actiona  for  assault  and  battery 1.  566,659 

Breach  of  covenant  of  seisin 1.    479 

For  breach  of  warranty  of  chattels 1.  651,553 

Election  of  remedy 1.    553 

Fur  breach  of  promise  of  marriage 1.    602 

On  charter  party 1.    464 

On  claim  and  delivery 11.     86 
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Damages.  rav.  faci 

In  ejectment U.     99 

In  forcible  entry  and  detainer 11.    S30,33i 

For  holding  over li-    325 

Against  public  officers  for  neglect  of  duty i.    988 

For  det-tii'lng  money    i.    ^tS 

For  sale  and  delivery  of  chattels 1.    MS 

For  usurpation  of  office ii.    310 

For  violation  of  personal  rights 1.    ^^ 

For  WBPte 11.    ISJ 

Must  be  ppeclally  shown  in  action  on  Indemnity 1.    49S-4M 

On  an  injunction  bond 1.    59 

In  slander  of  title IL       68.» 

On  failure  to  )  rosecute  in  claim  and  delivery ill.     ^ 

On  brea«-h  of  contra  t,  answers  in  actions  fur li.    SSS-sn* 

Complaints  for i.    457-4M 

lieqaisltes  of  complaint i.    179-m 

Bnle  of  in  actions  for  injuries  by  mob 11-     ^ 

Special  damages  must  be  specially  averred i.    1T9, 191 

In  actions  on  covenants 1.    4T1 

For  false  imprisonment « 1.    SO 

For  libel  and  slander 1.    SS8.  572,  5S1.  5»s,  SM 

Fornuisances iL    I» 

To  cargo  averment  of  in  complaint  against  carrier        11.     S 

Triple  damnges  allowed  in  trespass,  when 11.     €S 

In  forcible  entry  and  detainer 11.    S*^ 

Ui>on  wrongs,  forms  of  complaints  in  actions  for 1.    655,    11       <0 

Forms  of  answ^ers  in U.    6S3-fl^ 

Date  and  Place,  Effect  of  denial  of  dat*i  of  demand It.    4>* 

Must  be  stated  in  Jurat  to  affidavits 1.    IH 

Of  award,  how  counted  on 1.    297 

Of  bond,  what  complaint  should  allege 1.    5ti> 

Of  draft,  amount  and  time  must  be  alleged  in  action  against  carrier 

for  loss II.      3J 

Of  J udgment,  proper  averment  of  in  complaint !•    S3S 

Of  service  of  summons  11.    637 

Of  promissory  note  may  be  at  either  end  of  it i.   438, 430 

Ne^-d  not  be  stated  in  complaint,  when f-    4d0 

Variance  in,  when  disregarded 1.    43D 

Of  written  instrument,  sufficient  averment  of 1.    399 

Variance  in  date,  when  not  material I.    149 

Death,  Caused  by  negligenre.  etc i.    67.  fill-6l7 

Effect  of  judgmenr-lien  i^ter  death  of  party 111.    311 

Of  ancestor,  when  a  presuiiiptioa  of  law 1.    Ill 

Of  covenantor,  effect  of  in  action,  on  breach  of  covenant 1.    479 

Of  party,  is  a  question  of  fact ill.    331 

Does  not  iibate  action,  when 11-    43d-U0 

Suggestion  of,  may  be  made  at  any  time 11.    4d9 

Of  tefttatur,  must  be  averred  1  •!  action  by  executor 1.    135 

Of  wife,  defeats  recovery  of  homestead 111.    1^ 

Debauching  a  Daughter.    Action  for i.    f^ 

Debt.    Action  lies  for 1.    177 

Uponcontract , 1,    179 

Upon  penalty  given  by  statute 1.    341 

Answers  in  actions  for.  see  Answkbh,  Fonxa  or • 11.   485,  511 

Complaints  in  actions  for,  see  Complaints,  Forms  of 

Definition  of I.    177 

How  averred  in  plea  of  bankruptcy 11.    435 

Insufficient  allega  ion  of,  on  written  Instruments 1.    400 

Sufficient  allegation  of,  in  action  for  money  lent 1.    S^^i?,  358 

In  action  for  use  and  occupation 1.    SS9 

What  may  be  proved  under  general  denial  of ii.    419 

"When  due  need  not  be  set  out I.    305.  9^5,  3Sii 

Debts.    Deftnitlonof 1.    177 

Action  lies  for 1.    ITH 

On  covenant i.    171 

Judgments  or  decrees 1.    179 

Penalty  1.    1T9 

Promissory  note 1.    1T9 

Rent  on  expired  lease. L    179 

ABsigne*^  of,  order  drawn  may  recover 1.    luS 

Excepted  class  of  debts  in  bankruptcy 11.    439 

Falling  due  by  installments,  action  of  foreclosure  on 11     111 

Fraudulently  conti  acted,  remedy  for 11.    IS 

May  be  assigned 1,       86-89 

Assignment,  effect  of 1.    9>S 

Howroade  1     105 

Of  ancestor,  unnecessary  allegation  in  creditor's  suits  11.    S19 

Purchase  of U.    »'7 

Taxes  are  not  debts ii.    3SI 

Application  of  term  to 11.    Stf 

What,  subject  to  attachment  ill.     49 

Foreign  debts  not  subject  to 111.     49 
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Deceit,  Allegtiion  of ,  how  proved i.  143 

And  injury  presumed  from  breach  of  proxniee  of  marriage 1.  S4)3 

How  alleged  in  complaint ii.  253 

Plea  of,  cannot  be  interposed  in  action  between  partners li.  61 9 

Decisions,  On  appeal  are  Judgments ili.  475 

Decree,  Action  of  debt  lies  for !•  179 

Entered  upon  report  of  referee Hi.  289 

In  action  for  divorce iii.  324 

For  foreclosure  of  mortgage iii.  326 

To  quiet  title  to  land,  effect  of Ui.  328 

What  decrees  miiy  be  appealed  from iii.  39i 

May  not  be  appealed  from ill.  896 

What  may  be  decree  d  in  actions  for  dissolution ii.  218 

When  final  and  when  Interlocut-  ry ill.    394,896 

Dedication,  What  amounts  to,  a  question  of  fact iii.  232 

Deed,  As  evidence  of  title  in  ejectment ii.  90 

Averment  of ,  how  made  in  complaint i>  213 

Defeasance  In,  c<  nstltntes  a  mortgage 11.  123 

Deposited  with  third  person Ii.  253 

Insufficient  averment  of  fraud  in  action  on 11.  273 

Obtained  by  fraud,  questlt  >n  cannot  be  tried  in  partition ii.  172 

When  conditional  and  when  absolute U.  593 

Default,  £nt^  of,  by  clerk,  form  of ill.  8G1 

Duty  of  clerk lU.  816 

Judgment  on.    See  Jitdomieiit  bt  Dkfault.  When  to  be  entered ....  ill.  319 

Of  purchaser  of  goods,  when  necessary  to  allege 1.  356 

Waiver  of ,  what  constitutes iii.  319 

What  it  admits 11.  316 

What  it  cures Hi.  316 

When  tax-payer  is  In 11.  846 

Defects,  In  oonfitruction  of  dam,  sufficient  allegation  of H.  56 

In  quality,  as  a  special  plea  in  answer 11.  532 

In  highway,  when  liability  for  personal  injury  accrues 1.  615 

In  pier,  liability  of  owner  or  lessees  f  IT 1.  616 

Of  vehicle,  what  carriers  are  liable  for 1.  COO 

Or  variance  in  pleadings,  when  immaterial 1.  140 

Defective,  Affidavit  of  service  of  Btmiimons.  effect  of 11.  638 

For  change  of  venue,  effect  of 11.  669 

Answer,  remedy  of  plaintiff  on ill.  222 

In  action  on  appeal  bonds 11.  5.16 

Bonds,  effect  of,  when  suggested  in  complaint 1.    528, 546 

Complaint,  cured  by  verdict  in  malicious  prosecution 1.  590 

Pleading,  when  new  trial  will  be  granted  on  appeal Hi-  474 

Service  of  summons  in  foreclosure,  effect  of 11.  635 

Undertaking,  effect  of  and  remedy  on 1.  528 

Defendant,  Parties. i.  92 

Dofendant'a  Pretenses,  Need  not  be  alleged  In  complaint 1.  120 

Defenses,  Counter  claims  as  in  answer 11.    476,479 

See  Answebs,  Fobms  of. 

Distinct,  howpleaded i.    160,151 

Each  must  be  complete  In  itself 1.  150 

Counter  claims  alone,  form  of ii.  476 

Several  defenses  and  counter-claim,  form  of H.  481 

May  be  interposed II.  480,   484,  556 

Equitable,  may  be  set  up  in  legal  action 11.396,  477.  689 

Must  be  specially  pleaded 11.  589 

When  court  will  enforce  equitable  set-off. 11 .  478 

Facts  constituting,  must  be  stated 1.  126 

Form  of,  in  plea  of  accord  and  satisfaction 11.  431 

Insufficient  averment 11.  481 

Whenallowed 11.  432 

See  PiiKAS,  FoBHS  of. 

In  action  on  injunction  bond ill.  139 

losufflcient  In  action  for  use  and  occupation 11.  504 

In  action  for  trespass 11.  662 

Negligent,  in  action  on  indemnity,  effect  of 11.  529 

Of  statute  of  limitations,  a  personal  privilege 11.  462 

Form  of  answer 11.    459,461 

How  pleaded li.  461 

Insiifflcieut  allegation  of ii.  4fil 

Must  be  specially  pleaded 11.  461 

Statute  of  different  states,  rule U.  462 

On  written  instrument  must  be  accompanied  by  affidavit 1.  139 

Order  of,  formal  arrangement  in  answer 1.  150 

Several  denials  and  Just.flcatlon,  set  up  in  libel  and  slander 11.  547 

Notice  of,  a  substitut  on  of  plea  in  libel  and  slander 11.  549 

Form  of  notice li.  549 

In  actions  against  bailees 11.  6S6 

Several  modes  may  be  employed  in  answer 11.  481 

Each  defense  must  be  complete li.  483 

Commencement  and  conclusion  ii.  482 
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Defenses.  tok..  pagb 

Iflsiies  thereon 11.    4HS 

MuhI  be  epeclflo  and  consisteat iL    «SI 

Form  of  answer  cont  lining U.  481-(*a 

Sufficient  In  action  for  aaeaalt  and  battery ii.    5M 

Two  classes  of,  simple  denials  and  new  matter  alleged it    4£i 

bpedal  pleas  as  defenses ii.  431-474 

Bee  Pleas,  Fobms  or. 

Usiirj  as  a  defense,  how  alleged U.    SU 

MuAt  be  specially  set  up ii.    SIS 

See  AicswsBs,  Fobms  of;  Pleas,  Fobms  of. 

Delay,  Hinder  and  Defraud,  When  allegation  Is  not  sufficiently  explicit 11.    SOI 

Delivery,  A  mixed  question  of  law  and  fact liL    B6 

Ot  goods,  whether  absolute  or  conditional 111.    231 

A  presumption  of  law,  when i.    135 

Averment  of  Indorsement  imports  delivery 1.  ISt,  4M 

Effect  of  denial  of .  in  fureclosure IL    SH 

How  alleged  in  actions  for  sale  and  delivery 1.    fiOi 

In  good  order,  mut>t  be  shown  in  actions  agaln»t  common  carrier. ...  11.     ti 

Insufficient  allegation  of  in  action  on  an  award 1.   9M 

In  action  for  sale  and  delivery 1.    SD5 

Form  of  allegation,  neither  time  nor  place  fixed i.    ST 

Off  r  and  tender  must  be  averred L    UT 

Form  where  both  time  and  place  were  fixed L    SIT 

Form  where  the  particular  time  was  not  appointed. .  1.    518 

Made  his  contract  in  writing  imports  delivery i.  13S.  181 

Must  be  alleged  in  actions  on  bond 1.    39i 

Of  execution,  how  shown  in  action  against  officer 1.    SH 

Of  growing  crops,  how  effected L    SM 

Of  iKsrsonal  property.    See  Claim  A2n>  Delivkbt. 

Of  specialty,  need  not  be  alleged 1.  121,  99 

A  presumption  of  law 1.    Ul 

Of  title  deeds,  eq uivalent  to  admission  into  possession 1.    301 

Statementof  constructive  delivery  must  be  unequivocal 1.    SOS 

Sufficient  averment  of,  in  actions  on  bill  of  exchange 1.    410 

Of  time  of .  in  such  actions L    fiU 

In  actions  on  undertaking i.  aS9,Uf 

What  must  be  averred  on  undertaking  in  claim  and 

delivery 1.    53T 

Denial  of,  in  actions  on  promissory  note U.    511 

To  wron^person,  when  bailee  responsible  for IL  IT.  M 

To  third  person  must  be  set  up  in  answer  In  cUim  snd  delivery. ....  11.    57S 

What  constitutes  delivery  of  goods  in  sale  and  delivery i.    605 

Wliatis  sufficient  proof  of ,  of  paper HI.    41T 

When  it  must  be  averred  in  goocto  sold  and  delivered 1.    9'€ 

When  not  essential  to  aver  in  action  on  promissory  note 1.    430 

Demand,  A  condition  precedent  in  application  tormandamut Hi.    585 

Allegation  of,  demand  and  notice  excused  by  waiver 1.    431 

Averment  of,  when  not  essentia,  merely  fixes  the  time  for  Intaiest  1.  905, 305 

Xasential  in  action  against  a  factor  or  agent 1.  855-4K 

lu  action  by  landlord  for  repayment  of  tax 1.    90 

In  action  for  claim  and  delivery 11.     ^ 

In  action  f<>r  conversion 11.  7S, 8S 

In  action  for  money  advanced  for  principal L    964 

In  action  for  money  had  and  received L    9S3 

In  action  for  neglect  of  officer  to  pay  over  money 1.    266 

In  action  for  sale  of  real  property 1.    ^21 

In  action  on  a  guaranty L    910 

In  action  on  an  implied  contract 1.   905 

For  items  of  account 111.    154 

Form  of,  for  change  of  place  of  trial 11.    C58 

Ordem  thereon,  forms  of IL  6&^fi60 

For  surrender  essential  in  actions  of  forcible  rntry  and  detainer 11.    9^4 

For  sworn  statement  not  indispensable  In  tax  suits 11.    947 

How  and  when  made  in  actions  on  promissory  notes 1.    490 

Effect  of  failure  of L    44S 

How  alleged  in  complaint L    4iS 

Allegation  of  excuse  for  omission 1.    449 

Notice  of  demand,  refusal  and  non-payment,  form  of L    445 

Should  be  made  at  place  of  business  of  the  msker 1.    459 

Waiver  of .  by  guarantor 1.  454-455 

Kot  necessary  in  actions  against  stakeholders   L    9ST 

By  assignee  of  a  Judgment 1.    99T 

For  conversiou 11.      T9 

For  foreclosure  of  mortgage 11.    U9 

For  fraudulent  purchase ii. 

For  goods  sold  and  delivered,  at  fixed  price 1.  905. : 

Forindemnlty L 

For  money  had  and  received i.  85t-9S6 

Paid  third  party L  9)a-909 

For  note  payable  on  demand 1.    430 

For  services  at  a  fixed  price 1.  379^971 

Upon  imdertakmgs 1.  593,  tlT 
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Demand.  toz..  paob 

On  dlsclftimer  of  relation  u  tMdlee 11.     18 

Plac«  and  time  of  on  promlBeory  notes i.  481,463 

Beasonable  time  allowed  to  prepare  deed  in  specific  performance  ...  it.    1295 

Satisfaction  of  in  proceedings  against  Judgment ili.    611 

Upon  principal  is  necessary  in  action  on  undertaking 1.    628 

'When  essential  must  be  averred i.  810, 856 

When  further  demand  is  unnecessary  in  claim  and  delivery ii.    672 

Demand  for  Relief,  Complaint  must  contain 1.    199 

Legal  and  equitable  relief  may  be  demanded 1.    200,  111.    245 

Prayer,  what  to  contain ^ 1.    199 

Yerdlct  for  nut  erroneous  when  In  excess  of 1.    868 

What  may  be  included  in  action  for  repayment  of  deposit  on  real 

estate 1.    866 

When  necessary  in  answer i.    160 

Demurrage,  Form  of  allegation  for 1.    464 

Damagesfor i.    464 

Liabilltyfor   1.    465 

Demise.    To  be  counted  on  in  ejectment ii.     91 

Demurrer.    Causes  or  grounds  of ii.  872,878 

Commencement  of,  form  of 1.    149 

Facts  must  not  be  stated  in ii.    368 

Filing  and  senring  demurrer 11.    368 

Forms  of ,  see  Dbmubrkbs.  FoBMs  OF 11.  874-392 

Formsof.  to  replication  of  plaintiff Hi.    219 

General  demurrer li .    870 

Grounds  of,  apparent  on  face  of  complaints 1.    160 

Howalleged 1.    160 

Ingeneral 11.  869-373 

Judgment  on  general  demurrer,  when  may  be  taken 11.    365 

May  be  interposed  in  connection  with  answer 11.    480 

Mode  of  taking  objeitions 11.    362 

Must  be  disposed  of  before  trial  on  the  issues ill.    222 

lYeglect  to  demur,  a  waiver  of  the  objection 11.    863 

OUection  to  prayer  for  relief 11.    869 

Office  of ,  to  test  sufficiency  of  pleading 11.    869 

On  ground  of  ambiguity Ii.    891 

Statements  essential 11.    891 

When  it  will  not  lie 11.    391 

In  actions  of  ejectment li.    391 

On  official  bond U.    891 

Sale  and  delivery li.    891 

On  the  ground  of  another  action  pending 11.  360,377 

Defect  must  be  apparent 11.    378 

What  must  appear 11.    878 

In  divorce 11.  878 

In  foreclosure  of  mortgage 11.    878 

QuieUngUtle 11.    878 

On  ground  of  defect  of  parties 11.  860, 879 

Error  must  be  apparent 11.    379 

For  non-joinder  of  parties 11.    879 

Intrustfund 11.    880 

Objection  must  be  specially  taken 11.    880 

Howtaken 11.    880 

Statements  In.  how  made 11.    880 

On  ground  of  misjoinder  of  parties 11.    880 

ObjectlonB,  how  taken 11.    881 

Waiver  of 11.    381 

Too  many  plalntifb 11.    881 

Executor ii.    880 

Husband  and  wife li.    881 

Too  many  defendauts il.  381,384 

On  ground  of  misjoinder  of  causes  of  action il.  361,  382 

Objections  must  be  taken 11.    884 

Howtaken il.    884 

Joinder  of  parties 11.    884 

Waiver  of 11.    884 

In  actions  for  conversion il.    382 

For  fraudulent  conveyance ii.    883 

Against  husband  and  Wife 11.    383 

For  injury  to  person  and  property 11.    388 

On  a  recognizance 11.    884 

Against  sheriff 11.    384 

In  trespass 11.    885 

On  ground  of  want  of  facts  sufficient  for  a  cause  of  action 11.  361,  385 

KfTectof li.    887 

Statement  of  ground 11.    389 

WhatitadmiU 11.    890 

Whentaken 11.    387 

In  actions  «n  bills  of  exchange 11.    385 

Cloudon  title ii.    386 

Divorce 11.    887 
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Demurrer.  roL.  taom 

Enforcement  of  Jadgment il. 

Guaranty li. 

Benrlces  of  physician il. 

Speciflcrelief li.    9tf9 

Statute  penalties ii.    aBO 

Undertakings,  penal  bonds lu    3M 

Usurpation  of  office ii.    388 

When  it  Will  not  lie il.    387 

For  departure  in  amended  petition 11.    Ssf 

Defect  of  parties 11.    3m 

Illegal  date,  when  Immaterial 11.    986 

Ktt  adjiuHcata li.    3B 

Objections  under  this  ground  enumerated,  action  premature 11.    3SS 

Failure  to  aver  membership  in  company IL    381 

Delivery  of  bond 11.    SsS 

Demand 11.    388 

Presentment  of  claim li.    388 

Performance  of  conditions 11.    388 

Failure  to  demand  attachment  of  body 11.    38S 

Legal  effect  of  written  Instrument IL    398 

Statute  of  frauds IL    Sd» 

BUtute  of  limitations 11.    3(« 

That  securities  are  not  promissory  notes li.    388 

Want  of  date  of  lien li.    388 

On  the  ground  of  want  of  Jurisdiction. IL  300,37$ 

Statement  of  grounds li.    3i8 

On  the  ground  of  want  of  capacity  to  sue IL   S00,y7< 

Defect  must  be  apparent ii.    378 

Objection  waived 11.    3TT 

Of  corporation 11.    378 

Receiver 11.    371 

Statements,  how  made li.    377 

Special  demurrers 11.    371 

To  answer  in  maniiamiM ill.    &rt8 

To  answer  and  cross-complaint  of  defendant Hi.    21i 

Grounds  for,  and  effect  of Hi.    313 

Waiver  by  failure  to  demur 111.    223 

WhenwiUlle ill.    SIS 

What  a  demurrer  admits 1.    13S,    11.    96i 

When  a  demurrer  lies 11.   365, 3»3 

Should  be  only  to  counts  badly  pleaded ii.    S6S 

When  it  will  not  lie 11.    387 

Remedy  for  redundancy,  etc il.    38T 

Demurrers,  Forms  of.    On  the  ground  of  ambiguity 11.    881 

Another  action  pending li.    377 

^  Fac IS  ineufflcient  for  a  cause  of  action ii.    S>iS 

'  Defect  of  parties ii.    378 

Misjoinder  of  causes  of  action ii.    383 

Parties 11.    3tO 

Want  of  capacity  to  sue iL    376 

/  Jurisdiction  of  person  or  8ubject*matter U.    378 

On  several  grounds il.    383 

To  some  of  alleged  causes  of  action 11.    374 

To  anHwer  and  cross-complaint ill.    SIS 

To  reply ill.    SIS 

Denials.    By  assignee  in  use  and  occupation,  eifect  of IL    503 

Effect  of  positive  denial iU.     ST 

Effect  of  part  denial 11.    iSl 

Effect  of  want  of  in  answer iii.    SSS 

Essential  in  electment U.    67S 

Insufflciency  of IL    975 

Sufficient   li.    578 

General,  fee  Gbkebax.  Denzals. 

In  answer  are  not  new  matter IL    887 

Incons< stent .  are  bad 11.   808 

Insufficient,  in  claim  and  delivery il.    57S 

or  plaintiff's  title 11.    5n 

On  promissory  note IL    513 

What  evidence  inadmissible  under 11.   MS 

Literal  and  coi^unctive  are  bad IL    403, 488,  574.  578,  6«i 

Of  act  of  partner  is  not  a  denial  of  partnership ii.    470 

Of  assignment  in  creditor's  suits,  how  stated ii.    604 

Of  authority  to  draw  bill,  what  to  contain 11.    907 

Of  condition  in  action  of  foreclosure 11.    503 

Of  damage  must  be  specific  In  trespass 11.    56S 

What  may  be  shown li.    565 

Of  delivery  in  action  on  promissory  note,  effect  of ii.    511 

In  action  of  foreclosure IL    594 

Of  execution  in  creditor's  suits,  form  of 11.    6D4 

Of  execution  and  genuineness  of  instrument  must  be  aocompanied 

by  affidavit ill.    151 

Form  of  affidavit ill.    151 
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Denials.  vol.  paob 

Of  fraud,  how  made li.  425 

Of  ini:«>rporatl<'n  mutit  be  Bpeciflc 11.  467-469 

iif  indebteduBBB  in  action  for  use  and  occupation 11.  603 

Of  interest  in  incorporation,  stock  sold 11.  469,470 

Of  judgment,  what  bhould  be  staled 11.  495 

In  creditor  B  suit ii.  604 

Of  legal  conclusions  are  bad It.  405 

Wh-u  admlsBible li.  406 

Of  non-payment  in  action  on  note  issue  formed  by 11.  611 

Of  partnerhhlp,  lorm  of  insufflcient 11.  616 

Of  pUlutitTs  performance  on  guaranty 11.  490 

On  written  conti  act,  effect  of 11.  601 

Of  seyeral  allegations  are  but  one  defense 1.  160 

Of  subscription  to  stock,  lorm  of 11.  470 

Positive  denials  required  in  creditors'  suits 11.  COS 

Several,  on  information  and  belief,  when  instiflicient 11.  430 

Specific,  required  m  answer  to  each  allegation 11.  399 

By  direct  and  unequiyocHl  statement 11.  400 

Either  positively  or  on  information  and  belief f . . . .  11.  4U0 

Insufficient  denials ii.  400 

Sufficient  denial  in  action  for  claim  and  delivery 11.  674 

Of  incorporation 11.  467 

To  new  matter,  form  of  general  denial ill.  216 

Form  of  special  denial ill.  216 

Denials,  Forma  of.    General  denial  as  to  part  of  a  plen ding il.  421 

Definition  of II.  420 

In  actions  by  and  against  assignees li.  465 

In  assault  and  battery 11.  638 

In  divorce li.  607 

In  usurpation  of  office 11.  610 

Of  one  of  heveral  causes  of  action 11.  421 

Positive  form  of 11.  419 

Of  knowledge  sufficient  to  form  a  belief 11.  428 

Explaining  cause  of  Ignorance 11.  430 

On  information  and  belief it.  427 

Specific  denial  by  articles 11.  421 

In  actions  for  specific  performance li.  611 

For  claim  and  delivery 11.  669,571 

In  creditors' suits 11.  604 

Inejectment 11.  676,678 

In  guaranty   11.  490 

Ofagreement li.  422-423 

Of  assignment  in  CI  editor's  suits li.  604 

Of  Character  and  capacity  as  corporation 1< .  467 

As  trustee 11.  469 

Of  conditional  delivery 11.  424 

Of  contract  In  actions  of  employment il.  627 

Of  deed il.  423 

Ofdemand 11.  424 

Of  emyloyment  as  common  carrier 11.  666 

Of  performance  of,  conditions 11.  423 

01  falsity II.  424 

Of  fraud 11.    425 ,  426, 610 

Of  offer  to  perform  in  charter  party 11.*  626 

Of  officl  il  capacity ii.  470 

or  partnership 11.  426 

Of  part  performance li.  425 

In  specific  performance 11.  612 

Of  performance  in  action  on  an  award ii.  487 

In  action  on  employment 11.  627 

In  action  on  indemnity 11.  628 

In  actions  for  sale  of  real  property 11.  638 

Of  iKMsession  of  assets  In  creditors' suits  11.  604 

Of  representations 11.  426 

Of  sale il.  426 

Of  trust 11.  426 

Bpeciflc  denials  in  particular  cases 11.  487 

Agents  and  employees'  denial  of  negligence  in  sale 11.  669 

Of  negligence  in  giving  credit 11.  659 

Of  lAjury 11.  659 

From  collision 11.  659 

Assault  and  battery,  denial  of  battery 11.  638 

Awards.    Denial  of  award 11.  487 

Of  parol  submission 11.  487 

Of  performance  by  plaintiff 11.  487 

Of  revocation 11.  487 

Bailees,  denial  of  bailment 11.  555 

Bills  of  exchange,  denial  of  acceptance 11.  606 

Of  presentment 11.  506 

Of  controverting  excuse  for  non-presentment li.  608 

Of  acceptance,  presentment  and  protest ii.  608 
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DeniAlt,  Form*  of.  toi. 

Oharter-puiy,  denial  of  offer  to  perfonn tt.  SM 

Olmlm  And  dellyery,  denial  of  posaemion,  property  «nd  Tilue    H.  sn 

Denial  of  property  in  plaintiff U.  57J 

Common  carrlera,  denial  of  being  4  carrier ii.  *A6 

Of  employment il«  S^ 

Of  loea  of  goods ii.  SSI 

Of  receipt  of  goods i*-  SST 

Oonyersion,  denial  of  bailment ii.  50 

Of  plaintifl'B  ownership U.  Mi 

Oorenants,  denial  of  ooyenant *^  ^'^ 

Ofbreschof ii.  »» 

Creditors  suits,  denial  of  assets ii.  CM 

Ofexeontlon ii-  «* 

Of  Judgment ii.  SU 

That  conveyance  was  ftsudulent ii*  ^M 

Divorce,  denial  of  adultery it.  BX 

ejectment,  denial  of  title ii.  ^^ 

Of  ownership  and  damage ii.  675 

Employment,  denial  of  contract ii.  SST 

Of  plaintiff's  performance ••....  ii.  537 

Express  promises,  denial  of  promise ii.  4^37 

False  imprisonment,  denial  of  arrest ii.  2^ 

Of  want  of  probable  cause ii.  MS 

Forcible  entry  and  detainer,  denial  of  plaintiff's  poasessioii, 

breaking  and  damage il.  614 

Foreclosure  of  mor^ge,  denial  of  mortgage ii.  SBS 

Denial  of  notice ii.  ft^ 

Ofasslgnment ii.  997 

Fraud,  denial  of  fraud ii-  ^^ 

Of  mistake    tt.  «• 

Ooods  sold  and  delivered,  denial  of  title ii.  488 

Guaranty,  denial  of  plaintliTs  pexf  uimance ii.  490 

Indenmity,  denial  of  perlormance ii.  SM 

Injuries  by  negligence,  d^dal  of  ownership  and  posseasltiiu^l.  55S,  M4 

Oftcienter il-  SU 

Insurance,  denial  of  policy ii.  491 

Ofloss ii.  «« 

Of  plaintiffs  interest ii.  4M 

Judgments,  denial  of  Judgment ii.  4M 

Libel  and  slander,  deulal  of  Inducement U.  MS 

Ofmallce U.  «l 

Honey  counts,  denial  of  loan ii.  4M 

Denial  of  receipt ii.  m 

Denial  ot  request iL  tff 

Promise  of  marriage,  deiilal  of  promise ii.  ^9 

Ofbreachof iL  •» 

Of  plaintiff's  readiness ii.  69 

Promissory  note,  denial  of  note ii.  509 

D^al  of  indorsement ii.  SK 

Of  notice  of  dishonor II.  5lT 

Of  presentment ii.  6Ii 

Nuisance,  denial  of  plaintiff's  titie ii. 

Denial  of  nuisance ii. 

Bale  of  real  property,  denial  of  agreement U. 

Of  plalntlfl^B  performance ii. 

Slander  of  title,  denial  of  injury  and  malice ii.  Ml 

Bpeciflc  performance,  denial  of  contract,  payment,  seisin* 

and  delivery  of  possession iL  611 

Of  part  perrormanoe IL  611 

Of  readlQoss  to  perform iL  611 

Trespass,  denial  of  plaintiff's  title ii.  Ml 

Of  plaintiff's  posseraion ii.  Ml 

Of  right  of  possession ii.  M4 

Ofbreaking ii.  M* 

Oftaklng U.  " 

Use  and  occupation,  denial  of  hiring U. 

By  assignee ii. 

Of  use  and  occupation ii. 

Waste,  denial  of  waste ii. 

Departure  from  contract,  when  not  material il. 

From  state,  a  ground  for  srrest iiL 

In  pleading,  what  is ill. 

When  reply  Is  a  departure  from  complaint UL 

Deposit,  In  arrest  and  bail.  In  lieu  of  ball ill. 

In  court,  in  what  cases  made 111.  69 

Equivalent  to  undertaking  on  appeal HI.  41T 

Depositions,  Affidavit  for  examination  of  witness,  form  of ill.  M6 

For  commission  to  examine,  form  of UL  H6 

By  whom  made ill. 

What  It  must  show ill. 

OommisBlon  to  take  deposition,  form  of ill. 
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Depoaitloni.  vol.  vaob 

InterrogfttoriM,  Mttlement  of 111.  660 

What  to  conUin 111.  660 

What  Mtnm  should  state Ul.  661 

Bzeeption til.  663 

Tonn  of  deposition ill.  661 

Oertiflcate  of  notary  to,  f  onn  of 111.  663 

What  Is  rafllcient ill.  663 

Oertlflcate  of  malllDg,  form  of ill.  668 

Notice  of  motion  for  commlnloo,  form  of 111.  648 

Notice  of  time  and  place  of  taking  deposition,  form  of ill.  647 

Service  of ill.  647 

WalTcr  of  objections ill.  648 

Of  witnesses  maj  be  taken ill.  644 

Before  whom  taken ill.  644 

Oompetency  of  witness ill.  646 

Howtaken 111.  646                                I 

When  admlMible ill.  646                                ! 

Order  for  commission  to  take  deposition,  form  of ill.  649 

Order  shortening  time  of  notice ill.  647 

Stipulation  that  deposition  may  be  taken,  form  of 111.  648                              | 

When  used  as  evidence ill.  661 

When  excluded ill.  663 

Deputy,  Bnle  of  law  as  to  acta  of  In  service  of  rammons 11.  688 

What  complaint  should  allege  in  actions  against  oi&cers 1.  300                               ! 

Description  of  goods  set  out  in  complaint  in  toe  verba 1.  808 

Of  instrument  In  action  on  undertaking,  what  insuHlclen  t 1.  638 

Of  land  as  givt'U  in  a  deed,  a  question  of  fact ill.  383                               i 

In  action  on  breach  of  covenant 1.  476                               I 

In  action  for  trespsss,  what  sufficient 11.  61 

In  action  of  ejectment 11.      91,93 

In  action  of  foreelonir^.., 11.    134,188 

In  action  to  quiet  UUe 11.  188  ■ 

In  creditor's  salt  against  heirs 11.  316 

In  forcible  entry  and  detainer 11.  830 

In  action  for  taxes 11.  847 

Of  party  defendant  in  complaint 1.  341 

Premises,  how  designated  in  action  for  rent  reserved  on  a  lease 1.  888 

Yarianoe  in  between  pleading  and  proof  materiality  of 1.  141 

In  actions  for  sale  of  real  property 1,  631 

What  is  sufficient  in  sherlfTs  retaru  on  summons 11.  686 

Deaertion,  What  oonstitntes 11.  386 

Detainer.    See  F0B01BI.B  Emtbt  ahd  Dstaineb. 

Determination.  In  pleading  ajudgment,  designate  officer  of  special  jurisdiction     1.  840 

Of  rights  in  usurpation  of  office 11.  810 

Of  partnership  disputes,  form  of  agreement  for  submission 111.  614 

Principles  of ,  by  arbitrators ill.  619 

By  appelate  court ill.  461 

Power  of  comn,  in  question  of  juristlctlon 11.  876 

Devisee,  Complaint  in  action  by 1.  307 

By  devisee  of  covenantee,  on  covenant 1.  478 

Different  parties  in  one  action,  Who  may  be  joined 1.  106 

Diligence,  A  question  of  fact ill.  383 

line  diligence  sufficiently  defined ...  .  ill.  339 

Governs  the  equities  as  between  attachment  creditors HI.  63 

How  stated  in  affidavit  for  enlargement  of  time  to  surrender  defend- 
ant   ill.  44 

Must  be  shown  in  application  to  set  aside  a  default Hi.  833 

In  application  for  new  trial  from  newly-discovered  evidence  ill.  867 

Most  be  used  in  application  for  commission  to  take  testimony 111.  340 

Bequired  of  sheriif  in  executing  writ  of  attachment 111.  60 

Directors,  Authority  of  directors  of  a  corporation 1.  318 

Complaint  is  action  against  directors  of  Insurance  company 1.  336 

Liability  of  directors  uf  corporation 1.  337 

Powers  of  directors  of  corporation i.  318 

See  OOBPOBATIONS. 

Disaffirmance  of  deed  by  infant i.  861 

Disavowal  of  Sale.    Seller  may  disavow  and  reclaim  gooda 11.  361 

Discharge  of  attachment,  notice  of  motion  for ill.  64 

When  writ  shall  l>e  discharged lU.  71 

When  not Hi.  71 

Of  defendant  from  arrest,  order  for ill.  88 

When  defendant  win  be  discharged ill.  40 

Onbail ill.  40 

Of  emplovee,  right  of  master  on 1.  488 

Of  garnishee  by  close  of  term ill.  76 

Of  liability  of  stockholder  of  corporation 1.  280 

Of  surety  bv  extension  of  time  on  promissory  note 1.  464 

Under  what  plea  admisaible  after  answer ilL  304 

Under  writ  of  hd^>e4U  corjnu ill.  671 

In  bond  of  Indemnity,  how  efbcted i.  496 

BszxB,  Vol.  111-41 
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Discharec.  ▼oi^  fao« 

What  plea  of  must  ayer il.    4S 

How  pleaded U.    43S 

Ou  the  monej  coonts ii.    4M 

Disclaimer,  In  cases  of  ejectment,  effect  of U.    GBS 

In  foreclosure ii.    ^M 

In  partition,  what  essential 11.    6u0 

In  answer  In  action  to  quiet  title,  effect  of ii.    1S3 

DismiBsal  of  action  ol  ejectment  upon Ui.    315 

Discontinuance,  Whatitavoids li.    431 

Discretion  of  Court.    In  admitting  or  refusing  eyldence ill.    afiS 

Allowance  of  costs UL    333 

Inequity lil.    ^S 

Appointment  of  recei  ver i.    374 

Bringing  iu  necessary  parties Ui.    183 

Fixing  time  for  Interest  in  specific  performance tf.    aus 

Oranting  injunctions  in  trespass iii.    139 

Granting  new  trial  on  ground  of  insufficiency  of  eyldence iti.    'SBt 

Granting  writ  of  c<r(<orari iii.    563 

Striking  out  answer  filed  after  time ill.    177 

To  extend  time  for  fill ug  papers. ill.    148 

For  filing  answer  or  demurrer iiL    155 

Motions  for  Judgment  on  the  pleadings  are  in iii.    2ZJ 

Orders  resting  in,  are  not  appealable ilL    3d0-4i9 

Disease.    Charge  of  having,  when  actionable  language i.    57i 

Dishonesty.    Imputations  of ,  when  slanderous.  ^ 1.    6b4 

Dismissal  of  Action.    By  consent,  in  writing iii.    S13,Sll 

By  the  court,  when  it  will  dismiss iii.    313«3U 

By  plaintiff,  when  it  may  be  dismissed iii.    314 

By  stipulation,  effect  of ill.    314 

Effect  of,  a  final  Judgment iii.    315 

In  claim  and  delivery l2i.     85 

In  Injunction iii.    143 

On  motion  for  change  of  venue ii.    €0 

Form  of  demand  for  relief ,  no  ground  for iii.    313 

For  want  of  undertaking iii.    153 

In  ejectment  upon  disclaimer iii.    SIS 

Motion  for  what  itshould  state iii.    315 

When  and  when  not  granted iii.    315 

Of  prosecution  prima  facie  evidence  of  want  of  probable  cauae i.    5M 

Order  for  is  not  appealable  iii.    avT 

When  action  mav  be  dismissed ill.    313 

When  appeal  will  be  dismissed lit.    443 

Effect  of  dismissal ill.    453 

When  and  when  not  a  bar ii.    4l3 

Diaobedience  of  Process.    A  contempt  of  court iii.    SSI 

Of  writ  of  mandamus iii.    5M 

Disqualification  of  Judge.    A  ground  of  motion  for  new  trial il.    6tf 

Disrespectful  Language.    Commitment  fur  contempt  for iii.    fi35 

Diaaolution.    Action  does  not  abate  from U.    4E8 

iinswers  in  actions  for  dissolutiou  of  partnership ii.    fiOS-tiUT 

Bee  AKSWEBB,  ±^OBMs  or. 

By  assignment,  complaint  in  action  for U.    tXt 

Bydeath ii.    m 

Cause  of  action  by  dissolved  corporation L    US 

Complaint  against  trustees  of    i.    S23 

Complaint  in  action  for  dissolution  of  partnership ii.    217-sat 

Bee  CouPLAiNTS,  Fobms  or. 

By  surrender  of  corporate  powers i.    334 

Surrender  by  trustees i     335 

When  dissolution  may  be  obtained IL    319.323 

Dissolving  Injunction.    Notice  of  motion  to  dissolve iii.    m 

Damagesoa ill.    I3i 

Eflbct  of  dissolution iii.    140 

Ground  of  notice Ui.    140 

Order  dissolving  injunction • id.    144 

District  Attorney.    Any  one  may  be ii.    310 

Distribution.    Of  sssets  in  action  for  dissolution ii.    sit 

Of  proceeds  of  sale  under  attachment ill.     73 

District  Courts.    Appeals  from  to  supreme  court ill.    90 

Amount  in  controversy ixu    3?i 

Criminal  Jurisdiction  of L     33 

Jurisdiction  of i.       83.JB 

Inequity i.      si 

Organization  of i.     31 

Termsof i.     S3 

Where  held t.     S3 

Have  no  appellate  Jurisdiction i.     SS 

In  actions  of  divorce , , i.     34 

Ditch.    Right  tobuild U.     a 

Diverting  Water.    Action  by  riparian  owner  when  it  lies iL    MO 

Immaterial  averment  in  answer iL 
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Diverting  Water.  vol.  paos 

IsannlBanee 11.  160 

Statement  in  motiioii  for  li^imction  against ill.  121 

When  it  will  not  issue ill.  122 

Diversion  of  note  as  a  plea  in  answer ii.  612 

Divorce  and  Annulment  of  Marriage ii.    227-249 

Adultery 11.    227-236 

Appeals 11.  230 

Desertion 11.    236-237,608 

Extreme  cruelly 11.    237-241 

Felony,  convlctilon  of 11.  236 

Habitual  drunkenness 11.  242 

Yoidmarriage 11.  249 

Willful  neglect,  having  ability,  etc il.  241 

Willful  neglect,  Idleness,  etc 11.  242 

Answers  in  actions  for U.    607, 609 

Condonation  must  be  specially  pleaded 11.  609 

Limitation 11.  608 

Marriage  admitted  if  not  denied Ii.  608 

Becrimination 11.  608 

Residence  and  inhabitancy 11.    608,609 

Docketing.    Judgment  when  to  be  docketed Hi.  809 

Duty  of  clerk ill.  809 

For  balance  due  after  sale  on  foreclosure 1.  316 

When  it  need  not  be  averred  In  creditors' suits 11.  302 

When  it  must  be  averred ii.  209 

Documentary  Evidence.  What  exemplification  of  decree  in  divorce  must  show  111.  2/06 

See  iKSPEOTioN  of  Dooumbkts. 

Documents,  Tnsuffleient  denial  of  facts ii.  430 

Dog.    Complaint  for  injury  to  person  by  bite  of  dog 1.  619 

For  injury  to  property  by  vicious  dog ii.  62 

For  shooting  plalntifrs  dog il.  63 

Dollar  Marks  in  tax  assessments         ii.  347 

Domestic  Corporation,  Complaints  In  actions  by  or  against i.  213 

Under  acts  of  roads  and  highways i.  216 

On  stock  assessment 1.  216 

Subscription. 1.  217 

On  subscription  to  a  public  object 1.  219 

LiabilK  y  of,  for  agents,  etc 1 .  212 

Domicile,  What  constitutes.  In  taxes  and  taxation 11.  347 

Dormant  Partner,  Keed  not  be  Joined  in  action  by  the  firm i.  268 

Doubtful  'Language,  How  construed 1.  137 

Drafts,  On  appropriation  for  government  work,  when  due 1.  418 

Bee  Bills  of  Exohanos. 

Drover,  Liabilities  of 1.  615 

Due.    Due  and  owiufc  are  conclusions  of  law i.  118 

Due  appointment  of  public  officer  presumed 1.   123,261 

Due  notice  cannot  be  defined 111.  148 

Promissory  notes,  when  dae 1.  434 

What  it  Implies  in  action  on  contract 1.  283 

Sufficient  averment  in  complaint i.  283 

When  drafts  on  appropriation  for  government  work  become  due. ...     1.  413 

Duly.    Signification  of,  in  pleadings 1.  118 

Duly  appointed,  what  it  implies 1.   261,  268 

Duly  authorized,  when  an  essential  averment 1.  4£6 

Duly  given,  sufficient  averment  of,  in  complaint 1.  340 

When  duly,  must  be  alleged  in  complaint  on  a  Judgment 1.  841 

When  not 11.  303 

Duly  and  legally  held,  allegation  in  usurpation  of  office 11.  310 

Duplicity.    In  replication,  what  is 111.  220 

Insufficient  plea  in  action  on  bond 11.  636 

Duress.    As  a  plea  in  action  on  promissory  note ii.  611 

Duty.    Aconcluslin  of  law i.  118 

Action  for  breach  of,  against  sheriff 1.  263 

As  bailees,  must  be  shown  in  action  against  common  oanlers il.  38 

Of  clerk  in  entry  of  Judgment  on  verdict 111.  276 

In  docketing  Judgment ill.  809 

In  trial  of  cause ill.  337 

See  Clerk. 

Of  sheriff  in  action  of  claim  and  delivery 111.  86 

In  service  of  writ  of  attachment 111.  60 

See  Shisbiff. 

Of  surviving  partner  to  wind  up  affiilrs i.  369 

Of  master  in  charter-party 1.  464 

Of  owner  of  dam 11.  167 

Omission  of,  must  be  lUleged  In  action  for  negligence « 1.  606 

E. 

Earnings  of  debtor,  what  exempt  from  execution ill.  489 

Easement.    Deflnltlonof ii.  16t 
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Basement.  tck^  f&ox 

^ectment  lies  on  land  sabject  to 11.     W 

In  Acttons  for  trespass iL    CM 

In  partition IL    1T2, 17« 

As  s  defense  in  forcible  entiy 11.    U4 

Relatlye  to  water-courses 11.    Itt 

Blgbt  to  build  wharves,  an  eaiiement IL     9T 

On  oyerflowed  lands,  not  an  easement iL     91 

Street  railroads IL    sa 

Bfifectof,  admission  in  answer ^..    IL    iSA 

Answer lii.    1« 

Appeal IIL    140,409 

Assignment  of  demands i-    ttS 

Decree ili.    9311,909 

Demurrer 11.    387,  lil.    SIS 

Dismissal IIL   S15,«SI 

DlMolution lU.    14P 

Former  Judgment U.    MS 

Judgment ill.    Ml 

Judgment  by  default lil.   aT 

Iievy 111.    «BS 

LUpmdau IL    CB 

Hotion  for  new  trial fd.   S0 

KewtrUl flL    1«S 

Nonsuit iU.    liS 

Noticeof  settlement  of  statement ,...  UL   391 

Flea  of  tender IL   M» 

Belease  byoneof  seyeraljointplaintiib U.    4H 

Reversal ill.    473^  #3 

Settlement  of  statement lii.    40 

Stotute  of  Umitations IL    410 

Special  pleas 11.    418,  MS 

Supplemental  pleadings UL   SOI 

Tender UL    654 

Verdict  on  trial  of  right  of  property UL    4ST 

Verification  of  pleadings 1.    15B 

Writ  of  attachment IU.     58 

Ejectment,  Answers  in  actlonof U.    ST5-8M 

Denials  essential tt.    m 

Sufliclent  and  insuffloient U.   876,   878,  M 

Disclaimers  in. iL    HI 

Equitable  defense  specially  pleaded IL   58i 

Equitable  title U.    SV 

For  lunatic's  land i.   9M 

Bstoppel ,  doctrine  of * U. 

How  pleaded II. 

Inpaii tt. 

Judgment U. 

Landlord  and  tenant IL    081 

Purchase  of  adverse  claim U. 

Oeneral  issue tt. 

Improvement  set-ofT  in IL 

Mexican  grant U. 

Newmatterin U.    87e»8B4 

Purchase  by  defendant U.    ST6 

Separate  answer M.    881 

Several  defenses  in U.    884 

Form  of  answer  containing U.    878 

Speoial  pleas  in  abandonment H,    109,879 

Abatement IL    S78.8W 

Forfeiture U. 

Former  recovery tt. 

Orant  of  easement U. 

Homestead U. 

Misjoinder. tL 

Non-tenure IL 

Title  and  richt  of  possession U.    878,  877,  818 

Adverse  possession  for  five  years  givMUtle  to  land U.    118 

Must  be  specially  pleaded  in  answer IL    891 

Oonsecutive  possession,  effect  of U.    M8 

Five  years' possession  construed tt. 

Statute  of  limitations  construed U. 

Insufficient  plea tt. 

»d. 


How  pleaded U. 

TiUeby IL 

What  constitutes tt.     99 

On  public  lands tt.    199 

See  Anbwbbs,  Fobms  or. 

Oomplaints,  in  actions  of tt.  89-111 

Averment  of  title  of  ancestor tt.   109 

Allegations  setting  forth  title  by  deviee,  form  of tt.   188 

Allsgation  of  title,  what  Buffioient tt. 
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^}ectinent.  tol.  faqs 

Demiie,  what  to  be  ooimted  on ii.  91 

Deaoriptlon  of  premiMs,  how  lUtad U.  91 

By  designation 11.  91 

Indication U.  98 

Linee U.  91 

Name 11.  93 

Quantity U.  91 

Ewential  avermenta,  what  axe il.  99,108 

Inanfllcient  ayermenta  under  lease ii.  116 

MMttets  redundant 11.  95 

Mineral  lands,  essential  allegations » it.  Ill 

Ouster,  what  must  be  alleged ii.  97 

Possessory  act,  what  must  be  shown ii.  Ill 

BeiBore  in  fee,  how  alleged ii.  98 

Ayerment  of  essential 11.  101 

BuiBdency  of  complaint ii.  103 

Title  derived,  thougb  ilrm,  how  alleged ii.  104 

Value  of  matter  in  dispute  muiit  be  averred 11.  lOd 

See  OOMPLAINTS,  FOBMS  OF. 

Oolor  of  title,  what  is 11.  90 

Entry  without,  effect  of ii.  93 

How  distinguished  by  statute  of  limitation il.  109 

Oonreyance  pending  auit Ii.  90 

Costs  allowed  in  actions  on iii.  889 

Damages  in 11.  90 

Tenants  in  common il.  108 

Deed  as  sTidence  of  title 11.  90 

Demurrers  In  actions  of il.  891 

Dismissal  of  action  in.  eflect  of lU.  815 

Estoppel,  when  it  confers  a  right  to  action 11.  106 

Form  of  action  not  limited U.  93 

Findings  in  action  of ill.  240 

Form  of  notice  of  Ii*  j»cnd«tM  in 11.  8M 

Form  of  undertaking  in  appeal  in ill.  416 

Deposit  in  court  equivalent  to Ul.  41T 

Bufflciencyof ill.  418 

When  made  and  filed iU.  417 

Gold  coin.  Judgment  in  for  use  and  occupation Hi.  819 

H ighways,  right  to  recover ii*  93 

Identification  of  land,  what  plaintiff  must  show 11*  94 

InJuDction  to  restrain  trespass it  94,976 

Against  waste,  when  allowed Ii*  976 

Intervention il .  94 

In  United  States  courts,  nature  of 11.  106 

Joinderof  actions Ii.  94 

Joint  Uability  in 11.  95 

Land  covered  by  Mexican  grant ii.  96 

Subject  to  easement il.  95 

Line  of  canal,  notice  required ii.  HO 

Measure  of  reUef  in ii.  95 

Mineral  lands,  how  located  on 11.  Ill 

Mining  claims,  appropriation,  how  effected 11.  Ill 

Extent  of 11.  119 

Poesesslon  and  constructive  possession  of ii.  119, 118 

How  held Ii.  119 

Ownershipof ».••  U*  119 

Bale  and  verbal  sale  of 11.  118 

Regulations  of ,  how  construed U.  118 

Mortgaffee  and  mortgairor.  rights  of 11*  96 

Occupation,  what  constitutes U*  HO 

Oregon  oode 11*  117 

Overflowed  land,  ejectment  from 11.  97 

Parties  plaintiff,  in  action  uf 1.     68,  11.  98 

Defendant,  in  action  of 1.     98,  il.  98 

Petition  by  landlord  to  be  made  defendant,  in  action  of til.  198 

Possession  by  plaintiff,  what  must  be  shown 11.  98 

Bydefendant 11.  98 

Actusl,  what  is 11.  109.114 

By  tenants  in  common,  rights  under 11.  108,601 

Constructive 11.  90 

As  evidence  of  title U.  99 

NotloeoftlUe U.  99 

Xxtentof 11.  110 

Insufficient lU  HI 

Of  part,  effect  of 11.  HO 

Bight  of  is  all  that  is  required 11.  101 

What  Is  sufficient Ii.  HO 

Prior  possession,  compliance  with  statute  required 11.  114 

Entry  upon  lands,  rights  under U.  H4 

Of  water,  effect  of 11.  H5 

Presumptions  of  ownership  under U*  114 
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Ejectment.  toi*.  rifii 

When  it 'Will  prerall  in  ejectment iL  lU 

Beference  bj  stipulation,  effect  of 11.  lOS 

Bents  and  proflts,  rights  to  and  demand  for iL.    100,101 

As  against  tenants  in  common ii.  103 

Statement  on  motion  for  injunction  restraining  proceedings  In Ui.  116 

Ck>nditionfi  essential liL  117 

Who  may  enjoin til-  IIT 

Statute  of  limitations,  adverse  possession ii.  M 

Distinction  between  right  of  possession  and  color  of  right 

under IL  108 

Title,  strength  of ,  the  ground  of  recovery Ii.  Uft 

Tax  title,  rights  derived  under II.  100 

Termination  of  pending  suit,  effect  of iL  IM 

United  with  prior  possesion ii.  104 

Equitable  not  sufficienjt U.    1O4,10S 

By  prior  possession,  sufficiency  of ii.  115 

Derived  through  sherifTs  sale  and  deed il.  105 

Subsequently  acquired ii.  106 

Two  titles,  presumptions 11.  100 

Variance  between  allegations  and  proof ii.  9i 

When  action  may  be  maintained Ii.  100 

In  case  of  highways Ii.  0 

Causes  which  cannot  be  unitc»d ii.  M 

Land  subject  to  easement Ii.  9S 

When  action  will  not  lie ti.  107 

Who  may  maintain  ejectment i.    68,    ii.  OS 

Heir  of  devisee,  when  he  cannot ii.  lOS 

Pergonal  representatives  of  lessee 11.  116 

Settlers  on  public  lands ii.  101 

Oomplalnt  by  Insufficient Ii.  K9 

Vendor  of  laud  may  sue ii.  lOi 

Election.    Defendants  may  be  compelled  to  elect  between  defenses Hi. 

Election  or  intention,  a  question  of  fact ill. 

notice  of  motion  to  require  plaintiff  to  elect  between  counts ilL  I7< 

Affidavit  thereon Hi-  ITS 

Of  remedy,  in  action  for  false  imprisonment I.  061 

For  money  had  and  received I.  350 

For  personal  property ii.  73 

In  counter  claims iL  477 

In  defenses  to  actions  of  ejectment II.  £80 

Election  Cases.    Ck>unty  judge  cannot  grant  continuance  in iii.  941 

Of  Bupreme  court  on  appeal  In  contested  elections ill.  481 

Embezzlement.    In  actions  for  personal  property,  allegation  of iL  A3 

Empaneling  Jury.    Objections  to  the  panel Hi.  957 

Proceedings  on,  see  JuBY ill.    2S4-961 

Employer.    In  actions  for  personal  injury,  when  liable 1.    600, 603, 008, 616,  €9 

Employment.    Complaints,  in  actions  on i. 

See  CoMPLAnrrs,  Fobms  of. 

Apprentices  wages L 

Assignment  of  indentures L 

Covenants  in  indentures 1.  491 

Discharge  of  employee L  4Sfl 

Entire  contract L    S78,4MI 

Defenses  in  actions  for ii.    tV^iSB 

Apprentice,  illness  of ii.  638 

For  sale  of  real  estate Ii.  307 

In  actions  by  guardian i.  SSI 

Offertoperform i.  409 

Bescission  of  contract i.  469 

Enforcement.    Of  Judgment,  demurrer  to  action  for 11.  Sflt 

How  made HL  40T 

Of  trust 11.  919 

Engrossment  of  statement  on  appeal iii.  439 

On  motion  for  new  trial 111.  980 

Enlargement  of  Time.    Affidavit  on  motion  to  enlarge  time  to  plead ill.  156 

In  discretion  of  court iii.  169 

Order  enlarging  time,  form  of UL  U6 

To  surrender  defendant,  notice  of  motion  for itt.  44 

Affidavit  in  support  of  motion itt.  44 

Diligence,  how  stated ilL  44 

Entire  Contract.    Distinction  regarding i.  4M 

For  work  and  labor L  sn 

Entire  Conversation.    In  action  for  slander L  6TB 

Entitling  Affidavit i,  IBS 

Entry.    Of  judgment,  duty  of  clerk ill.  306 

On  default Iii,  S16 

On  verdict  of  Jury lil.  970 

When  appealable IIL  399 

When  eutcr<Ml  nunc  pro  tunc iii,  307 

On  real  property,  action  to  recover  possession f IL  99 

Of  verdict,  duty  of  clerk ill.  976 
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Bntry.  vol.  paox 

On  lands,  how  made iL  384 

Means  a  lawful  entry i.  18S 

'W  here  there  is  no  adverse  possession 11.  Hi 

Under  law,  what  most  be  shuwu il.  614 

Without  color  of  title 11.  03 

"Without  force  11.  61 

Equalixation  of  valuation  of  property  under  revenue  law 11.  848 

Equitable  and  Legal  Demand.    Canuot  be  attached ill.  49 

Equitable  Aaaets.    Action  to  obtain,  in  chancery 11.  314 

Equitable  Defenses.    How  plead<d 11.  477 

Equitable  Discharge.    Does  not  support  plea  of  payment 11.  466 

Equitable  Eatate.    In  defendant,  answer  in 11.  688 

Equitable  Liena.    Priority  of,  in  judgment  liens ill.  811 

Equitable  Relief.    In  actions  for  trespass 11.  61 

Equitable  Title.    Purchaser  of 11.  691 

When  a  defense U.  689 

Equities.    Between  parties,  to  notes  and  bills 1.  408 

Equity.    Bill  in,  for  specific  delivery  of  personal  property 11.  86 

Costs  allowed  in.  in  discretion  of  court ill.  883 

Granting  new  trial  in.  in  discretion  of  court ill.    838-848 

Distrirt  Judge,  powers  of  chancellor 1.  38 

Jurisdiction  of,  in  vacating  a  Judgment ill.   838,338 

Of  redemption,  sale  of ill.  496 

Suit  in,  for  taxes 1.  36 

AgaiuKt  insane  person 1.  364 

Remedy  ai  law  must  be  first  exhausted 11.  134 

Will  enforce  trust  against  attorney 11.  303 

When  action  abates H.  440 

Whon  cases  in,  will  be  referred ill.  384 

Erasure.    In  settlement  of  account,  presumptions  of 1.  386 

Erecting  Building.    Statement  In  motion  for  injunction  against Hi.  131 

Erroneous  Judgment.    Objections  taken  on  api>eal  from  Judgment-roll iii.  396 

When  reversed  and  new  trial  ordered ill.  474 

Error.         Appeal  lies  from  a  Judicial  error Hi.  398 

From  error  in  law  excepted  to Hi.  396 

Exceptedin  stated  account,  what  it  imports 1.  386 

HarmleKB  errors,  principles  of  determination  on ill.  464 

Cured  by  verdict iii.  376 

How  reviewed  in  a  Judgment  by  default iii.  318 

In  admitting  evidence,  a  ground  for  new  trial ill.    369-371 

In  directing  verdict,  a  ground  for  new  trial ill.  373 

In  evidence,  principles  of  determination  on  appeal iii.  463 

Legal  presumptions  on  appeal Hi.  466 

Bule  as  to  conflict  of ill.  464 

In  excluding  evidence,  a  ground  for  new  trial Hi.  871 

In  findingH,  a  ground  for  new  trial iii.  373 

In  instructions,  a  ground  for  n**w  trial Hi.   373,  873 

In  Judgment-roll,  when  not  noticed ill.  458 

In  Uw,  when  reviewable  on  appi  eal Hi.  4S3 

Principles  of  determination  In iii.   461-404 

In  pleadings,  how  determined  on  appeal Hi.  464 

In  record  on  ap.  eal,  how  amended Hi.  446 

In  reiK^rt  of  referee,  must  be  apparent HI.  390 

In  rulings,  wheu  will  be  reviewed iU.  468 

Office  of  a  demurrer  to  state il.  379 

Of  law,  effect  of,  in  motion  for  now  trial iii.  871 

Statement  of,  ens*  ntial  on  motion  for  new  trial iii.  364 

Writof.whenit  lies Hi.    385-390 

Escape.      Complaint  in  action  against  sheriff  for 1.  369 

Definition  of  an  escape 1.  3  •  1 

Hetum  of  sheriff  In  arrest  and  bail  on HI.  34 

Esaential  Allegationa.    In  action  for  specific  performance U.  806 

In  answer  of  former  Judgment ii.  443 

Esaential  Averments.    In  plea  of  statute  of  frauds ii.  467 

In  plea  against  common  carriers 11.  39 

Against  directors  of  an  incorporated  company 1.    835-3*28 

By  executors  and  trustees 1.  334 

For  ejectment H.     93.108 

For  foreclosure  of  mortgage 11.   124, 133 

Forfraud U.    360.263 

For  libel  and  Blunder i.  678 

For  malicious  proeecutlon i.  590 

For  personal  injury 1.  601 

For  personal  property 11.  83 

Forslanderof  title H.  69 

Of  covenant 1.  479 

Of  usurpation  of  office 11.  310 

On  recognizance 1.  633 

In  answer  JustifylDg  trespass H.  565 

Essential  Facts.    In  acticms  for  trespass H.  63 

Estate.       In  land,  execution  against Hi.  490 
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Estate  of  Deceased  Persons.    ActionB  to  foreclose  mortgage  In iL   191 

Estoppel.    As  to  Tslue  of  goods,  received  without  objections  li.   fSl 

Effect  of ,  on  rlfi^t  of  executors  to  sae  on  coYenant 1.   47t 

In  answer  in  ejectment ii.    HT 

On  right  of  action  in  ejectment tt.   IW 

Inpais iL   468.5«r 

What  is  matter  in ii.   «• 

When  matter  of  record  mnst  be  pleaded tf.   M7 

Eviction,  Allegation  of » in  covenants i.    469 

By  process  of  law i.    fM 

By  title  paramonnt L   U$ 

In  actions  of  forcible  entry 11.   €14 

Ifecessary  to  reclaim  pnrchsse-money L.   iV 

Necessity  of ,  on  a  oovenant  ol  seizin L    4f9 

Evidence,  Admissibility  of ,  a  qnegtlon  of  law 111.    m 

When  judgment  will  be  reversed  aa  against liL    471 

Oonfllctof,  rule IfL   4« 

Copies  of  records  and  records  admitted  as ili.   SSB 

Deposition  as,  when  used UL   ML 

See  Inspection  or  Docuxkntts. 

Error  in  admission  or  exclusion,  a  ground  for  new  toial iil.    JfiH  171 

Eaeential  to  sustain  allegation  of  fraud  in  contracting  debt ill.       97,  tt 

Exceptions  to,  must  be  taken  at  the  trial iil.    989.458 

See  ExcsFnoNS. 

Judicial  notice  taken UL   90 

Legal  eiSBct  of ,  mistake  as  to,  when  a  ground  for  new  trial liL   33V 

Kewly-discovered,  a  ground  for  new  trial liL   S5T 

Form  of  affidavit  for liL   S86 

Must  be  in  the  record  on  appeal ilL   474 

Of  contempt iU.    HT 

Of  facts  essential  for  change  of  place  of  trial iL    MB 

Of  loss  of  profits  m  action  for  salary  of  clerk IL   fQ9 

Of  publication  of  summons  must  be  conclusive U.   CM 

Of  payment IL    40 

Practice  and  proceedings  relating  to  evidence iU.    965-98T 

Presumption  of  court  on,  no  objection  being  raised iiL   468 

Privileged  communications ill.    90 

Secondary,  when  may  be  adduced ilL    810-849 

Weight  of ,  a  question  of  fact iiL    981 

When  new  trial  will  be  granted  on iiL    fl8 

What  will  be  reviewed  on  appeal ill.   453-486 

What  will  not  be  reviewed iiL    458-IS8 

When  judgment  contrary  to  evidence  will  be  reversed lit.    471 

See  Witness. 

Examinations,  Of  bail,  form  of  Justification itt.     41 

Of  garnishee,  affidavit  for ill.     74 

Orderfor iil.     T8 

Of  judgment-debtor,  affidavit  and  order  for iil.    506^888 

Of  third  person,  in  supplementary  proceedings ilL    6I8 

Of  witness  in  this  state,  affidavit  for ilL    M8 

Outof  state iiL    848 

Notice  of  time  of  taking,  form  of UL    847 

Examining  Title,  Action  against  attorney  for  negligence  in * iL     46 

Excepted  Class  of  Debts,  In  actions  of  bankruptcy iL    438 

Exceptions,  Bill  of  exceptions  must  be  annexed  to  judgment-roll iU.    994*  437 

Filing  and  settlement  of ,  how  made IiL    437 

What  it  must  contain UL    438 

Oomments  of  judge  not  subject  to iiL    988 

Eifect  of ,  in  policy  of  insurance L    319 

Error  mnst  be  made  affirmatively  to  appear UL    998 

Errors  of  law  must  be  pointed  out UL    988-998 

Mode  of  reserving  on  trial  by  the  court iU.    987 

In  covenant  to  repair  need  not  be  alleged  on  complaint L    484 

Must  be  taken  at  the  trial UL    983,488 

Or  objection  cannot  be  raiaed  on  appeal UL    984 

Mnst  be  taken  to  support  motion  for  new  trial IIL    873,874 

Must  sUte  the  point  with  clearness Itt.    988 

Objections  which  may  be  taken  on  appeal  from  judgment-roll tii.   998 

To  admission  of  evidence  must  be  taken  at  the  trial. iU.    997,998 

Of  documentary  evidence iU.    99f 

Irrelevant  testimony,  presumption  concerning UL    99T 

Special  points  of  exception  mast  be  made  at  the  time UL    988 

What  must  be  stated UL    437,488 

To  deposlUons,  when  made itt.    80 

Toevidence UL    437,488 

To  findings.    Defective  findings  should  be  specially 

excepted  to UL    990,999,437,488 

What  deemed  excepted  to iU.    988 

When  findings  of  a  jury  can  be  reviewed iU.    488 

When  not  a  ground  for  reversing  a  judgment UL    437 

Time  of  filing UL 
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Bsecptlont.  tol.  paos 

Want  of  flndlngB  miist  be  excepted  to ill.    200 

When  It  need  not  be  tftken ill.    299 

To Instrncttons ill.    299,4a8»460 

tshould  be  flpeciflo ill.    900 

When  taken Ul.   290,458 

To  irregnlaritlee  of  p«rtles,  pleadlngB,  etc ill.    400 

To  mlingB,  how  taken Ul.    438 

Of  zeferee  mnst  be  taken,  how  and  when 111.   280,200 

To  snietiefl  on  undertaking  on  appeal,  when  taken ill.    417 

On  claim  and  deliyery,  form  of ill.      87 

Under  statute  of  llmiUtiona 11.    481 

What  la  an  exception ill.    202 

Bxceasive  Damngea.    A  ground  of  motion  for  new  trial Hi.  974-376 

Bxcluaion,  Of  a  member  of  Tolunteer  aaaodation 11.    219 

Excusable  Delay.    In  action  againat  a  builder  for  not  completing  work 1.    482 

Bxcuae,  In  action  for  collision  between  Teasels ii.    580 

Execute,  Implies  delivery , 1.    628 

Executed,  what  itimplies L    400 

Execution,  Arerred.form  of 1.    628 

Oountles  exempt  from ill.  487,401 

Enforcement  of  money  Judgment,  by ill.    487 

For  deficiency  on  foreclosure  sale ill.    487 

Issue  of 1.    629 

Host  be  ayerred i.    639 

Property  in  custody  of  the  law ill.    491 

Public  property ill.    491 

Levy  under  a  aatisf  action  of  Judgment .. . 111.    488 

Proof  of  execution  of  note 1.    401 

Property  exempt  from iii.  489,490 

Bale  under,  how  conducted ill.   492,493 

Liability  of  sheriff ill.    490 

Notice  ofsale  must  be  given ill.    402 

Order  of  sale  in  foreclosure  suits iii.    492 

Bale  of  equity  of  redemption iii.    496 

Personal  property,  how  delivered ill.    492 

Beal  property,  certificate  of  sale  of iii.    408 

Bherirsdeed ill.    494 

Bedemption  after  aale.    Bee  Rxdemphon. 

Be-sale  of  property  and  rights  of  purchaser ill.    498 

Titie  acquired  by  sale iii.    494 

When  sale  under  will  be  enjoined ill.   113,114 

Stay  of ,  when  may  be  granted Hi.    489 

Exemption  a  personal  right 111.    490 

What  subject  to  execution.    Estnte  in  land iii.    490 

Joint  propertT ill.   490,401 

Money  in  Dank,  when  not iii.    401 

Pledge,  how  reached Ul.    401 

When  proceedings  on,  will  be  restrained iii.    118 

Writ,formof ill.    488 

Howexecuted iii.    489 

Levy  under,  effect  of lit.    488 

Howmade ill.    488 

What  may  and  may  not  be  levied  on 111.  401, 402 

Betnm  of  sheriff,  how  made iii.    488 

Amendment  of iii.    488 

Oannot  be  made  by  deputy ill.    480 

Ooncluslve ill.    488 

When  writ  may  issue iii.    489 

Irregular  issuance  of ,  how  corrected iii.    487 

Who  may  issue  writ iii.    489 

Execution  of  Bonds 1.    646 

Executors  and  Administrators,  Action  against 11.    216 

Action  by,  how  brought 1.    234 

Action  may  be  continued  in  name  of Hi.   184,187 

AiBdavit  on  motion  for  continuance iU.    188 

notice  of  motion  for  continuance ill.    188 

Orderthereon Hi.   186,189 

Allegation  of  appointment  of 1.    234-238 

As  parUea  plaintiff 1.    234-236 

Defendant 1.      04,230,    H.    124 

Authorityto  sue 1.    236,238 

Oomplaint  in  actions  by i.    284-239 

Against  administrator 1.    239 

As  executor,  when  to  be  alleged 1.    286 

By  administrator i.    237 

Byanexecutor 1.    234 

Suing  in  his  own  right,  commencement  of i.    230 

Avermentsin 1.    286 

Appointment,  how  averred i.    234-288 

Capacity,  how  averred i.    234-238 

Death  of  testator,  how  averred 1.    236 

See  CoicpLAUiTa,  Foucs  ow. 
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Executors  and  Administrators.  voii.  tkoe 

Letters  testamentary  of *..... L  235-3<l 

Prof ert  of .  not  essential 1.  95 

Maymsintain  actions i.  295 

Fortrespsss 11.  6* 

Parties  plaintiff  In  actions  by 1.  Sf 

Defendant  in  actions. i>  ^ 

Presentment  of  claim  to,  a  condition  precedent i.  Ml 

Effectof 1.  ail 

Effect  of  non-presentment L  241 

Promise  of ,  how  alleged 1.  238.213 

Proof  of  will,  how  alleged t.  23t 

Qnallflcation  of I.  *< 

Representative  character  of !•  )3i 

Rights  and  Uabilltles  of 1.  5» 

To  use  and  occupation  of  estate i.  O 

Torts,  actionsfor,  do  not  lie  against i.  213 

What  complaint  in  action  by,  should  state i.  134-438 

When  enjoined  from  making  distribution iii.  lU 

See  Adbcinxstkatobs. 

Executor  and  Devisee.    One  who  actM  as  both,  rights  of U  387 

Executory  Agreement.    For  sale  of  goods 1.  HI 

To  Issue  policy  of  insurance 1.  323 

Warranty  under i.  Ml 

Exemplary  Damages.    Bee  Damages 

Exemplification  of  Judgment,  how  done 1.  S3B 

Exemption  from  Execution.    A  personal  right Iii.  4S0 

Who  exempt  (Irom  giving  bonds  on  appeal ill.  421 

Existence  of  foreign  corporations 1.  211 

Exoneration  of  bail  by  death iii.  44 

Expired  Lrcase.    Ejectment  brought  under , ii.  118 

Express  Company.    Receipt  given  by,  not  a  defense  as  to  liability ii.  6St 

Express  Promises,  Complaint  on  promise  in i.  297-3MI 

Consideration  of  precedent  debt 1.  2f7 

Denialof ii.  4W 

Of  compromise  of  an  action....           L  3SI 

On  promise  by  third  party  to  pay 1.  SM 

To  pay  for  surrender  of  lease i.  300 

For  purchase-money  of  land i.  90t 

Express  Trusts.    Assignees  and  devisees 1.  VI 

Extension.    Of  railroad  track,  statement  on  motion  for  injunction  agalnnt .  Hi.  118-123 

Extension  of  Time.    Notice  of  intention  to  move  for  new  trial  may  be  extended  lit.  34€ 

Time  to  appeal  cannot  be  extended ill.  403 

Time  to  plead  may  be  extended.    See  Axendmkmts. 

To  surrender  defendant,  notice  of  motion  for ill.  44 

Affidavit  in  support  of  motion  for « ill.  44 

Diligence,  how  stated  in iii.  44 

Extra  Pay.    Express  agreement  for 1.  374 

Extra  Work.    In  action  by  contractor  oh  builder's  contract 1.  453 

Extreme  Cruelty.    Deflnltlonof IL  337-241 

Bee  DivoBcx. 

Extrinaic  Matter.    In  libel  and  slander 1. 

T. 

Fact  of  Possession.    In  action  In  ejectment Ii. 

Factor.    May  maintain  action  for  personal  property ii.  TS 

When  liable  for  misfeasance ii.  5B9 

Unlawful  conversion  by ii.  T( 

Facts,  Evidence  of  in  affidavit  for  change  of  place  of  trial ii.  662 

Bowstatedin ii.  662,6M 

In  claim  and  delivery iii.  83 

Denial  of  in  claim  and  delivery,  sufficiency  of iL  573 

Findings  of,  when  reviewable  on  appeal Iii.  45S 

How  found  on  trial  by  the  court   Hi.  9S0 

What  is  left  to  inference ill.  2S0 

Implications  and  presumptions  from... t.  121 

Issues  of .  when  taken Ui.  9M 

Mode  of  stating  facts,  logical  order  of  averments i.  116»  129 

By  direct  averment i.  131 

In  ordinary  and  concise  language I.  132 

With  certainty 1.  133 

Must  be  alleged  in  action  for  quieting  title U.  183 

For  refusing  plaintiff's  vote 1.  £9 

For  specific  performance il.  29S 

Fortrespsss ii.  6^ 

In  affidavit  for  arrest  and  bail Ui.  ST.  29.  n 

In  reply  to  statute  of  limitations Iii.  218 

For  malicious  prosecution I.  891 

Formoueypaid i.  )6S 

For  use  and  occupation I.  9W 

In  special  pleas it.  4tf 

See  Pleaoinos,  CohpiiAImts,  Answebs,  Denials,  ArrxDAvxxa. 
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Pailu re  of  Consideration ,  As  ft  plea  In  aetlons  on  nndertaklngs,  form  of 11.  634 

Defective  answer 11.  635 

Must  be  specially  set  up 11.  635 

In  positive  and  direct  terms U  636 

J^oneff/actuin.'when  to  be  pleaded 11.  637 

In  action  on  money  counts 11.  499 

False  Entry  In  books,  as  between  partners 11.  224 

False  Imprisonment,  Denials  In 11.  643 

Answers  In  action  for 11.    643-646 

Justification,  plea  of U.    644-646 

Under  Jegal  process U.  643 

Arrest  without  proof. 1.  561 

Complaint  in  action  for 1.    661,  663 

Corporation  liable  for 1.  661 

Definition  of 1.  661 

£lectlon  of  remedy 1.  661 

Malice  eesentlal  In  malicious  prosecution 1.  661 

Principal  and  agent 1.  662 

Special  damages  In , 1.  663 

Bufficlent  averments 1.  662 

Waiver  of  right  of  action 11.  644 

Want  of  Jurisdiction 1.  66a 

When  action  lies 1.  662 

Wholiablefor 1.  662 

False  Representations,  Denial  of  Intent  to  defraud  not  material 111.  37 

Effect  of.  In  actions  on  imdertaklngs 11.  636 

See  I*BAim. 

False  Statement,  in  regard  to  patent  and  manufactures 11-  69 

Falsity,  Form  of  denial  of 11.  424 

Fare,  Action  against  railroad  company  for  excessive  fare 1 .  846 

Father,  When  father  may  maintain  action  for  seduction  of  daughter 1.  626 

I\ill  age  not  a  bar , 1 .  626 

Father  or  Mother,  As  party  plaintiff 1.  66,  67,  613,  626 

Fault,  Form  of  answer  denying  damage  by  plaintiff's  fault 11.  668 

Federal  Courts,  Jurisdiction  of,  how  alleged i.  835 

Fees,  Of  attorney  In  action  to  recover  fees  fur  services 1.  378 

In  foreclosure  of  mortgage ill.  831 

Felony,  Form  of  special  plea  that  note  was  given  to  compound  a  felony 11.  472 

Female,  Action  by,  for  her  own  seduction i.    626,  627 

Feme  Covert,  Disability  of  Infant  attaches  to 1.  262 

See  HusBAKD  and  Wins,  Oovebtttsb. 
Feme  Sole,  See  Husband  and  Wifb. 

Fences,  Form  of  answer  J  nsUf ylng  trespass,  fence  defective 11.  668 

Requirements  of  railroad  companies 11.  49 

What  must  be  stated  in  actioue  for  tearing  down ill.  130 

Ferries  and  Toll  Bridges,  In  action  by  owners  of,  what  must  be  alleged 1.  343 

Ferry  License,  Not  exempt  from  execution 111.  492 

Ferryman.  Liability  of ,  for  negligence li.  39 

Ferry  Right,  Right  of  Injunction  to  restrain 111.   109,123 

Fictitious  Grantee,  In  bills  to  set  aside  conveyances 11.  202 

Fictitious  Names,  Form  of  affidavit  to  obtain  leave  to  correct Hi.  181 

Form  of  notice  of  motion  for  leave  to  correct ill.  181 

Form  of  order  granting  leave  to  correct 111.  182 

Fidelity  of  Clerk,  Complaint  on  bond  for 1.  642 

Faithful  discharge  of  duties 1.  643 

Fiduciary  Capacity,  Statements  essential  in  complaint,  for  money  received  In  iii.  25 

Filing  and  Serving,  Kotice  of /ti|>enden« lil.    661-656 

Of  bill  of  exceptions ill.  487 

Supplemental  pleadings ill.   199-205 

When  notice  on  appeal  must  be  filed... ill.  411 

In  appeal  from  Justice's  court lil.  482 

Remittitur  on  appeals ill.    476-480 

Statement  on  appeal ill.  430 

Transcript  on  appeal 111.  439 

Undertaking  on  appeal 111.   413-421 

Final  Judgment,  What  constitutes lil.  303 

What  may  be  reversed  under  appeal  from lil.  464 

How  understood iii.  803 

Final  Process, .• lil.   486-601 

Finder,  May  maintain  action  when 11.  76 

Fire  Insurance,  See  Insubanoe. 

Firm  Creditor's  Lien,  I'ref erred  to  Hen  of  individual  creditor iii.  62 

Firm  Name,  I'artners  may  be  sued  by 1.   257,268 

Firm  Property,  What  may  be  levied  on iii.  491 

Five  Years*  Possession,  Construction  of,  in  ejectment 11.  691 

Grain  crop  as  realty iii.  117 

Fixtures,  Statement,  in  motion  for  injunction  for  removing ill.  107 

When,  personal  property il.  87 

Whether  personal  property  is,  is  a  question  of  fact ill.  232 

Flooding  Mining  Claim,  Statement  in  motion  for  injunction  against iii.  122 

Flume,  When  taxable...  A. U.  848 
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Findings,  Bythe  court iil.  Mi 

In  actions  far  dlToroe,  form  of UL  %iM 

To  quiet  title,  form  of Ul.  a«T 

Ooncln0iTene88  of lU.  >M 

Contrary  to  stipulation Ul.  SBl 

Szceptionsto m.   2M,299 

Defectiye  findings  should  be  specially  excepted  to 111.  S9S 

Timeofflllng 111.  S» 

Walverof 111. 

Want  of  findings,  remedy  for Hi. 

When  necessary 111. 

Facts,  how  fouud 111.  SM 

General  and  special ill .  251 

In  conversion 111.  V9 

Inejectment iil.  M9 

In  fraud IIL  251 

On  contract ill.  2«t 

Onquestion  of  Jurisdiction 111.  29 

Of  membership  in  company 111.  252 

Of  money  deposit Itl.  232 

Of  note  and  mortgage 111.  2SS 

I^ractioe  on  findings ill.  291 

Objections  to,  must  be  specially  taken ill.    49T»456,48S 

Preaumptions  (m 111.  252 

Separate  litatement in... Hi.  2S3 

SuBciency  of  statement  in Hi.  2BS 

Test  of  sufliciency HI.  25S 

Offsets,  when  reviewable  on  appeal HI.  45S 

Of  Jury,  when  oot  reviewable  on  appeal Hi.  4n 

Presumption  of,  when  defective iU.  472 

Omission  of HI.  457 

Of  referees  on  same  footing  as  of  a  Judge Ul.  288 

Effect  and  conclusiveness  of iU.  28d 

What,  should  state iU.  28T 

Should  be  incorporated  in  bill  of  exceptions IU.    9W-2M 

In  transcripts  on  appeal IH.  4M 

What  will  not  be  reviewed  on  appeal IU.  4M 

What  omissions  in  will  not  to  be  reviewed IH.  457 

When  Judgment  will  be  reversed  for  error  In.. Ul.  4TI 

When  new  trial  win  be  granted Ul.  471 

When  not  necessary  in  the  action UL  sn 

Forcible  and  Unlawful,  Allegation  of,  in  actions  for  trespass U. 

Forcible  Ejection,  Form  of  complaint  against  coixwration  for 1. 

Howregarded 1. 

Forcible  Entry  and  Detainer,  Action  statutory U.  91t 

Answer  In  action  for U.  614 

Claim  to  and  possession  of •••••    U.  <lt 

Demand  for  surrender  of  possession,  how  defined. II.  614 

General  denial,  effect  of 11.  615 

Insufliclent  defenses U.  615 

Special  pleas  in,  easement U.  614 

Entry  under  law U.  614 

Entry  in  good  faith IL  291 

Eviction H.  614 

#                                           Leave  and  license U.  614 

Bight  of  possession H.  614 

TiUe  terminated U.  616 

Allegations,  how  construed IL  919 

Arrestof  defendant U.  819 

Causes  of  action,  how  distinguished IL    S2T,  330 

When  mriy  be  united IL  SSI 

Character  of  ac  t ion  f  or IL  SI  8 

Object  of  action U.  318 

Complaints  In  action  for U.    817-^333 

Description  of  land  in H.  S2D 

Separate  statement  of  causes  of  action tt.    SS7,S30 

What  complaint  may  contain H.  S2S 

What  must  be  shown U.  S18.325»3n 

See  CoMPLAnrrs,  Fobms  of. 

Construction  of  statute. U.  S90 

Damages,  measure  of it    S2D,SS7 

On  appeal U.  336 

Bents  and  profits IL    890^396 

Treble  damages,  right  to. 11.    890,397 

Demand  for  rent  and  possesf^ion U.    834*614 

Remedy  of  landlord U.  936 

Forcible  entry  defined... tL 

Force  essential .- IL    391 

aistof  theactlnn U. 

Forcible  detainer  defined U.  9tl,l 

Fraud  In  action  for IL 
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Forcible  Bntry  and  Detainer.  yojm  paox 

Injunction,  when  it  may  iflgne li.  276»833 

Jtirifidictlon in acUona for i.  34,86,  il.    328 

Oocupation.  who  deemed  an  occupant il.    331 

Pmrtlea  plaintiff  and  defendant  in U.  823,824 

Pciaesaion,  fact  ol  esaentlHl li.  818,324 

Principal  and  agent 11.    326 

Right  to  protect 11.    824 

Bufflclent  ayermentof 11.    825 

Tobereatored il.   826 

Proceedinga  In  action 11.    825 

Belationof  landlord  and  tenant,  when  to  be  ^own il.  836,836 

Notice  to  qmt,  time  allowed IL  834.885 

Tenant,  rlghta,  llablUtiea  and  dutlea  of 11.  886,837 

Tenancy  at  will 11.    886 

Term,  termination  of  tenancy 11.  836,387 

Beatltution,  writ  of il.    826 

Showing,  required  by  parties  on  trial 11.    827 

Unlawlttl  entry  defined 11.    331 

EntTf,  how  made 11.    884 

Unlawful  detention,  what  oonatitutea 11.    837 

IVben  action  can  be  maintained 11.    827 

Whenlt  cannot 11.  328,831 

Wbollablefor U.    822 

Foreclosure  of  Mechanic's  Liens.  Actions  and  proceedings 11.    138 

Personal  action,  effector 11.    140 

Oomplaint  in  action  for 11.    187 

Description  of  premises  In 11.    189 

Oomplaint  by  sub-^ontractor  for 11.    141 

Ayerments  in,  construction  of li.    189 

Description  of  premises  in  lien 11.    189 

Notice  of  terms  of  contract 11.    140 

Interest  of  third  parties 11.    139 

Jurisdiction  in li.    139 

Limitation  of  time  for  action 11.    189 

Subsequent  statute  governs il.    141 

Parties  defendant  in 1.     95 

Plaintiffin i.     71 

Whomaybecome U.    140 

Materialmen 11.  189,140 

Priorityof  Uens il.    140 

KlghtofUen U.    141 

BelatlTe  rights  of  parties 11.    141 

Forsdosure  of  Mortgage,  Action  to  redeem.    8ee  BEDUfPTXOX 11.    185 

Assignees,  complaint  in  action  by...., il.    188 

Arerments  in 11.    184 

Claims  against  estate 11.    123 

Conditions  in  mortgage 11.    122 

Constructive  notice  of 11.    662 

Oobts  allowed  In ill.    831 

Debt  falling  due  by  Installments  ii.    122 

Decree  in,  form  of ill.    828 

Erroneous  decree,  relief  ftrom lil.    828 

Effect  of m.    827 

Belief  in  case  of  default 11.    127 

What  it  must  contain ill.    827 

Whenflnal lU.    894 

Defeasance  In  mortgage 11.    128 

Equity,  practice  in    U.    124 

Estate  of  deceased  partner 11.    124 

Fees  of  attorney  in 11.    122,  ill.    331 

Forms  of ,  answer  in  actions  for 11.  698-698 

Condition  agalnat  public  policy 11.    698 

Condition,  denial  of li.    698 

Conditional  deed 11.    698 

Delivery,  denial  of 11.    694 

Disclaimer,  effect  of 11.    694 

Estoppel 11.    694 

Failure  of  tiUe 11.    694 

Former  Judgment  as  a  defense 11.    694 

Fraudulent  mortgage,  effect  of 11.    694 

Husband  and  wife,  defense  by U.    696 

Duressofwife ii.    694 

Homestead ii.    694 

Insolvency 11.    695 

Literal  and  conjunctive  denials ii.    696 

Mechanic's  liens,  objection  to,  how  raised  on  demurrer 11.    695 

Pre-emption ii.    695 

Bemedyatlaw 11.    695 

Baleofpart 11.    696 

Signature  of  guitfdlan il.    696 

Statute  of  limitations,  requirements  of 11.    696 
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Foreclosure  of  Mortgage.  toi..  taoe 

BUtnte,  wlio  may  plead ii.    KIS 

Tax  title  as  a  defense U.    SM 

Title  acquired  aftermortgage ii.    5M 

Vendor's  lien,  action  for.  wtien  demurrable iL    69S 

See  Amswebb,  Fobms  of. 

Forms  of  complaints  In  action  for ii.  115^134 

Action,  but  one  allowed U.    1^ 

Account,  taking  of li.    Ill 

Apportioning  debt li.    IS. 

Allegation  of  insurance  by  plaintiff ii.    1^ 

Demand  and  notice li.    133 

Description  of  land  in ii.    1^ 

Essential  averment ii.  iaA,131 

Executors  as  parties  defendant  in ii.    134 

Infant  defendants ii.    124 

Interest,  averment  of ti.    IM 

Becord  and  acknowledgment il.    VIJ 

Statute  of  limitations iL  12a.  12» 

Stipulations  in  mortgage ii.    IV 

Surplus  averments ii.    139 

Tender li.    !» 

That  defendants  claim  some  interest li.    130 

Form  of  complaint  in  action  to  foreclose  chattel  mortgage li.    14S 

Assignment  and  delivery ii.    14? 

Future  advances ii.    147 

Pledge,  foreclosure  of  .• ai.    14fi 

See  CoMPLAiirrs,  Forms  of. 

Injunction  in,  on  good  cause ii*    1^4 

Joinder  of  causes  of  action 11.    m 

Severalnotes il-    i^ 

Lien  of  bondholder iL  l«.ia5 

Lien  of  Judgments  in  action  for liL    SIO 

Material  rights iL    135 

Mortgage  a  morf*  security it.    13B 

Power  of  sale ii.    136 

Notice  of  li*  pendens  must  be  filed  in , 11.    ^Sl 

Of  chattel  mortgage ii.    147 

Parties,  plaintiff  in L      Tl.  U.    1» 

Defeudant  in i.     M 

Who  should  be  Joined IL  120.133 

Supplemental  in  actions 11.    126 

Beceiver,  when  may  be  appointed iL    136 

Bemedy.  extent  of il.    137 

Bight  of  surety ii.    137 

Sale  under  statute,  foreclosure 11.    137 

Severance  from  realty,  effect  of ii.    13S 

Summons,  form  of  In  action ii.    633 

Service  and  return  of  by  sheriff 11.    6tf 

Supplemental  answer,  what  it  should  include ill.    304 

Two  mortgages  on  the  same  property ii.    136 

Subsequent  mortgages  and  incumbrances ii.    136 

Waiver  of  right  to  foreclose li.    131 

When  action  lies U.    131 

When  complaiut  in  is  demurrable IL    37S 

Who  may  intervene  in  action  for ilL    163 

Foreclosure  of  Vendor's  Lien.    Answer  in  action  for,  when  demurrable It.    696 

Ccmiplaints,  forms  of IL  143»144 

Execution  need  not  be  alleged 11.    146 

i                                                 Defense  of  failure  of  performance IL    1-4$ 

I                                                   ExtentofUen li.    145 

j                                                 Purchase-money  of  land  a  Uen IL    146 

Lien  as  a  charge 11.    146 

Bight,  when  enforced 11.    146 

I                                                  Waiver  of  lien  by  taking  security IL  145,146 

j                                                                 Notes  as  security IL    146 

'                              Foreign  Coin  Note.    Value  of  coin  must  be  averred 1.    431 

Foreign  Corporation.    Action  by,  for  money  loaned,  what  must  be  averred ....  i.    211 

Allegations  of  incorporation   I*    210 

Are  deemed  persons L    312 

Complaint  in  action  by '. I.    210 

Corporate  character,  must  be  alleged  in i.    210 

Ezistencoof i.    211 

Form  of  special  plea  by 11.    4TI 

Injunction  not  granted  to  BU8i)end Hi.    lOt 

Location  of ,  presumption  of  court 1.    211 

May  maintdln  actions i.   211 

National  banks  as 1.   211 

Not  liable  to  attachment ill.     4T 

Privileges  of L    212 

Besldenceof 1.    212 

Suit  by  of&oer  of ,  what  must  be  alleged L   211 
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Poreirn  Corporation.  'voi'-  ^aqk 

when  amenable  to  local  IftWB 1.    211 

When  considered  a  domestic  corporation i.    211 

Foreign  Debt.    Mot  subject  to  attachment ill.      49 

Foreigner.    Form  of  Jnrat  to  affidavit  by i.    156 

Foreign  Governments.    Actions  by,  in  state  courts i.      25 

Foreign  Judgment.    Force  and  effect  of i.    839 

Form  of  answer  denying ii.    497 

Facts,  how  alleged ii.    497 

Fraud,  in  action  on ii.    498 

Form  of  answer  alleging  fraud  in  obtaining ii.    497 

Form  of  complaint  on i.    338 

Howpleaded ....  i.    194 

Foreign  Language.    Form  of  complaint  for  slander  in i.    fisi 

What  must  be  averred  in 1.    682 

In  written  instrument,  effect  of  in  pleading i.    400 

Foreign  Law.    What  is  the  law  a  question  of  fact ill.    232 

Foreign  Miners.  Failuie  of,  to  procure  license,  no  defense  to  action  for  trespass  ii.      62 

Foreign  Records.    As  evidence  in  actions Hi.    639 

Foreign  Residents.    Jurisdiction  of  state  courts  over i.      25 

May  be  brought  in  by  intervention ill.    193 

Foreign  State.    Mot  allowed  to  sue  in  a  court  of  equity ii.    377 

Foreign  Statutes.    Howpleaded i.    196 

Foreign  Suits  Pending.    How  pleaded  as  a  defense ii.    432 

Foreign  Usury  Laws.    Allegation  of.  as  a  defense,  what  should  be  stated  in. .  ii.    618 

Forfeiture  and  Penalty.    Parties  plaintiff  in i.      71 

Failure  to  pay  assessment  on  ditch i.    343 

Forfeiture  in  Rem 1.    343 

Forfeiture ,  Distinction  between  forfeiture  and  Injunction 11.    280 

Effect  of  non-payment  of  rent i.    883 

Effect  of  waiver  of  i.    484 

Of  title  to  real  estate i.    343 

Plea  of ,  in  action  for  ejectment ii.    682 

Under  statute,  claim,  how  construed 1.    343 

"What  should  be  stated  in  plea  alleging  seizure  for ii.    666 

Formal  Parts.    Of  complaint 1.  144-149 

Of  defendants' pleadings i.  149-162 

Of  pleadings i.  144-164 

Of  papers  used  in  court  proceedings i.  162-166 

Former  Action.    Plea  of,  when  good  in  action  on  sheriff's  bond 11.    636 

Former  Adjudication.    Effect  of  on  demurrer 11.    878 

Former  Judgment.    When  a  bar  in  actions  for  foreclosure 11.    694 

On  written  instruments 11.    611 

When  admissible  m  actions  in  ejectment it.    687 

Formtr  Recovery.    Replication  to  plea  of Hi.    217 

irlea  of,  in  i^ectment,  what  must  be  shown 11.    683 

For  personal  property ii.    670 

See  Pleas,  Fobmb  of. 
Forms,  Bee  Aitidavits,    Answxbs,  Compuosts,  Denials,   Noncxs,  Obdebs, 

Plkas,  sto. 

Forms  of  Verification.    Sufflciencyof i.  156-164 

Forwarding  Agent.    Form  of  complaint  against  for  not  forwarding  goods  as 

agreed it.      42 

Besponsibility  of 11.      43 

Bee  AoEirr. 

Franchises.    Are  subject  to  levy  on  execution ill.    493 

Fraud.    Deflnitlonof 11.  261,254 

When  consummated ii.    264 

Act  of  legislature  cannot  be  attacked  for ii.    260 

As  a  reply  to  plea  of  statute  of  limitations ill.    219 

Belief— means  of  knowledge 11.  251,  272 

Cause  of  action  for,  mav  be  assigned 1.    83,  ii.    251 

Complaints  in  actions  for ii.  249-274 

Act  of  agent,  allegation  of 11.    260 

Actual  and  intentional  fraud,  how  pleaded 11     261 

Deed  deposited  with  third  party U.  253,266 

Demand,  when  essential 11.    253 

Essential  allegations  in ii.    254 

Facts  and  circumstances  must  be  alleged ii.  254,270 

Fraudulent  Intent  should  be  averred 11.    265 

Guardian  sale  to  set  aside  for it    266 

Insufflcient  averments ii.    256 

Offer  to  return,  must  be  alleged 11.    252 

Return,  allegation  of  demand  for 11.    259 

Of  puruhase-money ii.    268 

Time,  distinct  averments  of,  essential 11.    269 

See  Complaints,  Fobms  of. 

Deceit,  how  alleged 11.    253 

Deed  obtained  by 11.    265 

Discovery  of,  may  be  added  to  original  bill  in  snpplemental  pleadings  ill.    201 

Effect  of  allegation  of ,  in  action  for  money  paid 1.    361 

Evidence,  what  essential  to  prove  fraud ill.  27,29 
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Fraud.  Tox^  vaoi 

Form  of  ukiwer  alleging  fMud  In  obtainlzig  Judgment • tl.   4*97 

In  procuring  note *...  fi.    fiSO 

Howaileged ii.    UO 

Must  be  specially  pleaded ti.    51t 

Mote  for  mining  stock IL    621 

Form  of  answer  denying  fraud 11.    61A 

Form  of  complaint  against  director  of  corporation  for  misrepreaenta- 

tlon : .T! : 11.    « 

ATerments  of  fraud II.  Wi,Mi 

Contract  ttMra  «<ret IL    Ml 

Fraudulent  representation  in ■ 11.   Mi 

Against  fraudulent  purchaser  and  bis  transferee U.    Ml 

DisaTowal  of  sale  in U.   Ml 

Ii^nnctionln 11. 

Against  seller  for  fraudulently  representing  chattels  to  be  his 11. 

Oonsideration  not  necessary  in IL 

Circumstances  must  be  shown 11. 

Inducements  msj  be  shown iL 

NoUce.whatls fl. 

Purchase  on  faith  of  representatlotts 11. 

Silent  acquiescence  in 11. 

Bale  under  warranty  in. II. 

Sufficient  avermetit  in 11. 

For  fraudulently  delivering  less  quantity IL    M7 

For  fraudulently  procuring  credit  for  another  person 11.   Ml 

Essential  arerments  in IL   Ml 

Of  false  recommendation IL    Mi 

Of  false  representation IL    Ml 

Title  does  not  pass. 11.    MI 

When  action  lies 11. 

For  procuring  property  by  fraud 11. 

Essential  averments  in 11. 

Fraudinsale 11.    M9 

When  action  lies  for 11.    Mi 

For  rescission  of  contract  on  ground  of  mistake 11.    371 

Knowledge  of  plaintiff  as  to U.    S7I 

When  action  lies 11.    tH 

Consideration,  inadequacy  of,  not  per  u  proof  of. 11. 

Besclssionof  contract IL 

To  oocreot  an  account  stated ii.    974 

Fraudulent  account IL    S19 

To  reform  a  conveyance II.   US 

A  deed IL    973 

Amortgage IL    973 

A  written  contract. U.    97S 

To  set  aside  Judgment  fraudulently  obtained U.    M7 

Ftaad  and  deception  In IL 

Howalleged II. 

Judgment  by  confession 11. 

Bydefault ii.    971 

By  stipulation 11.    971 

Legal  remedy  must  be  exhausted U.    971 

Form  of  denial  of U.    4M 

Sufficiency  of IL    4» 

Fwmof  special  plea  of IL    M5 

Actual  fraud  must  be  shown IL    4M 

Howalleged U.    Mt 

Must  be  speolaUy  pleaded U.    4M 

Sufliciency  of  averment » IL    416 

Fraud  must  be  shown  in  execution  of  deed  or  patenL 11.    M8 

Fraudulent  inducement  to  sell 11. 

Fraudulent  note  may  be  canceled II. 

Fraudulent  sale  may  be  rescinded IL 

Fraud,  how  aUeged IL  186,  CM.  OS 

Jurisdiction  of  courts  of  equity  in IL    99T 

Misrepresentation  of  corporation,  action  for  averment  of  l^ud  in. . .  U.    964 

Contract  uttraviret IL    964 

Fraudulent  issue  of  stock IL    964 

Bepresentatlons  of  value IL    9M 

Jurisdiction,  in  actions  for  fraud 11.    967 

Must  be  alleged  in  pleadings U.    9Si 

Need  not  be  alleged  in  action  on  warranty  of  quality 1.    6S1 

Parties  Joined  in  actions  for  misappropriation U.    997 

Defendantin 1.     M 

Partnership  debt  fraudulently  contracted Ii.    90 

Patent  to  land,  ft-aud  may  be  shown  In  the  procurement II.    966 

Replication  of  plaintiir  to  plea  of IIL    91T 

Statute  of  frauds  may  be  taken  advantage  of  on  demutrer IL    986 

Forms  of  pleas  of Ii.  4ST-466 

Essential  averments  In U.    467 

Howpleaded IL   461 
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Most  be  gpeoially  pleaded li.  4ff7 

What  agreemenU  void ii.  i68 

To  set  aside  a  conveyauce 11.  202 

Howpleaded U.    202,266 

Trust  reeulting  from  fraud li.  257 

When  a  qaestlon  for  the  court HI.  230 

Which  Inyalldates  marriages 11.    248-246 

Bee  Mistake,  Bbfobmatxon,  Bssoissioh. 

Fraudulent  Account,  Action  to  correct \ 11.  374 

Fraudulent  Attachment,  Effect  of  discovery  of 111.  63 

Fraudulent  Conveyance,  Effect  of 11.  202 

When  demurrer  to,  can  be  sustained 11.  888 

Fraudulent  Debtor,  Affidavit  for  arrest  of 111.  29 

Fraudulent  Disposition  of  Property,  An  Iqjunction  may  be  granted  to  re- 

strain ill.  HI 

Statement  on  motion  for ill.  124 

Fraudulent  Intent,  As  a  ground  for  arrest 111.  27 

Deemed  from  false  representations lii.  37 

Should  be  averred 11.  266 

Fraudulent  Judgment,  Confessed  in  several  courts 11.  208 

Fraudulent  Mortgage,  Effectof 11.  604 

Fraudulent  Procurement  of  Credit,  Action  lies  for 11.  261 

Essential  averments 11.  202 

False  recommendation  and  representations 11.  262 

Title  does  not  pass  on.... 11.  268 

When  acUon  lies  for 11.  268 

Of  property,  action  lies  for 11.  269 

Essential  averments  In U.  260 

Fraudulent  Purchase,  Action  lies  for 11.  260 

Attachment  may  Issue  before  maturity  of  debt ill.  46 

Disavowal  of  sale  and  injunction  granted 11.  261 

What  constitutes 111.  27 

Fraudulent  Repreaentations,  How  pleaded 11.  266 

Fraudulent  Sale,  Of  properiy 11.  266 

Action  against  seller  lies  for 11.  266 

Effect  of,  in  action  f«  >r  money  paid. 1.  866 

Faith  of  representations ill.  866 

Silent  acquiescence  in,  Isftaud 11.  266 

Sufficient  averments  of 11.  267 

Warrantyof  title 11.  267 

Fraud  and  Palae  Swearing,  Evldenceln 11.  492 

Freight,  Action  for,  when  demurrable 11.  879 

Advanced  fireight,  when  returnable 1.  870 

Form  of  complaint  by  carrier  against  consignee  for 1.  289 

Against  consignor  for 1.  289 

By  shipowner  for 1.  467 

Interest  on,  commences  on  demand 1.  289 

Llenfor 1.  468 

Frivoioua  Answer,  A  ground  for  Judgment  on  the  pleadings ill.  228 

see  AK8WBB. 

Frivolous  Appeal,  Damages  for,  when  recovered 1.  630 

Fund,  In  complaint  by  a  receiver  for  fund  in  hands  of  trustees,  what  must  be 

stated i.  277 

Furniture,  Of  household,  exempt  from  execution ill.  490 

O. 

Qaming i«  844 

PubUc  gaming-house,  a  nuisanoe U.  168 

Qanliahment.    Definition  of ill.  78 

Affidavit  to  examine  garnishee,  form  of lil.  74 

Order  thereon,  form  of ill.  76 

Appearance  and  answer  of ill.       76,  76 

Liability  of  garnishee m.       74,76 

Notice  to  third  person,  by  sherilt  requisites  of ill.  76 

Effect  of  notice ill.  74 

Other  actions  pending ill.  76 

Proceedings  against  garnishee lii.  77 

Citation  to  appear 111.  76 

Discharge  of Hi.  76 

Beleaae  of  by  plaintiff ill.  77 

Who,  when  and  what  liable  to  garnishment   ill.  74 

Proceeda  of  mining  claims,  how  gamisheed ill.  77 

Sheriff,  how  gamlsheed ill.  48 

Tmatfund ill.  77 

When  liability  accrues ill*  74 

General  Covenant  to  Repair.    How  binding 1*  486 

General  Denial.    Dpflnitlonof 11.  420 

Effect  of,  in  ejectment - U.  W8 

XsxSB,  YoL.  m— 42 
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General  Denial.  tol.  paob 

Eqaivalent  to  general  Issue  iL  Ml 

In  actions  for  malloioxia  axreat il.  M3 

In  actions  for  oliilm  and  delivery il.  fS 

Oonversion ii.  CO 

Damages  for  negligence ii.  8M 

Forcible  entry  and  detainer iL  €U 

Keeping  TioiouB  dog ii.  SM 

NegUgenee  oy  agents il.  MO 

Promissory  note,  effect  of ii.  SU 

Services,  work  and  labor Ii.  801 

Of  incorporation,  insni&cient Ii.  MB 

BnAdency  of ,  in  action  for  money  had  and  recelTBd IL  198 

In  action  for  money  lent IL  iOO 

What  may  be  proved  under  in  action  against  osr  conductor IL  Ml 

For  libel  and  Blander IL  MT 

Fortrespass IL  SM 

Qeneral  Issue.    In  action  on  written  instruments IL  SU 

In  action  for  damages  for  diversion  of  water. il.  SO 

In  action  for  trespass Ii.  Kl 

Inejectment il.  5S3 

Qiving  Credit.    Form  of  answer  denying  negligence  in il.  59 

Gold  Coin 1.  30B 

Contract  for  payment  in  must  be  averred i.    408,413 

See  JUDOMEMT. 

Gold  Coin  Judgment.    Coats  and  interest  in,  may  be  enforced  in 111.  SU 

How  Justified  on  an  accounting 111.  SU 

In  an  action  on  claim  end  deli  very.... 111.  SU 

Inejectment IlL  SU 

Forgoodssold UL  SU 

Legal  tender  act,  constitutionality  of 111.  SIS 

Note  and  mortgage,  payable  in  gold  coin 111.  SIS 

On  contract IlL  SU 

Qoodt.    Acceptance  of ,  by  common  carrier IL  SI 

Form  of  complaint  against  common  earlier  for  loss  of IL  SI 

Injunction  against  purchaser  of IL  S87 

Innkeepers,  liable  for II.  S3 

Insurance  on,  to  be  laden L  SSI 

lien  on,  by  common  curler 11.  18 

Bemoval  of ,  by  agent  of  bailee,  effect  of II.  SB 

Transfer  of ,  is  an  sssignment I. 


Gooda  Depoaited.    Duty  of  bailee  concerning II.     18 

Qooda  in  Tranait.    Not  liable  to  attachment  m  suit  a^inst  a  corporation m.     10 

Gooda  sent  on  Commission.    In  action  for,  what  must  be  alleged L    338 

Qpoda  Sold  and  Delivered.    AUegstions,  insufficiency  of I.    SOA 

Of  partnership,  not  necessary I.    SOI 

Amounts  due  munt  be  severally  stated L 

Answers  in IL 

Accord  and  satisfaction IL 

Credit  not  expired IL 

Balance  of  account  for L    SOA 

Cause  of  action,  how  stated L 

Complaints  in  actions  for L 

See  CoMPLAXKTS.  FoBica  of. 

Delivei^  of ,  to  third  party,  must  be  averred L. 

l»emaDa  not  necessary I. 

Objectof  avermentof I. 

Pesoription  of ,  delect  In,  how  remedied 1. 

Byquantlty L    SOA 

Baeevtrba L    SB 

Dormant  partner  a  necessary  party  plalntlir 1.  SiB.308 

Goodwillapartof  partnership  property L    SOT 

Husband  when  not  liable  for  Roods  sold  to  wife IL 

Implied  promise  to  pay  should  not  be  pleaded I. 

Indebilahu  astumpgit,  sufficiency  of L 

Nature  of  claim  should  be  indicated 1.    SOA 

Payable  in  gold  coin,  when I.    808,111. 

Promise  to  pay,  implied  by  law 1. 

Bequest,  avermentof,  not  requisite L 

Sufficient  answer IL   498 

Valuation  of,  allegation  of  material L 

When  due,  not  neoeasary  to  be  specified 1. 

Wholiablefor L 

Good  Will,  A  part  of  partnership  property L    __ 

Governor  of  State.  icandamtM  will  issue  to lU.   818 

Grace.    Mocallowed L    481 

Grain.    Warehousemen,  how  bound  as  bailee IL     SI 

Grain  Crop,  As  realty 111.    UT 

Grant.    When  construction  of  terms  of,  is  a  question  for  the  court. 111. 

When  a  question  of  fact lil. 

Graataa.    When  charged  with  constructive  notice  In  actions  to  foreoloae  a  most- 

sage Il« 

See  OOKPLAIMTS,  ASSWXBS. 
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Grant  of  Easement,  Mnet  be  tpeclally  pleaded  in  ejectment li.    688 

Grantor,  PotBeaelon  of,  ehonld  be  aTerred  in  answer  in  creditor's  action 11.    606 

See  Ck>MPXJLiiiTS.  Ambwzbs. 

Qrounda  of  Belief,  In  rerlficatlon  by  officer  of  corporation  need  not  be  stated.  1.    161 

In  Terlflcation  of  complaint  by  attorney  must  be  stated 1.    163 

Grounds  of  Challenge,  To  jurors,  what  are ill.    269 

Ground  of  Excessive  Damages 111.  874-876 

Ground  of  Irregularity,  In  impaneling  Jury,  form  of  affldavit  on ill.    846 

Ground  of  Misconduct,  Of  Jury,  form  of  affldaylt  on ill.    860 

Ground  of  New  Evidence,  Form  of  affidavit  on ill.    866 

Ground  of  Surprise,  Form  of  affldavlton Hi.    863 

Growing  Crops.    Howdellvered 1.  606-606 

Kot  affected  by  statute   1.    606 

Saleof 1.    606 

Bubtiect  to  taxaUon li.    848 

Growing  Fruit 1.    812 

Guaranties.    Answer  in  action  on  departure  from  guaranty 11.    491 

Denial  of  plalntifTs  performance 11.    490 

Plea  of  mistake,  what  must  be  alleged li.    490 

Answer  with  denials 11.    490 

Oomplalnts  In  actions  on 1.  809-817 

Bee  CoMPLAiiiTs,  Fobxs  or. 

Performance  of  condition  precedent,  when  to  be  alleged  ....  1.    810 

Promise  In  writing  need  not  be  alleged 1.    311 

When  request  should  be  averred i.    812 

Conditional  guaranty,  liability  under 1.    810 

Demand  and  notice  essential  to  cause  of  action 1.  810-811 

Not  essential  on  absolute  guaranty 1.    310 

When  not  essential  on  general  guaranty 1.    811 

Guarantor,  when  discharged  by  delay  lu  giving  notice 1.    813 

In  action  on  promlasory  note i.    819 

Joinder  of  parties 1.    811 

Must  be  in  writing 1.  8U.817 

Oonslderatlon  need  not  be  stated 1.    810 

Bnfflolent  allegation  of ,  in  complaint 1.    817 

On  guaranty  for  price  of  goods  sold,  action  for 1.    813 

For  growing  fruit 1.    813 

Liability  of  guarantor 1.    818 

Notice  to  guarantor  of  acceptance  of  guaranty 1.    818 

Want  of ,  to  discharge  guarantor 1.    813 

What  actions  cannot  be  united 1.    818 

On  guaranty  of  charter  party,  when  good 1.    811 

On  guaranty  of  mortgage,  action  for 1.    818 

Action  on  a  note 1.    814 

By  administrator i.    814 

Averments  essential 1.    816 

Demand  of  Judgment 1.    816 

Intereston 1.    816 

Mortgage  a  mere  security i.    816 

Not  a  conveyance i.    816 

Guarantor.    Liabilityof 1.    466 

Sufficiency  of  averments  on  a  bond  to  charge 1.    403 

WhoU 1.    466 

Guardian.    Complaint  In  action  by 1.  360-368 

Appointment  must  be  alleged 1.    361 

Complaint  omlttlnff  to  allege  appointment  of,  bad  on  demurrer U.    877 

General  guardian,  now  appointed i.  66,101 

I'owersof 1.    361 

Infant  may  sue  by 1.    -66 

May  verify 1.    168 

Of  lunatic,  appointment  of 1.    368 

Necessary  averments  in  suits  by i.    366 

Powersof 1.    268 

Property  of ,  cannot  be  seized  for  taxes  of  ward 11.    868 

Bee  Ikvaht,  Imsaitx  Pkbsoks. 

Guardian  ad  litem.    Appointment  of 1.    260 

When  consent  of  infant  is  necessary 1.  66,101 

Mayverify 1.    168 

Power  of ,  in  suits  for  iwrtltion 1.    963 

Guardian  and  Ward.    Action  by  ward  against  goardlan  for  an  account i.    388 

That  ward's  name  Is  not  signed  to  mortgage,  no 

defense 11.    606 


Habeas  Coipus.    Deflnltlonof ill.  668 

Form  of  order  granting  writ  of Hi.  670 

Application  for ill.  668 

By  whom  granted ill.  669 

Defectaofform ill.  671 
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Habeas  Corpus.  toc  pasb 

DiBchargeon tU.  571 

Hearing  on liL  Kl 

Proceedings  and  practloe Hi.  5TO-675 

Be-arrest iii.  SH 

Befusal  to  grant lit.  m 

Remanded,  when UL  5TS 

Betnmof UL  K^Srt 

To  whom  directed ttL  69 

Whomsyisffue UL  S7i 

Fees,  none  to  be  received UL  K9 

Form  of  petition  for  writ  of iii.  KS 

Repeated  applications  for iii.  S0 

Form  of  writ  of iii.  574 

Imnanoe  of ,  purely  ministerial iii.  SS 

Jurisdiction  of  county  court  in i.  S< 

Of  district  court  in L  » 

Of  state  court  in L     9S,  iii.  ffS 

Of  the  supreme  court  in 1.  SS 

OoniUotof iiL  f?» 

Personalliability.  defined UL  661 

Plaoeof  trial  of  actions  In iiL  SSi 

Rightof  bail iii.  5«I 

Warrant,  when  issued iiL  513 

Habitual  Drunkard.    Action  against,  another  suit  pending L  SH 

Habitual  Drunkenneaa.    Definition  of IL  US 

Form  of  complaint  on  ground  of ii.  SA 

Harmless  Errors.    Judgment  will  not  be  rerersed  for ilL  tfl 

Hatchway.     Form  of  complaint  for  injuries  received  by  falling  Ouough 

hatchway L  AT 

The  same,  another  form 1.  CIS 

Hearing.    Prekence  and  hearing  must  be  fljleged  in  aotion  for  Ub^  and  alander  i.  no 

How  alleged L  StU 

Heir.    Form  of  complaint  against  heir  for  debt  of  ancestor ii.  914 

Allegation,  where  heir  has  aliened  the  land Ii.  iU 

Description  of  premises,  how  stated ii.  US 

Debt  due,  averment  of  not  necessary IL  2IS 

Heir  and  personal  representatives  cannot  be  Joined fL  U9 

In  suit  against  heirs  and  devisees,  what  must  be  avetred ....  ii.  215 

LiabiUtyof ..  U.  ne 

Personal  assets  insufflcient ii.  SIB 

Bight  of  recovery,  special  facts  must  be  alleged U.  UC 

Form  of  complaint  by  heirs  of  covenantee  against  previous  grantor 

onoovenants L  4TS 

Implies  death  of  ancestor L  ISl 

Of  devisee,  when  action  in  ejectment  can  be  maintained  by.........  II.  IBS 

Remedy  of  purchaser  M  gainst  minor  heirs it.  sn 

Bight  of,  when  assignable i.  88 

Herding  Sheep,  Damages  for  trespass  for  neglect  in U.  ffT 

Highways,  Bay  or  river  as  a  highway U.  Vff 

Building  on,  a  nuisance IL  ISt 

City,  when  liable  for  nuisances  on IL  191 

Defect  in.  in  actions  for  personal  injury L  CIS 

Denial  of  obstructing   IL  CB9 

i;}ectment  the  proper  remedy  for  appropriation  of tt.  flC 

Form  of  complaint  against  corporation  formed  under  the  act  in  rela. 

Uonto i.  SU 

Directors  of  corporation,  when  personally  liable. i.  iii 

Form  of  averment  of  incorporaUon  In  such  actioiiB L  tU 

Form  ofcomplaint  for  obstructing 11.  IM 

Impediment  in,  causing  personal  inju27 U.  UB 

Obstructions  to,  how  eojoined Ui.  ISS 

Ordinaxv' care  to  avoid  injury  by IL  UB 

Belief  from  obsnmoUon  of « II.  UI 

Bepllcatlon  in  action  for  obstructing ill.  S& 

Bight  of  way,  creation  of li.  191 

Special  damages  must  be  laid  for  obstructing ii.  IM 

When  action  lies U.  U7 

When  bill  will  lie  for  inJuncUon U. 

Hirt,  Form  of  answer  denying  hiring iL 

By  asidgnee Ii. 

laiiwstof U. 

Form  of  complaint  against  hirer  of  chattels  for  not  taking  proper  cai« 

of  them U.  U 

For  driving  horse  on  diiferent  Journey  ttom  thai  agreed U.  9S 

Forhlreoffuruiture.  with  damages  for  ill  use 1.  Sn 

For  hire  of  personal  property L  sn 

Facts  must  be  st-t  forth i.  SN 

For  hire  of  pianoforte,  with  damages  for  not  returning  it. . . .  I.  391 

For  injury  to  horse  fkom  immoderate  driving  .  • U.  91 

LUbllity  of  hirer  of  chattels IL  '^ 

See  Bailues. 
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TOL.  PAOS 

Hired,  Implies  ftregneet 1.  390 

Holder,  Holder  and  Owner,  Bona  Fide  Holder  and  Owner,  Are  legal  ooncln- 

■ions 1.  llV.ns 

Ingoodfalth 11.  611 

HoldingOffice,  What constttotes 11.  810 

Holding  two  offlceB,  efbctof 11.  810 

Homeatead,  Ai  a  defense  to  ejectment U.  6H4 

Complaint  by  hasband  end  wife  to  recoTer,  what  must  be  aTerred. . .  1.  246 

Married  woman  may  answer  separately  In  BctloQ  for 11.  448 

Mortgage  on«  as  a  cloud  apon  title 11.  191 

BecoTery  In  action  for.  by  husband,  defeated  l^  death  of  wife.  11.  439,  111.  187 

Rlghtsof  wife  in,  cannot  be  prejudiced  by  fraudulentaotsof  husband,  li.  360 

Sale  of ,  by  shetur.  effect  of 1.  968.645 

Horse,  Action  fox  peiBonal  injury  by  vicious  horse 1.030,  11.  68 

Form  of  complaint  agalnat  contractor  for  Insecure  street,  whereby 

plalntlfTs  horse  was  Injured 11.  40 

Houaa,  Form  of  anitwer.  Justifying  breaking  house  by  virtue  of  search-warrant.  iU  60T 

Form  of  complaint  for  entering  and  li^Juring  a  house li.  68 

Action  transitory  and  local li,  60 

For  use  of  abusive  languaue  In  front  of 11.  60 

Joinder  of  parties  in  actions  for  damsges  for  trespass 11.  69 

Officer  without  process 11.  69 

Treapass  to  the  person IL  69 

On  boundary  line,  where  taxable li.  848 

Public  gamJng-houee,  a  nuisance 11.  163 

Houaehold  Furniture.    What  exempt  fkom  execution 111.  400 

Hueband  ajid  Wife,  Absence  of  former  husband  renders  subsequent  marriage 

voidable II.  347 

Answer,  form  of  commencement  of  by 1.  163 

Gon8trnctl<iB  of 1.  162 

Verlllcatlon  of  answer  by 1.  160 

As  parties  defendant 1.  98 

Joinder  of ,  In  actions L  98-100 

Forpartition 11.  174 

When  wife  may  defend  In  her  own  right 1.  98 

Not  bound  by  subsequent  promise  of  husband 1.  100 

As  parties  plaintiff... 1.  98-107 

Joinder  of ,  In  actions i.  98 

For  services  of  wife  before  marriage 1.  348 

When  husband  must  sue  alone 1.  99-107 

When  wife  may  sue  alone 1.  348 

In  actions  for  libel  and  Blander 1.  679 

Whennot 1.  248 

Avsrment  of  marriage,  frufflciency  of 1.  347 

Common  and  separate  property  of,  how  liable  for  debts  of  wife  before 

marriage 1.  244,346 

Complaint  charging  separate  estate  of  wife,  what  it  must  state 1.  244 

Allegation  of  an  Intent  to  charge  separate  estate,  when  nec- 
essary      1.  244,346 

Allegation  of  coverture,  not  necessary 1.  345 

Demand  of  Judgment,  how  made 1.  345 

Liability  of  wife  as  sole  trader,  in  actions  for  rent i.  348 

On  note  Indorsed  by  the  wife,  while  »ole i.  346 

On  promise  of  married  woman,  what  must  be  alleged i.  346 

Death  of  husband,  effect  of ,  in  actions 11.  499 

Forms  of  complaints,  by  and  against 1.  343-390 

See  CoMPLAnrrs,  Fobms  of. 

Form  of  petition  to  continue  action  in  Joint  names  of ill.  186 

In  action  for  recovery  of  debt  from  mafried  woman  as  sole  trader, 

what  must  be  averred 1.  349 

What  facts  must  be  alleged i.  360 

Bale  ai<d  delivery,  what  muat  be  alleged 1.  346 

Separate  property  need  not  be  designated 1.  346 

Averment,  sufficiency  of 1.  346 

In  complaint  by,  to  recover  homestead,  what  must  be  averred 1.  345 

Assignment  of  liuuzance  policy  in  trust  for  benefit  of  wife. .  1.  826 

Msrriage  d«/acto,  effect  of i.  346 

Married  man  liable  for  breach  of  promise  of  nuurrlage i.  604 

May  be  witnesses  against  each  other,  when.... iii>  368 

Misjoinder  of .  may  be  taken  advantage  of  on  demurrer ii.  881 

In  action  to  foreclose  a  mortgage li.  888 

MlsJoinderof  causes  of  action,  when  incompatible 1.  345 

Omission  of  wife  to  verify  answer  in  foreclosure  suit,  effect  of II.  695 

Profits  of  separate  property  of  wife  not  liable  for  debts  of  husband. .  11.  303 

Privileged  commu<  •  ications  between,  during  marriage ill*  368 

Rights  of,  in  dlviaion  of  common  property • 1.  247 

Separate  estate  of  wife  in  Oalliornia.  what  is i.  248 

Mortgage  of ,  by  wife,  how  considered i>  248 

When  husband  is  liable  for  goods  furnished  wife 1*  248 

Whennot 1.    248,  11.  490 

When  husband  may  maintain  trover  against  mortgagee  of  wife's  chat- 
tels   11.  75 

See  DivoBOE,  Mabbxaoe. 
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Identity.    Of  oanse  in  formfl  of  special  pleas ii.  tfl 

Of  parties,  in  forma  of  special  pleas ii.   433 

Presumption  of .  in  actions  on  written  instniments 1.   tfV 

Ignorance.    As  an  imputation  which  is  libelous i.   M4 

Denial,  on  ground  of  ignorance  of  facts  Insufflcient 11.   ttt 

Explaining  cause  of  ignorance 11.   490 

Allegation  of  ignorance  InsuAcieut  to  raise  an  Issue 11.    *M 

Insufficient,  forms  of 11.  439,513 

Surplus  allegations li> 

Oslifomla  rule U* 

New  York  rule U. 

Presumption  of  knowledge !!• 

Corporation,  acts  of  agents • U.   431 

On  written  instruments 11.   430 

Illegal  Interest.    On  note  as  a  special  plea,  form  of 11.   n9 

Illegal  Taxes.    What  complaint  must  state 1.   SV 

Immaterial  Matter.    Issurplusage 1.    IM 

Implications   and   Presumptions   of  Law.       Should  not  be  staled  In 

pleadings L  lll.lSS 

Agencyof  bank L>    I3t 

GouTenion,  implies  a  wrongful  oonyersion i.   135 

Death  of  ancestor,  implied  by  heir 1.    Ul 

Deliyery  of  a  special^  need  not  be  stated 1.    lU 

Allegations  of  making  written  iostnunents  imply L    ISS 

Entry  on  lands,  means  lawful  en^ i.   Ui 

Indorsed,  means  lawfully  Indorsed i.    139 

In  writing,  averment  of  acceptance  implies f.    ISS 

Jurisdiction  of  court  of  record 1.    133 

Lease  in  writing,  implies  quiet  enjoyment 1.    IX 

Made  and  deliyered  by  corporation,  imports  consideration. 1.    131 

Negligence,  includes  gross  as  well  as  ordinary L    131 

No  award,  implies  no  valid  award L    138 

Non-payment,  implied  by  due  and  owing 1.    133 

Official  capacity  of  executor- 1.    133 

Overpayment,  means  in  mdKtoy 1.    13C 

Ownership,  possession,  evidence  of 1.    133 

Possession,  implies  legal  possession 1.    131 

Promise,  legal  obliganon  implies L    133 

Proportion  of  liability  of  surety i.    133 

Public  officer,  appointment  implied i.    133 

Signed,  applied  to  promissory  note,  means  made 1.    13S 

Statute,  actions  brought  under 1.    133 

Subscription  to  stock,  implies  ownership 1.    138 

Taking,  means  unlawful  taking i.    138 

Writing  obligatory.  Imports  »ealed  instrument L    138 

Implied  Demise.    Need  not  be  set  forth  in  actions  for  use  and  oecupation t.    ff8 

Implied  Promise.    In  action  for  malpractice  of  physician 1.    831 

In  action  for  money  had  and  received 1.    358 

To  pay,  should  not  be  pleaded 1.   303 

Implied  Warranty.    What conslitutes L  548,881 

Implied  Admissions.    See  Admissions L    138 

Implied  Contract.    Complaint  in  action  on,  for  use  and  occupation 1.    388 

'  Tenancy,  when  and  when  not  implied 1.   S8 

Improper  Pamiliarities.    Proof  of.  in  actions  for  divorce IL    383 

Improvement.    Cannot  be  set  off  for  damages  in  actions  for  use  and  oocupa. 

tion I.   389 

On  public  lands,  liable  to  assessment  for  taxes 11.   3tf 

Pleaded  in  ejectment  as  set  off ii.    688 

Inconsistent  Relief.    Cannot  be  asked  for UL    lOf 

Incorporation.    Act  of ,  how  averred  in  pleadings 1.    SIS 

How  averred  in  pleadings L  U^Sfr 

Mode  of .  need  not  be  alleged L    313 

Need  not  be  in  suit  by  assignee i.    908 

Proof  of,  when  inferred L    814 

Indebitatus  Assumpsit.    Sufficiency  of  count  for  goods  sold  and  delivered...  1.    3BS 

Indebted.    A  legal  conclusion 1.    118 

Indebtedness.    Change  of ,  does  not  discharge  the  debt i.    4s8 

Facts  which  constitute  must  be  alleged L    468 

Must  be  stated  in  complaint  by  administrator L    38T 

Note,  prima /ocie  evidence  of I.    431 

Sufficiency  of  allegation  of ,  on  accounts 1.    388 

Use  and  occupation,  averment  of 1.    388 

See  iKSTRumMTB. 

Indemnity.    Action  lies  on  attachment  bond  given  to  sheriff L  484 

Liability  of  sureties  in 1.   488 

Discharge  from L    498 

Material  averments  in L.    418 

On  indemnity  bond,  seizure  under 1.  4M 

Condition  precedent  in L   494 

Injunction L 
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Indemnity.  vol.  paob 

Answer,  In  aetion  on U.  628 

OmlMlon  to  Bet  np  defense,  effect  of U.  699 

Belease  M  defense  on  partnership  agreement ii.  689 

See  Ambwxbs,  Fobms  or. 

Bond  of,  by  plaintiff  to  sberlff  to  keep  property,  form  of ill.  67 

Character  of  1  natrument Ill .  68 

In  claim  and  delivery,  form  of ill.  91 

Condition  precedent  in  actjonon 111.  91 

Priority  of  lien  of  attachment iU.  91 

On  execution,  form  of ilL  496 

Proceedings  on  levy Hi.  497 

Character  of  indemnity  bond    ill.  68 

LlabiUty  of  sureties  on 111.  68 

Complaints  in  action  on  bond  of 1.  493-601 

Actual  damage  must  be  shoum 1.  493,494 

Consequential  damage,  how  averred 1.  600 

Demand,  when  not  essential 1.  494 

Necessary  ezi>ense,  averment  of i.  496 

See  CoMPiiAxiTTS.  Fobics  or. 

Contracts  of  Indenmity.  interpretation  of .. . 1.  494,480 

For  seiaing  property  under  execution 1.  494 

For  wlllfnl  trespaaa 1.  496 

Liabill^  on  partnership  agreement 11.  6W 

When  contract  is  void i.  496 

Landlord  when  not  bound  to  Indemnify  tenant  on  eviction U  600 

Notice  to  sureties,  effect  of 1.  496 

When  not  necessary  to  allege i.  498 

Bemedy  at  law  on  bond  of 1.  496 

Right  of  sureties  on  promifwory  note 1.  499 

Voluntary  payment,  effect  of 1.  601 

Indictment  Found.    Must  be  averred,  when 1.  638 

Individual  Banker.    Action  by,  how  brought 1.  214 

Individual  Liability,  for  corporations 1.   228-283 

Indivisible  Facta.    In  denials  in  answer. ...  «• 11.  422 

Indoracd  means  lawfully  indorned 1.  186 

Indoraement.    In  blank,  effect  of .*| 1.  481,443 

Averment  of .  in  action  on  promlssBy  notes 1.  443,446 

Effectof 1.  443,463 

Allegation  of,  essential  In  actions  on  promissory  notes 1.  446 

By  a  firm,  suiBciency  of  allegation  of 1.  441 

By  corporation,  what  must  be  averred 1.  443 

By  maker  necessary  to  pass  the  title 1.  447 

Of  judge's  approval  on  arrest,  form  of ill.  82 

On  execution  or  writ,  need  not  be  set  out 1.  271 

On  copy  of  writ  of  attachment,  fonn  of 111.  67 

Of  sealed  lustrument,  when  assumpsit  may  be  brought 1.  400 

Indoraer  and  Indoraee.    See  Billb  or  Exchamob,  Pbomsbsobx  Notbs,  Wbtt- 

TBN  iMSTBUICBllTa. 

Inducement.    Denial  of ,  in  answer  In  libel  and  alander 11.  646 

See  LiBKI.  AMD  Slandbb. 

In  actions  for  deceit  or  f^ud,  how  alleged il.  266 

Ineligibility.    Not  a  good  defense  In  usurpation  of  office 11.  610 

Infancy.    Of  defendant  as  a  special  plea,  form  of ii.  447 

Of  plaintiff,  aa  a  special  plea,  form  of U.  446 

Majority  of  fern  Jee ii.  447 

Must  be  spedmlly  pleaded 11.  447 

Batiflcation,  what  oonstitutea U.  446 

Infanta.    Actions  by  and  against 1.     66,260-262 

Action  for  services  rendered 1.  262 

When  he  cannot  recover 1.  262 

Answer  commencement  of,  by  infants 1.  161 

Appointment  of  guurdian  for 1.    260-261 

Must  be  alleged  in  complaint 1.    261,  11.  877 

Howalleged 1.  261 

Asplalntiffa 1.  66 

Aadefeudants 1.  101 

It)  foreclosure  suits 11.  124 

Complaint  by  an  Infant 1.  260 

Disaffirmance  of  deed  by 1.  261 

Ftme  eovert 1.  262 

Quardlan,  how  appointed 1.  66 

Greneral  guardian i.  361 

In  partition  suits i.    262,    11.  OOO 

Liability  or.  In  actions  for  conversion H.  76 

May  sue  by  guardian 1.  66, 101 

May  be  sued  f or  fhtud 1.  262 

Introv«jr 1.  262 

Note  of,  not  void,  but  voidable i.  262 

Service  of  summons  on 11.  624 

Infant  Feme  Covert.    Disability  of  infancy  attaches  to i.  262 

Information  and  Belief.    Denials  on.  in  answer,  form  of il.  427 

Belief,  what  It  implies 1.    108,    U.  427 
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Informatloii  and  Belief.  vol.  rj 

Onftasooonnt U.   48S 

Of  damage,  elfoot  of il.    iST 

Of  deed U.    tift 

Ofjudgmeut 11.    ttT 

BecoUection  and  belief  insui&cient IL    Cf 

Oroaxids  of ,  must  be  stated  in  affidavit L    10 

Veiiflcation  on 1.    U»-IM 

Infringement  of  Patent,  Parties  defendant  in L   MA 

Inhabitancy,  Need  not  be  alleged  in  ansver  in  dlToroe,  when U.    OS 

Ii^unetaon,  Definition  of ,  under  statute • IIL     S3 

Katuxeof  remedy ilL     0 

By  whom  granted ill.     M 

Form  of ,  negative UL     M,  UT 

Interlocutory,  object  of llL     M 

When  granted UL      66^0 

When  not  granted iiL     0 

Mandatory  injunctions  not  granted ilL     0 

Affldayit  for,  in  support  of  complaint lil.    UO-lOl 

▲ffldavlt  to  obtain  order  to  restrain  waste lii.    131 

Apx>eal  lies  from  an  order  granting  or  refusing UL    S0 

Appointment  of  receiver  on  application  for 1.    37S 

Oomplaints  for U.    S75-ni 

For  restoration  of  personal  property ii.   vn 

Tor  injunction  and  damages li.   Stl 

See  Ck>MPLi.iifTs,  Fobms  or. 

By  agent  or  clerk UL    Kl 

Contracts  and  covenants  against  resuming  practice  after  ssle  of  holi- 
ness   UL    10 

Oontiaots  and  covenants  of  trade IlL    10T 

Against  violation  of  covenant  to  build lU.    10 

What  covenants  will  beenjoined IlL    lOS-lOT 

1  gainst  carrying  on  trade  forbidden  I7  lease Ul.    10 

When  granted  and  when  not UL    10 

Against  removing  fiztUNs. UL    10 

Misuse  of  premises iU.    10 

Bemoval  of  bulldin^l^d  crops UL    10 

Against  underletting «% UL    10 

Gorporations  may  be  enjoined L    214 

Against  transfer  of  stock fU.    10 

When  not  enjoined IU.    10 

Bailroad  corporation  frcmi  taking  private  property. .  IU.    10 

To  suspend  general  and  ordinary  busineas UL    108 

Foreign  corporaUons,  when  not  suspended. .  UL    10 

Creditor's  suits,  against  selling  and  conveying  property UL    110 

Fraudulent  disposition  of  property fU.    IU 

Jurisdiction  in  equity lU.    10 

Property  held  in  trust iU.    10 

Bight  to  enjoin IU.    UO 

Against  transferring  assets UL    10 

To  prevent  executors  from  distributing  assets Hi.    IU 

Against  transferring  negotiable  paper iU»    HI 

Dissolving  injunction IU.    10 

Contempt  may  be  punished Ul.    10 

Damagesin  dissolution iiL    10 

Defense  in  action  on  bond IU.    10 

Dismissal  of  suit,  effect  of Ui.    UO 

Efbot  of  answer IU.    10 

Of  appeal UL    10 

Of  dlflsolution iU.    10 

MoUon,whentobemade Ul.    Ul 

Bight  to  move  for UL    US 

Notice  to  dissolve,  grounds  of UL    10 

When  given  and  effect  of UL    10 

Opposing  motion  to  dlsfiolve tiL    10 

Order  diMsolviDg  injunction  and  dismissing  action UL    144 

When  dissolved IU.    14&-I0 

Effect  on,  by  removal  of  caufie u.    60 

Execution  and  sale  under,  when  eojoined Ul.  110,113,114 

Injunction  after  order  to  show  cause,  form  of Ui.    104,10 

Insufficient  grounds  for UL    10 

Injunction  by  the  court,  form  of IU.    10 

Form  of ,  and  to  whom  directed UL    10 

When  may  be  granted UL    10 

Injunction  by  Judige,  form  of UL    10 

Order  made  ezpar<« UL    10 

Injunction  made  perpetual,  form  of UL    Itf 

Oosts  on,  in  discretion  of  court UL    01 

When  remanded  and  a  new  trial  ordered IU.   474 

Injury  to  real  property  must  be  continuing U.    1€1,0I 

In  particular  actions,  in  creditors' suits IL   00 

Divorce U.   fli 
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I^Jnaetleii.  tol.  taom 

KJeotsMDi il.     M,589 

Forcible  entry  And  detainer. 11.  S28 

Foreclonnre 11.  IM 

Fnuid U.  261 

NttlMncee 11.    151,168.167 

Quieting  title U.  184 

Werte U.    193,194 

Judgments,  when  enjoined 111.  114,116, 116 

Jnrledlctlon,  In  Appeal  from  district  court 111.    390-394 

Legal  proceedinga,  on  contract 111.  Ill 

Bringing  suit lU.  ua 

Gounael,  when  eqloined. 111.  113 

When  Injunction  lies ilL  112 

When  it  win  not  Ue Hi,  116 

Agalnat  entering  oonfeasion  of  Judgment 111.  113 

Legal  proceedings.  In  ejectment 111.  116 

Execution  enjoined 111.  117 

May  be  sought  in  ^ectment 11.     94,276 

In  foreclosure 11.  124 

When  will  be  enjoined ill.  117 

Who  msT  enjoin Hi.  117 

Negotiation  of  bill  or  note,  complaint  in  action  to  restealn 11.  288 

Oolleotton  of  note 11.  288 

Notice  of  motion  for,  form  of • ill.  106 

Statements  in ill.    106-186 

Nuisance,  against  building  railroad  on  plaintiff's  land lii.  118 

Condemnation  of  laud... ill.  118 

Against  laying  railroad  in  a  street iU.    118,120 

Extension  of  railroad  track 111.  119 

Ballroad.  when  a  nuisance lU.  119 

Against  autborlxing  the  laying  of  a  railroad ill.  120 

Laying  pipes  in  street Hi.  120 

Appropriation  of  street Hi.  120 

Against  continuance  of  slaughter-house UL  120 

Against  burning  brick ill.  121 

Against  erecting,  and  to  remore  buildings Hi.  121 

Against  diversion  of  water iil.  121 

Diversion  for  irrigation Hi.  131 

Watercourse HI.  123 

Against  flooding  mining  claim ill.  123 

Water  for  mining  purposes iil.  123 

Against  building  pier  or  wharf Hi.  138 

Obstructing  highways Hi.  123 

Wharfs iil.  134 

Nuisances  may  be  enjoined H.  161, 168, 167,    111.  118 

Order  oonflrmlng  report  as  to  damages Hi.  144 

Order  to  show  cause  why  injunction  should  not  be  granted Hi.  104 

Appealft*om,  eflbctof iil.  136 

Hearing  and  practice  thereon iil.  186 

Befnsaf  of  order Hi.  136 

Parties  in  whose  faTor  may  be  granted 11.277,    Hi.  101 

DefendantHa 1.  101 

Partnership  property,  against  selling  or  disposing  of Hi.  134 

Preliminary  iujunction,  form  of ilL  103 

Continuance  of Hi.  104 

Prior  attachment  creditors,  when  not  joined  in IH.  118 

Publloation  enjoined,  agaiust  publishing  book iil.  136 

Of  copyright Hi.  126 

Legal  proceedings Hi.  125 

Manuscript Hi.  126 

PubUo  Injuries,  how  enjoined HI.  126 

PnbUc  oflicera,  against  usurpetlon  of  of&ce IH.  127 

Taxes  and  assessments ill.    127-129 

Bale  for.  when  enjoined Hi.  128 

When  Injunction  win  and  win  not  Ue 111.    127-129 

Who  cannot  be  enjoined 11.  129 

Publishing  private  letter lii.  126 

Ofasecret ill.  127 

Against  use  of  secret  in  trade ill.  126 

Beinstating  injunction Hi.  143 

Bevival  of  injunction iH.  148 

Bale  of  goods,  complaint  in  action  against  purchaser  to  restrain ....    11.  387 

Beryloe  of  injunction i.    689,  lii.  138 

Services,  ik  hen  granted  to  restrain  party  from  giving  his  services  . . .  Hi.  106 

To  prevent  irreparable  iojuiy ill.  114 

Trade  mark,  for  ubing  plalntirB  trade  mark iil.  131 

Complaint  in  action  for 11.  281 

Allegation  In  case  of  a  periodical  publication H.  286 

Against  Infringement  of  sign lU.  133 

Deception Hi.  131 

Imitation  of  label H.  386 
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Injunction.  roL.  pass 

Nune,nMof iL 

By  murafactarer U. 

Same  name,  naeof il. 

Origin,  not  qnality  most  be  Indicated U.   SM 

Picture  may  be  a  trade  mark Ui.    Ill 

Bule  under  common  law il*    sas 

When  action  wlU  Ue U.    S81«»« 

Whennot iL    «5 

TreipaBS,  against  undermining  plaintilTa  land ii.    278,  ilL    19 

In  dlBcretion  of  court UL   IS 

Stopping  work  in  mine ill.    UO 

Tearing  down  fences ill.    199 

When  injanetion  will  not  lie  Ul.    IM 

Undertaking  on  injunction,  form  of.  UL.    101,1(1 

Form  of  action  on 1.    <M 

MufltbegiTen lit.    lOS 

Bemedy  of  defendant iU.    1^ 

Violation  of,  a  contempt  of  court « ill.    C3T 

Waate,  against  waste ill.   1» 

Removal  of  building ill.    US 

Against  waste  by  cutting  timber U.    198.   Ui.    134 

Complaints  in  actions  for ii.    276-T?9 

Cutting  and  destroying  timber ii.   978,271 

What  must  be  shown ii.   V!9 

WhenlBsued lit.    W* 

In  actions  for  cancellation  of  patent ii.    t7< 

In  ejectment ii.    tl^ 

Forcible  entry  and  detainer 11.    ST8 

Partition IL    «n 

QuietingtiUe il-    tn 

Treepaas IL.    fT8 

Against  deatiroying  trees ill.    IM 

Value  of  tr*-es,  how  estimated Ui.    13S 

Against  working  mine ill.    18^ 

Miningclaim 111.    W* 

When  injunction  lies U.    881.    iU.    96,189.180 

Against  continuance  of  an  act • id.     9i 

Instance  recited ill*     96 

Where  injury  Is  irreparable iti.    Hi 

In  actions  for  waste 111.    188 

When  it  will  not  be  granted IU.   97,116,18t 

Instances  recited 111.     97.189 

When  there  la  a  remedy  at  law ill.     98,118 

To  prevent  a  consequential  injury iU.     ^ 

To  protect  a  nominal  interest til.     99 

Wrltof.by  the  Judge til.    U» 

Form  of  writ  by  the  court ill.    lO 

Order  by  Judge  out  of  court ill.    KB 

Time  of  granting  writ  or  order ill.     W 

After  answer,  when  granted Ui.    186 

When  granted  without  notice tU.    IM 

ti^jurics.    Actions  against  corporations  for 1.    8S1 

Assignment  of  causes  of  action  for,  to  property 1.     81 

Complaints  for  injuries  resulting  ftom  negMgence i.    6U8-6I1 

Allegations  essential.. i.    609-881 

Avoidance  of  injury  need  not  be  shown tl.     M 

In  anault  and  battery 1.    89S 

Parties  defendant  In  action  for L   101,19S 

Plaintiff  in  actions  for,  to  real  property i.     71 

To  personal  proper^ i.     78 

Bemotely  attributable,  liability  of  carriers  for ii.     V 

Besulting  in  death i.     87 

Injurious  Diveraion.    Of  note,  answer  of U.    Sll 

Injury  to  the  Person.    Answers  in  actions  for.     Bee  Ambwxbs,  Fobms  or.    ii.    688-8M 

Actions  to  recover  damages  for,  how  brought i.     8T.f99 

Complaints  in  actions  for.    See  Complaimts,  Fobkb  or i.    099-8S1 

Liability  of  corporations  for •    1.    881,619 

May  be  united  to  actions  for  injury  to  property 1.    906^    ii.    S83 

Place  of  trial  In  actloosfor i.     tf 

Bee  Assault  ajw  BArriatT,  Falbjb  iMPitisoNVxirr,  Libel  and  SioimxB, 

Mauoious  PBosBcuTZoir,  MxauoKBOB,  Violation  or  Biorib. 

Injury  to  Property.    Answers  In  actions  for.    Bee  ArswzBS,  Fomifs  or....    tt.    868  568 

By  dam,  llablUty  of  agents  for IL    080 

Complaints  in  actions  for.    See  Complaixts,  Fobics  or ii.       IT'89 

Parties  plaintiff  in  action  for i.     79 

Must  be  continuing  to  authorise  injunction U.    161,981 

To  garden,  instruction  of  court  in  action  for U.    167 

To  crops,  action  of  nuisance  lies  for U.    181 

Bee  Bailkbs,  Common  Cabbibrb.  Aobmts,  Kboliqbmcx,  NmsAVOB 
Slandeb  or  TrrLB,  Tbbspabs. 

Innuendo.    Office  of ,  In  pleading  in  libel  and  slander L    ffl 

It  cannot  enlarge  the  meaalog • i.   889 
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In  Rem.    Jnrisdiction  <»  rcM • i<  24 

Inftane  Person.    Action  of  ejectment  mnat  be  brought  in  name  of 1.  aM 

Answer,  commencement  of,  by.... •     1*  "^^ 

Compliant  by  guardian  of !•  ^^3 

Against  guardian  of !•  264 

Custody  of 1.  254 

Equitable  suits  against,  brought  in  his  name i.    364r-266 

Ouardian,  appointment  of i*  253 

Letters  of  guardianship i-  264 

Powersof.T i.    263-266 

Incompetent  as  witness Ul*  264 

Limitation  of  actions  by ; i-  268 

Insanity.    Bet  up  In  answer  in  divorce •«..    ii«  ^ 

Not  a  defense  on  injunction  bond li*  ^^ 

Insolvency.    A  mixed  issue  of  law  and  fact tii.  236 

Of  debtor  in  creditors' suits M.  208 

Inspection  of  books,  dociunents,  etc.,  affldavit  to  prore  loss ill*  ^^ 

To  account  for  alteration ., iii>  '^ 

Oopies  of  records  as  evidence U  i  •  B39 

Foreign  record,  state,  and  laws ill*  ^ 

Judicial  record iii.    639,640 

Notice  of  motion  for  order  of ,  form  of iii*  ^ 

Mustbeglven iii.  BSJ 

Perpetuating  testimony lil*  ^^ 

Printed  statutes iii.  «0 

Seal,  how  impressed iii-  MO 

Seoondaxy  evidence,  lost  papers m.  MO 

Numerous  accounts m.  M2 

Possession  of  adverse  party iU-  Ml 

Becords and  public  documents iii.    Ml,6^ 

Installments.    Debt  due  by  foreclosure  on U*  1^2 

Instigation  and  Request .    Questions  of  fact  for  the  Juiy m*  233 

Instructions.    Discretion  of  court  in  oommpnting  on  evidence Hi.  271 

Opinion  of  Judge  S8  to  eifect  of  evidence m*  271 

Statement  of  testimony «*•  JTJ 

Exceptions  to,  must  be  taken iii*  299 

Must  be  speciflo iii.  300,  460 

When  taken Hi.  299 

Howfflven iii.  269 

Must  be  predicated  upon  the  evidence m>  269 

Must  be  Incorporated  in  bill  of  exceptions Ui.  ^38 

New  trial  granted  for  errors  in  giving  or  refasing iii-  873,373 

Obligation  of  oourt  upon  propoBltions  submitted. j iii.  268 

In  an  equity  case  submitted  to  Jury iii-  268 

On  instructions  asked  for iii.  269 

Rule  of  court,  effect  of iii.  269 

Presumption  as  to,  on  appeal lU.  ^^ 

Tiewbythejury \7. ill.  272 

Beading  memorandum  of  evidence ill.  270 

When  Judgment  will  be  reversed  for  error  in Iii.  ^72 

When  not  reviewable  on  appeal lU.    158,  469,464 

When  properly  refused Ul.  269,  270 

Assumed  state  of  facts Hi.  271 

Ground  of  equivalent  instructions  given HI-  271 

On  request  involving  several  propositions ill*  272 

Instrument,   Description  of ,  when  defective 1.  528 

Insurance,  Accident  insurance,  complaint  In  action  on 1.  ^Tl 

Assiffnment  of  policy  of ,  as  a  lien i.  206 

Conditions  in  policy  as  a  defense U-  492 

Complaints,  in  actions  on  policy  of 1.    318-333 

Abandonment  need  not  be  alleged i.  829 

Form  of  allegation,  where  insurance  is  renewed 1.  820 

Allegation  for  a  particular  avenge  loss 1.  834 

Allegation  on  a  valued  policy 1.  831 

Averment  of  lofs.  by  collision 1.  833 

Averment  of  waiver  of  a  condition 1.  383 

Interest,  averment  of i.    819,829,331 

Ofasslgnee 1.    821,823,320 

Assignment,  how  made i.  826 

Premium,  how  alleged 1.  880 

Policy,  how  set  forth 1.  819 

ConHiotof  laws 1.  825 

Construction  of  instrumenta  and  statutes 1.  325 

Contribution,  when  owner  not  entitled  to i.  384 

In  case  of  Jettison 1.  834 

Particular  average 1.  834 

Defenses,  fraud  and  false  swearing 11.  492 

Special  matter ii.  493 

Denial  of  in  answer  for  speciflc  performance  on 11.  612 

Departure  in  pleading,  what  is iii.  220 

Executory  agreement  to  insure i.  828 

By  sgent i.  839 
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lasurance.  ▼c-  **«« 

Hie  iiunmnoe,  eomplaintf  in  aoUon  on » L  tiS-SU 

Bymortgagor 1-  318 

Life  insurance  policy  not  liable  to  execution iii.  4M 

Complunte  in  actions  on i.  331,  S'<2< 

By  wife  of  insared 1-  SSS 

Marine  Ineurance,  complaints,  in  actions  for 1.  SSS^SM 

Mutuality  of  agreement • i.  SM 

Natureof  loss !•  ^8 

Proofs  of  loKS  when  questions  of  law iii.  S39 

When  a  question  of  fact Ul-  ^ 

Parties  plaintiff,  in  actions  on i.  71 

Fartirs  in  Interest  may  recover i.    819.32^339 

Bisks,  capture  is  one  of L  330 

Renewal,  allegation  where  insurance  is i-  330 

Time  policy ,  how  pleaded !•  381 

Insurance  Company.    Actions  against L  93S 

Actions  N  gainst  directors  of,  form  of 1*  398 

Assignment  of  promissory  note  by 1-  ^^ 

Beceiverof 1.  315 

Insurance  Policy.    Erceptionsln i*  819 

Terms  of l-  3S8 

Intent,  Fraudulent  intent  a  question  of  fact I><.  33S 

In  action  for  libel  and  slander i.    MS,  ii.  MT 

Must  be  unequivocal ii-  38 

In  action  for  conversion ii*  ^3 

Most  be  shown  in  action  for  penalty  under  the  statute 1.  3tf 

Kot  a  test  of  liability  in  trespass i*  8fi( 

Presumption  of  law  as  to  intent i.  MS 

Intention,  Notice  of.    See  New  Tkxal. 

Interpretation,  Of  contract  for  sale  of  real  proi>erty L  CT 

01  contract  must  be  liberal 1-  M4 

Of  covenants 1-  4^ 

Interlocutory  Orders,  Api>ea1s  from  will  not  lie lU.  4IMM01 

On  order  awudlng  costs  on  cerd'oran' Iii.  401 

Befosiog  to  issue  commission  to  take  testimony iii.  401 

DlrectinK  receiver  to  diHtrlbute  funds Hi.  401 

Granting  or  refusal  of  reference ill.  401 

Refusing  to  set  aside  judgment iii.  401 

Interpleader,  Form  of  complaint  for ii.  3M 

By  tenant ii.  2» 

Affidavit  in  action  to  recover  money iii.  195 

To  recover  specific  personal  property ill.  IM 

Notice  of  motion  to  allow  party  to  interplead iii.  Iff 

Order  of  interpleader Iii.  19T 

Tenant  m;iy  file  bm tiL  198 

Whengranted iii.  198 

Ree  Twi'ituvgnri'TftTf 

Interest,  Allegation  of ,  what  it  imports Ii.  4SS 

Guarantee  by  assignee  for i.  318 

How  awnrded  upon  an  undertaking i.  ^ 

May  b9  recovered  on  claim  for  use  and  occupation i 


Need  not  be  averred  in  actions  on  promissozy  notes i.  4S1 

Interest  of  Parent,  In  services  of  minor  child .  1.  3T7 

Interest  of  Parties,  Common 1.  88 

I                                               In  actions  on  written  instruments i.  400 

i                                               Must  be  set  fortti  in  partition ii.  l'<3 

Contingent  Interests il.  m 

Must  be  established  on  demurrer UL  ST9 

Must  be  averred  in  foreclosure  suits ii.  134 

On  intervention,  rigiit  to  intervene iiL  199 

Interrogatories,  How  settled.    See  Dbposixioks Hi.  880 

Intervention,  Definition  of lU.  MO 

Amign&eB  pendente  lite iii.  191 

Commencement  of  complaint  by  intervenor iiL  190 

Court  may  order  parties  brought  in Hi.  m 

Dismissal tU.  !•» 

In  particular  actions,  attachment  suits iii.  191 

Ejectment ii.  94,  tfi.  193 

Foreclosure ML  199 

Mechanics' Uens Ill  198 

Taxsulte iiL  194 

Interest  of  parties HL  193 

Nonsuit Iii.  198 

Notice  of  motion  to  make  party  defendant iiL  198 

Order  allowing  intervention HL  191 

Order  making  third  person  a  party  defendant ill.  199 

Order  to  bring  in  necessary  parties,  form  of ill.  193,194 

Petition  bv  landlord  to  be  made  defendant ilL  198 

Who  may  intervene ilL  194 

Sureties  let  in  to  defend UL  198 

Intruder.    Who  is  in  usurpation  of  office IL  8U 
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Invalidity.    Of  an  award  at  ft  fpedal  plea,  f onn  of li.  487 

Of  foreign  Judgment  as  a  apecial  plea,  form  of 11.  497 

Facta  cannot  he  alleged,  when 11.  497 

Fraud  in  obtaining  Judgment 11.  498 

Formofplea 11.  497 

Of  Judgment  agaln«t  non-reaident,  form  of  plea 11.  497 

In  Violation.    A  legal  concluMlon 1.  118 

Involuntary  Payments.    What  com tltute 1.  849 

In  Writing.    Averment  of  acceptance  implies 1.  123 

Irregularity  of  impanelment  of  Jury  a  ground  for  new  trial '. ill.    846,  460 

Form  of  affidavit 111.  846 

Orounda  of  motion ill.    846-850 

In  proceedings,  muat  be  specially  excepted  to ill.  460 

In  iBsuance  of  execution,  now  remedied ill.  487 

Irrelevant,  Answer,  effect  of 11.  406 

Matter  should  not  be  Inserted  In  a  pleading i.  124 

Pleading,  what  Is ill.  174 

See  BisixxRo  Out. 

Testimony,  presumption  of  court ill.  466 

Irrigation,  When  diversion  of  water  for,  la  a  nuiaance ill.  191 

Issuance.    Of  commission  to  take  testimony • ill.  660 

Bee  uxPosmoN. 

Of  process,  sufficient  allegation  of i.  264 

Ofaummons 11.  617 

Of  warrant,  averment  of,  importa  a  seal 1.  400 

Of  aeveral  writs  or  oer<ioran  in  the  case ill.  663 

Of  writ  of  Aa6ea«  eor7>ttt  where  to  run ill.    669,076 

Probable  cause  to  be  shown 111.  676 

Of  letters  testamentary,  sufficiency  of  averment  of 1.  238 

laaues,  Joinder  of Hi.  226 

On  several  defenses 11.  483 

On  special  pleas 11.  464 

Either  party  may  bring  issues  to  trial 111.  248 

lu  actions  for  nuisaoces 11.  699 

In  mandamutt  how  tried ill.  686 

Mixed,  of  law  and  fact 111.  237 

Questions  which  raise  a  mixed  issue       Hi.  236 

Trial,  of  legal  and  equitable  defenses Hi.  227 

Of  law,  when  they  arise ill.  226 

Questions  which  raise  aa  issue  of  law  enumerated ill.    229-281 

Of  fact,  when  they  arise ill.  226 

Questions  which  raise  an  issue  of  fact  enumerated ill.    281-236 

Special  isHues,  how  produced Hi.  228 

When  made  under  direction  of  court Hi.  238 

Beport  of  arbitrators  on  all  the  issues Hi.  616 

Upon  part  of  the  issues Hi.  616 

Verdict  upon  issues  tried iU.    278-279 

What  is  meant  by  the  issues Hi.  224 

Items  of  Account.    Copy  of  account,  form  of  notice Hi.  164 

Items  set  forth Hi.  164 

What  need  not  be  set  forth HI.  IM 

Demand  for  bill  of  items IH.  164 

Many  items  may  be  thrown  Into  one  count 1.  283 

Need  not  be  set  forth  in  pleading 1.  288 

Order  of  eourt  for  a  further  bUl  of  items Hi.  166 

What  it  should  specify iU.  166 

J. 

Jettison.    When  action  for  cannot  be  maintained i.  834 

Joinder  of  Causes  of  Action.    In  creditors*  suits H.  308 

In  divorce 11.  283 

Inejectment 11.  94 

In  foreclosure  of  mortgage ii.  132 

In  forcible  entry 11.  831 

In  libel  and  slander 1.    665,  679 

In  malicious  prosecution 1.  698 

Intrespass it  62                         j 

Joinder.    Of  issues.    See  Issvss.  ' 

Oninjnnctlon IU.  106 

Joinder  of  Parties,  Generally   1.  63 

in  actions  on  guaranties • 1.  811                         j 

On  promissory  notes i.    438,437,466  i 

In  creditors' suits U.  205 

Parties  defendant  must  all  Join  in  application  for  change  of  venae. .    11.  660 

For  appeal Hi.  406 

Ioint  Account  Transaction.    Allegation  of 11.  220 

olnt  Action.    By  corporations 1.  214 

Persons  Jointly  liable  must  be  all  made  defendants 1.  437 

In  oompUlnt  for  keeping  dog  aoeustomed  to  bite  animals U.  63 
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oint  Agency.    Allegation  of .  in  malieious  prosecution i.    91 

omt  Answer.    Suffldencyof ii.    J« 

oint  Associations.    In  creditors' suits ii.    Jw 

In  dissolution  of  partnership 11-    230 

oint  Assumpsit.    When  eyidence  of .  may  be  giren i.    356 

oint  Bond,  Must  be  signed  by  both  principals  and  sureties i.    537 

oint  Claim.    Allowance  of ,  how  pleaded it.   ^^ 

.oint  Contract,  In  actions  against  common  carriers,  how  prored U.     98 

'  oint  Debtors.    Nature  of  the  remedy tli.    SOI 

•*  AiBdavlt.  f orm  of iiL    »> 

Confession  of  Jud^^ent  by 01-    SSi 

Practice  on.  remedy  not  cumulatiye iii-    60S 

Answer,  what  to  contain iu.    5W 

Issues  and  Terdict ill.    BOS 

Pleadings iii-    »5 

Belesse  of  one,  effect  of 1U«    ^^ 

oint  Demurrer.    How  sustained ii.   •J 

oint  Lessors.    When  action  can  be  maintained  by i>    ^^ 

oint  Liability.    In  pleading  and  proof 1-    I^ 

On  promissory  note 1.    *K 

Joint  Maker,  Of  note,  action  by,  for  contribution 1.    ^^ 

Joint  makers  are  principals i*    ^^ 

Joint  Obligee.    Death  of ,  must  be  averred  by  surviying  obligee t.    40A 

'  oint  Ownership.    In  actions  for  conversion « il*     T* 

'  oint  Plea.    Effectof .; 11>    638 

'  oint  Property.    How  levied  upon iii.   **> 

'  oint  Services.    What  are i-    374 

Joint  Tenants,  As  parties  plaintiff i.     M 

In  actions  in  ejectment ii-    6W 

See  Tbnastb  nr  Comkoh. 

oint  Verdict.    When  conclusive lit.    9fTT 

oint  and  Several  Bonds.    When  recovery  can  be  had  cm 1*    4M.69T 

Signers  of ,  how  bound iii-     St 

oint  and  Several  Claim.    Allowance  of ,  how  pleaded ti*    478 

oint  and  Several  Liabilitv.    In  actions  on  promissory  notes 1.    433,435 

udgments.    Actions  for  debt,  lie  for i.    179 

A  final  determination  of  rights ill.    901 

Against  corporations,  how  obtained 1.   ^1 

Notaoontract  i-    SSI- 
Amount  of ,  in  actions  on  ofilolal  bonds i.    MS 

Answers,  in  actions  on ii.    4M-4S8 

Denial  of  judgment ii.    43T,486 

Special  pleas,  accord  and  satisfaction U.    494 

Another  action  pending ii.    4M 

Onappeal it.    4U 

Assignment ii.    4M 

Bankruptcy,  when  pleaded ii.   496 

Invalidity  of  foreign  Judgment,  form  of  plea ii.   497 

Facts  which  cannot  be  alleged ii.    497 

l^ud  in  obtaining it.    49T 

Form  of  plea ii.    49T 

Irrelevant  matter ii.    491 

Limitation  of ,  on  new  promise ^    ^^ 

Payment ii.    496 

Seuoff - ii.    49S 

Inequity ii.    496 

Beveralpleas ii.    496 

Void  Judgment ii.    496 

AppeaUble  Judgments,  case  stated iii.  991,  983 

By  consent iii. 

For  costs iii. 

For  nonsuit iii. 

In  partition tU. 

Od  special  proceedings iii<    9B9 

Special  orders,  after  Judgment iU.  896»  449 

whenvoid iii.    894 

What  will  be  reviewed  from  final  Judgment UL    454 

When  Judgment  will  be  affirmed UL   466 

See  Appxal. 

Appointment  of  receiver,  after  Judgment i.    978 

Assignment  of  by  Judgment  creditor i.    906 

By  confession.    See  Oonfkssion  op  Judomekt 11.    967,  liL    SM 

What  submitted,  on  reference iii.   964 

Bydefault,  form  of iii.    81T 

Against  whom  entered iii.    817 

Effect  of,  assn  estoppel iii.    817 

Entry  of ,  ministerial  capacity  of  clerk iii.   818 

When  to  be  entered iii.    819 

Errors,  how  reviewed Iii.    318 

Proof  required  in  ejectment iii.   818 
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Judgments.  toi..  paob 

Belief  granted  on ill.  818 

Betting  aside 111.  819 

Aflidavlt  on  motion  for,  form  of ill.  831,  S23 

Bywhommade ill.  SQl 

Diligence  must  be  shown ill.  322 

Allegalons,  essential 11.  270 

Discretion  of  court  in  granting ill.  820 

Onterms 111.  321 

Whenrefused ill.  821 

Orounds  of  motion Hi.  819 

Jurisdiction  of  court ill.  819 

Motion,  when  to  be  made ill.  819,  820 

Form  of  notice  of ill.  320 

Parties  not  concluded  by  the  record ill.  820 

When  void 111.  116 

By  the  court,  eonclusiyeness  of ill.  828 

Form  of 111.  822 

Inequity Hi.  828 

Inpartliion , Ill,  823 

In  replevin ill.  823 

On  the  merits ill.  828 

On  report  of  referees,  duty  of  court ill.  291 

Appeal  from 111.  293 

ifandamiu  lies  to  compel  entry  of ill.  291 

May  be  set  aside ill.  293 

Olerioal  errors  and  misprisons  corrected  nunc  pro  tune Hi.  807 

Complaints  upon i.  884-841 

Date  of  rendition,  how  averred 1.  835 

Demand  by  assignee,  need  not  be  averred 1.  837 

Foreign  Judgment,  how  pleaded,  allegations  essential 1.  838 

Appearance,  howalleged 1.  888 

0<>nrts  of  general  Jurisdiction 1.  838 

Bxemplificatlon  of  Judgment i.  838 

Force  and  effect  of 1.  889 

Of  an  inferior  tribunal 1.  840 

Essential  averments i.  840 

Jurisdiction  of  person 1.  841 

Jurisdiction  of  facts 1.  341 

Howpleaded 1.  194 

Of  court  of  general  Jurindiction 1.  194 

Of  court  of  limited  Jurisdiction 1.  194 

Judgment  by  stipulation ,  what  may  be  shown 11.  271 

Judgment  by  confession,  how  averred 1.  836 

Jurisdiction  of  court  need  not  be  averred 1.  886 

When  an  essential  averment 1.  836,841 

Justice's  Judgment,  how  pleaded 1.  841 

Form  of  complaint  on,  in  creditor's  suit U.  200 

Necessary  averment 1.  840 

Of  probate  court,  how  pleaded 1.  886 

Of  court  of  record,  creditor's  action  on 11.  199 

On  bonds  and  undertakings,  what  should  be  shown i.  630, 637 

Bee  GoMPLAXMTS,  Fobms  of. 

Oosts  are  part  of ill.  383 

Allowed  in  particular  cases iii.  833 

Memorandum  of,  form  of iii.  832 

On  Judgment  affirmed  or  modlfled ill.  833 

On  Judgment  reversed ill.  883 

See  Appeal  Costs. 

Docketing  Judgment,  what  shall  be  stated Hi.  809 

What  constitutes  the  docket lil.  809 

When  to  be  docketed , ill.  809 

Effect  of  void  Judgment  on  injunction ill.  116 

Enforcement  of 1.  836 

Against  psrtuershlp  property 1.  266 

Demurrer  lies  for  laches  in 11.  388 

Entering  Judgment,  duty  of  clerk ill.  806 

In  vacation  on  reversal iii.  306 

.i\rtmc  pro  tone,  after  term iii.   807,897 

Evidence  of Hi.  204 

For  costs  not  void  though  erroneous 11.  496 

Foreign  Judgment,  effect  of i.  839 

Form  of ,  In  action  against  husband  and  wife 1.  346 

Against  psrtners i.  256 

Former  Judgment,  a  special  plea  in  bar U.  443 

See  Plbas,  Fobms  or. 

Final,  deftnition  of  term ill.  303 

Distinction  between  final  and  definitive ill.  304 

Gold  coin  Judgmeut  on  an  accoimting lil.  313 

Claim  and  delivery ill.  813 

Contract lil.  813 

Costs  and  lAterest  included iU.  812 


672  Index. 

Judgments.  toi..  kaab 

J^eciment 111.    SU 

Goods  sold  ftod  delivered liL    SIS 

Mote  and  mortgage ill.    SU 

Injunction,  when  JudgmentB  may  be  enjoined ill.    lU 

Joint  and  several  may  be  entered ill.    )05 

Against  Joint  proper^ ill.    90S 

Judgment-roll  mnst  contain  answer  stricken  out ill.   308 

Bill  of  exceptions iiL    30S 

Oertlflcate  of  clerk,  form  of UL    908 

Order  overruling  demurrer ill. 

Wliat  constitutes Ui. 

Levy  under  execution,  a  satlsfaotion  of Hi. 

Lien  of ,  wben  it  commences ill. 

OnrealesUte  Ui. 

During  an  appeal 111. 

In  foreclosure  suits ill.   HO 

Effect  of ,  on  death  of  party , IIL    UI 

Equitable  liens,  effect  of IIL    Sll 

Extension  must  be  by  express  words  of  statute ilL   UI 

Bufllcient  averment  of  lien 1.    47f 

Property  subject  to iil.    Sll 

Release  of  by  payment iU.    ni 

Kay  be  assigned 1.     81 

By  whom 1.    Ml 

Modification  of ,  how  made ill.    489-An 

Must  follow  the  allegations  and  proofs iU.    SM 

Allegations  must  be  sufficient  in  complaint ill.    804 

Of  acquittal,  effect  of  in  action  for  malicious  prosocutlon 1.    8ff 

Of  dismissal.    See  NoNsun. 

On  an  attachment,  how  satisfied UL     Tl 

Distribution  under Ui.     TS 

Effect  of  lien  on  land UL     TS 

Bee  ATTAomucMT. 

On  covenants  of  deed • L    <W 

On  the  pleadings,  notice  of  motion  for IiL 

Discretion  of  court  in  granting ill. 

On  defective  answer ilL    SSI 

Denial  in  answer ill. 

Verified  answer,  eflbct  of ill. 

Frivolous  answer iiL 

Demurrer  must  be  first  dispoaed  of ill.   sa 

On  undertakingB,  how  pleaded 1.    fSi 

Liability  of  sureties  on  affirmance  of L   (98 

On  verdict,  form  of UL    SM 

Entry  of ,  by  clerk iiL    at 

Personal  in  actions  of  foreclosure ilL   SST 

Principles  of  deto'minatlon  on  Judgment  appealed  fkom ill.   Ml 

Proper  entry  of ,  a  question  for  the  court ill.    338 

Beversal  of,  must  be  shown  in  actions  for  money  paid  on  a  reversed 

Judgment L   SO 

When  reversed  on  appeal ilL    471.  4Tt 

Its  effect  upon  injunction UL    118 

Upon  appeal  bond 1.    698 

Revival  of  injunction  under UL    148 

Replication  of  plaintiff  to  plea  of UL    SIT 

Satisfaction  of UL 

By  levy  under  execution UL 

Part  payment UL 

Subject  to  taxation iL 

ni>on  award,  when  entered t.    S84,  UT 

Told  Judgment,  evidence  adduced  under IL 

See  Deobeb. 

Judicial  Action.    In  order  granting  change  of  place  of  trial U. 

'  udidal  Errors.    Bowremedied SU. 

udicial  Notice.    Ofwhattaken U.    846,  UL 

udicial  Records.    How  proved ilL 

udge.    Attachment  will  issue  against  for  non-oompUance  with  mandamin UL 

Authority  of  county  Judge L    ST4 

ITorm  of  affidavit  to  change  place  of  trial  on  ground  of  dlsgnaUfir*- 

tion  of  the  Judge IL 

Bias  or  pre  J  udice  no  legal  incapacity iL 

Gonsanffuinlty  of U. 

Oounsel  in  the  case IL 

Effect  of  disqualification,  transfer iL 

Partisan  feeling  not  a  ground iL 

Statements  of ,  on  information  and  belief U. 

Form  of  Indorsement  of  Judge's  approval lU.     a 

Power  of,  to  order  issuance  of  summons.... U.    64S 

To  pant  writ  of  assists  nee UL    Ml 

Judgment-Creditor,    rroceedings  by UL   ai 
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VOL.  PAOB 

Juds:ment  Debtor.    Proceedings  against,  chancier  of ill.    606 

Affldaylt  and  order  for  examination  of  debtor,  form  of ill.    608 

What  it  moat  ahow ill.    608 

Forarrestof iii.    618 

Arreet  of Iii.    612 

EamingBof,  hotr  exempt  from  execution Hi.    489 

Order  for  ap])earance  of  debtor,  form  of iii.    608 

Forbidding  debtor  to  transfer iii.    609 

For  payment iii.    609 

Order  for  appearance  of  bailee  of  Judgment-debtor li  1 .    610 

liability  of  third  persona Iii.    611 

Satisfaction  of  demand  ill.    611 

What  property  may  be  reached iii.    612 

When  proceedings  may  be  had iii.  606,  607 

Who  need  not  be  Joined  in ill.    607 

Judgment  Lien.    Effectof ill.    8U 

udgment-Roir.    Defert  in  transcript,  how  waiyed iii.    441 

Errors  in,  how  reviewed iii.    463 

Juror.    Challenge  to,  when  allowed iii.    269 

Oc'ieral  challenge  for  cause  InsuAcient. . . . , iii.    269 

Grounds  of  challenge  enumerated ill.  2fj9,  260 

How  tried  by  the  court iii.    261 

Peremptory,  how  many,  and  when  interi>osed iii.   258 

Walvt-r  of  objection  by  acceptance  of  Juror Hi.    261 

Declaration  of.  ground  for  new  trial iii.    862 

QaalificMtlou  of iii.    266 

Jury.    Deliberations  of iii.    273 

How  long  may  be  kept iii.    273 

SickneHS  of  Juror iii.    274 

How  empaneled iii.    264 

Dutyof clerk iii.    266 

Venire  to  issue iii.    266 

Objections  to  the  panel iii.    267 

Ground  of  objection iii.    269 

Variance,  when  immaterial iii.    268 

Polling  of ,  when  and  how  made ill.    279 

Special,  when  summoned  by  coroner iii.    254 

When  sworn,  proceedings  thereon iii.  2>36,268 

Form  of  oath  administered ill.    261 

Juatices'  Courts,  Appeal  from ill.    482 

Approval  of ,  when  to  be  made  on  appeal  bond ill.    486 

Bee  APPKAL8 

Form  of  summons  in 11.    632 

Jurisdiction  of 1.      40 

Justification  of  sureties  in ill.    485 

Mode  of  pleading  Judgment 1.  336,838 

Justices' Judgment.    What  complaint  on  muat  ahow 1.  336,341 

Justification.    A  special  plea  In  answer,  in  assault  and  battery U.    638-642 

False  imprisonment 11.    643-546 

Libel  and  slander 11.    647-551 

Trespass 11.    668,666-667 

See  Pleas,  Fobvs  or. 

By  officer,  how  pleaded il.  570,673 

Of  bail,  notice  of.    8ee  Aurbst  and  Bail ill.     41 

Of  stureties  in  claim  and  delivery,  notice  of iii.     88 

See  Olaim  and  Dklivest. 

Bepllcation  in  special  plea  of Hi.    217 

Justification  of  Sureties.  In  actions  on  arrest  and  bail ill.     31 

On  bail Ui.      41 

Notice  of iii.  41.42 

In  actions  on  claim  and  delivery iii.  86-89 

In  actions  on  undertaking  bonds,  etc 1.    628 

Appeal ill.    419 

Affidavit  on ill.    419 

In  Jastice»'  courts ill.    485 

Jurat.    Date  should  best  I  ted  in 1.    164 

Place  need  not  be  stated  in 1.    154 

Subscription  to,  how  made 1.    155 

Where  dei>onent  is  bU6d 1.    166 

Where  deponent  is  a  foreigner 1.    166 

Where  deponent  la  lllitera'te 1.    156 

Jurisdiction  Defined 1.     32,  li.    375 

At  chambers I.      23 

Cannot  be  conferred  by  consent  of  parties 1.     22 

Concurrent 1.       23-24,  11.    267 

Courts  of  equity  and  courts  of  law 1.       24-33,  li.    267 

Stipulations.  e£fect  of 11.    220 

Constitutional  Jurisdiction  defined 1.     26 

Power  of  legislature  to  confer 1.     27 

Exclusive,  how  conferred 1.  28,27 

Limit  of  power i.     22 

"EttxEK,  Vol.  m— 43 
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Jurisdiction.  ▼ol.  fact 

Ooniexnp t  of  court til. 

Oovemed  by  amount  in  controYertr i. 

How  acquired  on  separate  oauaea  or  action 1. 

In  eertiorari 111. 

IndlTorce li. 

In  findings  of  court 111.    259 

In  forcible  entry  and  detainer li.    33S 

Id. kabeat  corpui lit    069,572 

Oonillctof IIL    571 

In  libel  and  slander i .    Hn 

Inmandamut Hi.    575,578 

In  si>eciflc  performance 11.   S9S 

In  taxes  snd  taxation ii.    348 

In  trespass ii.     d 

Of  corporations,  rules  of L    3lT 

Of  county  courts,  cases  enumerated 1.     IS 

Oonstltutional  construction .* L     9f 

Appellate  and  origlxud 1.     38 

In  criminal  actions L     38 

Forcible  entry  and  detainer i.     38 

Issuance  of  injunctions L     36 

Naturalisation   L     38 

Objection,  how  to  make Ul.    883 

Of  the  district  courts,  how  organised L     91 

Have  no  appellate  Jurisdiction 1.    S3,    ill.    4S1 

Original,  in  what  cases 1.     S3 

Dlvon-e i.      St 

Forcible  enti7  and  detainer i.     S4 

FuKitives L      St 

In  criminal  cases 1.       33-38 

Nuisances i.    34.    11.    151 

Partition i.      3t 

Persons  and  estates  of  minors i.         St-tO 

Questions  involving  title  to  real  estate i.      St 

Taxes  In  law  and  In  equity .- i.       S3-^ 

Trespass 1.      38 

Writs.  Issuance  of i.      35 

Terms  of ,  where  held L     31 

Of  municipal  and  inferior  courts 1.     97 

Of  Justices' courts 1.      80 

Must  be  shown  In  pleadings  on  Judgment ti.    378 

Of  person,  how  acquired  and  averred 1.    Stl,    11.   375,687 

Of  probate  courts 1.     38 

To  make  certain  orders,  a  question  of  law ill.    338 

Of  state  courts.  In  assault  and  battery 1.     18 

Customs  and  duties 1.      35 

Foreign  government  and  residents i.     35 

Hahtas  cnrpui 1.     38 

Incontracv i.     35 

Propertv  out  of  state 1.     38 

Beamans  wages L    37t 

Torts  generally i.     33 

United  States,  or  United  States  officers i.     3S 

Within  the  Jurisdiction,  what  it  implies i.     38 

Power  of  legislature  to  confer L     ST 

PresumpUou  of 1.       39,17 

When  appellate i.     38 

Amount  in  controversy i.    33,  iii.    385 

Wbenoriginal 1.     38 

Want  of,  dliitinguli^ed  from  irregularly  acquired 1.     33 

Onaward I.   3M.517 


Setting  aside  Judgment  Improperly  obtained iii.    313 

Several  causes  of  action  united 1.    388 

Want  of,  a  ground  for  demurrer II.    375 

See  Demubbeb. 

A  special  plea.    Bee  Pleas.  Fobms  or ii.    873 

What  necessary,  in  appointment  of  executors,  etc »..     i.    355 

When  necessary,  to  be  alleged i.   393,311 

Within  the  Jurisdiction  of  the  court,  means  within  the  state  ........     i.     38 

Jurisdictional  Facts.    In  actions  by  corporations 1.    114 

Onjudgments 1.    838,338,341 


Keeping  Vicious  Dog.    Complaint  in  action  for 11.  59 

Joint  action  does  not  lie ii.  U 

Ownership  need  not  be  proved IL  83 

Vicious  habits,  when  need  not  be  averred ii,  83 

Kin.    Nearer  of  lEln,  a  conclusion  of  law L  US 

Kind  and  Quantity.    Of  property  assessed  for  taxes  must  be  stated ii.  S49 
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VOL.  VAOI 

Kindling  Fire.    Oomplalnt  In  action  for  injury  hj  kindling  fire  upon  land ii.     61 

Against  railroad  company 11.     61 

Knowledge.    Allegation  of  Ignorance li.    428 

Califorula  rale  of  practice il.    428 

Deniali  of .  ill  anawer il.  428-430 

Forma  insufficient 11.    429 

In  actions  to  rescind  contract 11.  361,273 

Presumption  of ii.    429 

Bee  INTOBMATION  AlCD  BbUSV. 


Labor.    Bee  SxBTiazs,  Work  jlsd  Labob. 

I#ftnd.    Bounded  by  pond,  how  defined ii.  161 

Bounded  by  rlTor ii.  184 

Condemnation  of ill.  118 

Description  of,  a  question  offset ill.  333 

In  for  ible  entry  and  detainer ii.  S30 

In  tax  assessment 11.  347 

In  foreclosure  of  mortgages 11.    123,189 

In  sheriff's  return  on  summons ii.  636 

Effect  of  transfer  of ii.  166 

Formed  by  accretion,  how  apportioned 11.  173 

Entry  upon,  where  there  is  no  adverbe  possession ii.  114 

Re-entryupon ill.  639 

In  controTer»>y,  how  identified 11.  94 

Overflowed  Innds,  grant  of  not  an  easement 11.  97 

Parties  defendant  in  annuling  a  patent  to 1.  93 

FosResslon.    rtee  Possession. 

Segregated,  when  taxable 11.  849 

Statement  In  motion  for  injunction  againat  undermining ill.  139 

Subject  to  eaitement  when  ejectment  lies ii.  96 

Subj  ect  to  trust,  specific  performance  not  enforced ii .  297 

United  States  land,  whi'n  taxable „...    il.  857 

Landlord  and  Tenant.    Petition  by  landlord  to  be  made  defendant  In  eject- 
ment   lU.  198 

Responsibility  of  landlord 1.  487 

Tenant,  when  estopped  from  denying  title ii.  687 

Language.    Must  be  set  out  in  actions  for  libel  and  slander i.  665 

In  part  slanderous,  how  set  out 1.  679 

Law.    Appeal  lies  for  errors  in  ill.    396,463,471 

Common  law  rule  in  actions  against  bailees 11.  33 

Conflict  of ,  regarding  insurance .....••     1.  336 

lu  attachment ill.  63 

In  abatement  and  revival 11.  439 

Issues  of,  how  joined ill.  336 

Of  law  and  fact,  how  Joined Hi.  327 

Questions  which  raise  an  issue  of ill.  239 

Lex  fori  governs  for  fraudulent  representation  in  purchase  of  prop- 
erty   Hi.  38 

Money  in  custody  of,  not  subject  to  attachment ill.  60 

Mew  trial  granted  for  errors  in Ui.    368-879 

Of  foreign  country,  a  question  offset ill.  283 

LawofPlace.    Qoverus  actions  on  sale  and  delivery 1.  619 

Oovems  trsnsfers  of  negotiable  instruments i.  460 

Of  taxsuits ii.  349 

Law  of  the  Case.    On  decision  on  sppeal ill.    478,479 

Questions  of .  when  subject  to  reference ill.  379 

Kevonue  law,  construction  of 11.  846 

Statement  on  motion  for  injunction  to  restrain  proceedings  in ill.  Ill 

Uncertainty  of,  aground  for  new  trial Hi.  476 

When  errors  in,  are  reviewable ill.  463 

Against  entering  confession  of  Judgment iii.  113 

I'roceedings  in  ejectment Hi.  116 

See  iN/naoTioH. 

Lawful.    As  a  legal  conclusion I.  118 

Lawful  Pencea.    In  actions  for  trespass U.  67 

Lay  Days.    See  Chabieb  Pasties. 

Laying  Out  Road.    Remedy  at  law  for ....» Ui.  109 

Lease.    Asevldence i.  484 

Denial  of ,  in  answer,  form  of H.  467 

Effectof 1.  305 

Guaranty  for  payment  of  rent 1.  317 

Injunction  lies  for  violation  of  covenants  in  lease iU.  107 

In  writing,  implies  quiet  enjoyment 1.  185 

Statement  in  motion  against  carrying  on  business  forbidden  by ill.  107 

Against  removing  fixtures Hi.  107 

Removal  of  buildings ill-  108 

Of  crop IH.    108.  117 

Against  underletting iU.  106 
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Under  leaM,  effect  of L    4M 

When  void i.    4a« 

Bee  OoTKXkKTBt  Gomplaibts,  Foxm  of. 

Leave  and  License.    As  a  special  plee  in  trespaM il.    K* 

In  forcible  entry  and  detainer it.    CIS 

On  mineral  lands ii.    AM 

Statute  granting  leave,  how  pleaded li.    504 

Leave  of  Court.    Required  on  amendments  at  the  trial iiL    161>IT1 

After  the  trlAl ill.    165 

Notice  of  motion  for ill.    173 

To  correct  fictitious  name iii.    m 

Affidavit,  form  of iii.    181 

To  contmne  action  and  substitute  party iii.    las.  IM,  199 

To  file  supplemental  complaint iti. 

Affidavits,  forms  of id.    MS, 

Orders  thereon iU.    20^ 

See  SUPFLXMXNTAX.  Flxadinob. 

Orders  granting  leave  to  amend til.    173,  lO 

To  correct  fictitious  name iii.    191 

When  required  in  actions  on  Judgments L   M7 

Form  of  complaint i.    S37 

X^gAcy.    Averments  essential  iu  actions  for    L    3il 

Parties  plaiutiff  in  action  for 1.     74 

Defendant L    10 

Proceedings  in  partition U.    ITS 

Legal  and  Equitable  Belief  may  be  sought  in  one  action.... ill.   245 

Legal  Capacity.    Must  be  alleged  by  corporation i.    210,  S14 

See  Gbabaoxek  axd  Oapaoitx. 

Legal  Conclusions.    Defined L    117 

Need  not  be  denied U.    i05 

See  GoiroLnsxoNS  or  Law. 

Legal  Effect  of  documents  offered  in  evidence,  a  queiition  for  the  court i.    401 

Of  evidence,  new  trial  lies  for  mistake  of  Jury Hi.    STC 

What  may  be  pleaded  according  tu  it L    432,  474 

Legal  Liability  essential  in  actions  to  recover  money  i>aid i.    961,  3T1 

I^gal  Presumption.    In  determination,  on  appeal iii.    4C5 

Jurisdiction,  on  appeal  on  Judgmenuroll UL    641,613 

Onevidence 111.   464 

Findings : til.    466 

Instructiona Hi.    MS 

Practice ill.    466 

Of  regularity  of  service  of  process ii.    636 

Legal  Proceedinga.    Publication  of  cannot  be  enjoined ill.    125 

I^gal  Remedy  must  be  exhausted  before  equity  will  grant  relief ii.    Si«4,  271 

btatementsln  motion  on llL    111 

Legal  Tender,  Law  uf,  held  constitutional U.    464,111.    S13 

Legatee.    Action  against  for  debt  of  ancestor.... ii.    216 

Legislative  Restrictions  in  taxes  and  taxation ii.    9|6 

Lender,  Actions  by,  against  borrower L    957-S60 

Lessor  and  Leasee.    Complaints  in  actions  for  use  and  occupation I.    383-961 

In  actiuji  on  covenants  in  lease L    4as-lK7 

lo  redeem  property IL    196 

See  Lease. 

letter.    Statement  on  motion  for  injunction  against  publishing HI.    116 

Whenlibelous 1.    671 

Letter  of  Credit,  Effect  of 1.    407 

Letters  of  Quardianship  of  an  insane  person,  admissibility  of,  in  evidenca... .     L    354 

Letters  Testamentary  must  issue  to  confirm  deponent  as  executor i.    341 

Levy,  Allegation  in  complaint  against  sheriff  for  neglect  to i.   64l 

Effectof Mi.    4m 

For  neglect  to  sell  after  levy ...     1.    54i 

How  made  on  personal  property tU.     60»  4M 

Onrealestate 111.     flO 

Easential  acts iii.     61 

On  property  in  custody  of  the  law 1-i.    691 

Partnership  property,  how  reached HL     61 

iTomissory  notes,  how  reached iJl.     59 

Securitiea iii.     63 

Shares  of  stock ill,     53 

Tenants  in  common Hi.     46 

Of  taxes,  how  averred  in  complaint , 11.    319 

Property  which  may  and  may  not  be  levied  upon iii.    431.493 

Under  execution,  a  satisfaction  of  Judgment iii.    SJ0,488 

How  made Hi.    486 

Lex  Fori.    See  Law,  Law  or  Place. 

Liabilities  Created  by  Statute.    Action  for,  determined  by  repeal  of  aoi 1.   319 

Complaints  in  actions  for 1.    341-446 

Facts  to  be  stated 1.   346 

Several  penalties,  how  declared  on.. i.   946 

Statute,  how  declared  on i.   341 

Penalstatute t. 
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Llabilitiei  Created  by  Statute.  tol.  paob 

Within  the  statute 1.  846 

Bee  Coutujxm,  Tobmm  or. 

Debt  Ues  for.  when 1.  842 

For  attorney  practicing  without  a  llcenae i.  342 

Failure  to  pay  aaeeeament i.  843 

For  violation  of  gaming  lawn 1.  844 

Of  laws  concerning  lotteries i.  844 

For  non-compliance  with  act  concerning  marks  and  brands  .  i.  844 

For  tbeatrlcal  exhibii ions  on  Sunday i.  846 

For  divulging  telegraph  message i.  846 

For  selling  liquor  without  a  liceuse i.  846 

Forfeiture  under  statute,  how  enforced i.  843 

/n  rem,  rule  of  pleading 1.  848 

Of  tiUe  to  real  estate i.  848 

Intent  must  be  shown i.  344 

Ordinance,  how  averred i.  848 

Parties  liable,  in  action i.  844 

Officers 1.  844 

Bailroad  companies !•  346 

Penalty  defined i.  846 

Place  of  trial,  in  actions  on i.  846 

Who  msy  be  parties  vlaintiir i.  71 

Liability  for  goods  sold  and  delivered i.  808 

For  negligence i>  600 

Causlngdeath i.  612 

Of  principal i.  108 

Limitation  of,  in  guaranties !•  818 

Of  assignee,  in  actions  for  rent i.  365 

or  attorneys il.  <* 

Of  bailees U.  28.666 

Ofbailor il.  17 

Of  cat rier.  in  actions  for  sale  and  delivery i*  B06 

As  insurer 11.  29 

For  loss  of  goods ii.  82 

How  terminated ii.  29 

Ofcharterer 1.  465 

Of  common  and  separate  property  for  debts  of  wife  contracted  before 

marriage i.    244,246,248 

Oamlshee,  when  it  attaches ill*  76 

Of  husband,  to  furnish  necessaries  for  wife i.  243 

Of  heirs  in  creditors' suits il.  216 

Offorwarders U.  87,43 

Of  guarantor,  in  actions  on  promissory  notes i*  ^66 

Of  maker  of  promissory  note I.  482,466 

Of  obligors  in  actions  on  undertakings,  bonds,  etc i.  646 

Of  parent,  in  actions  by  master  of  an  apprentice i.  491 

Of  parties,  in  actions  on  promissory  notes i.  466 

Ofpartners    i.  287 

In  actions  on  promissory  notes i*  461 

Of  surviving  partner i.  209 

Of  dierifr.  for  escape  of  prisoner i.  270 

On  action  of  claim  and  delivery ill.  84 

Of  sureties  on  indemnity  bond ii.    629,  iii.  68 

Discharge  of i.  495 

On  undertakings  on  appeal 1.  629,680 

On  undertakings  of  attachment Hi.  68 

For  release  of  attachment ill.  69 

On  undertahings,  bonds,  etc 1.  626-^7 

On  undertakings  of  claim  and  delivery ill.  88 

Of  tenant,  in  action  for  rent i.  883 

Of  trustees,  complaints  in  actions  against  trustees  i.  223 

Essei  tial  allegation i.  227 

Insufficient  averment 1.  226 

Time  of  existence  of  debt i.  227 

Of  a  corporation 1.  226 

Of  executors  and  trustees i.  286 

Of  trustees  and  receivers  of  a  corporation 1.  226 

Personal  liability 1.  280-232 

Of  vendor,  on  covenants 1.  470 

Liable.    A  conclusion  of  law i.  118 

Libel  and  Slander.    Abatement  of  action  by  death i.  677 

Ambiguous  article,  when  libelous i.  670 

Words,  when  libelous   i.  677 

Answer,  denial  of  Inducement  in ii.  646 

Colloquium 11.  646 

Damages,  aggravation  of ii.  646 

Denial  and  Jnstiflcation  in ii.  647 

General  denial ii.  647 

Justiflcailon,  pleaof,  in 11.  647 

Howpleaded Ii.  648 

Mitigation,  form  of  allegation 11.  648 
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Libel  and  Slander.  tol.  TAism 

Howpleeded 11.    MS 

Notice  of  defense ....  ii.    Mf 

Proof  admitted,  nnder  plea ti.    MB 

BequislteB  of  defense • li.    548 

Specific  denial  in ii.    5tf 

Tmth  may  be  Bet  up  in tL    S30 

Howpleaded iL    650 

Insufficient  averment ii.    9B0 

Complaints  In  actions  for L    56»-588 

Capacity,  ivhen  averred  in i.    SI9 

Countsin i.    S7S 

Essential  averments L  57T,  ftTB 

Material  allegations 1.    se$ 

Constmction  of  language i.    570^577,587 

Corporations,  liable  for i.    214,S5* 

Definition  of  libel L    554 

Slander 1.    NO 

Exemplary  damages L    5C4 

Extrinsic  facts  sufficient  avermeutB  of i.    510 

Foreign  language.  Blunder,  how  alleged 1.    5*4 

Gist  of  the  action i.    5M 

Imputations  which  are  libelous L  S7l,iM 

Chastity,  want  of 1.    «Tg 

Disease,  charge  of  having i.    57S 

Dishonesty  in  business, I.    584 

Ignorance  and  want  of  skill i.    9^ 

Insolvency 1     9M 

TVords  charging  offenses 1.  587,585 

Words  of  disgrace 1.    5S3 

Innuendoes,  office  of 1.  571,585 

When  not  essential 1.    5T1 

Intent  and  motive  need  not  be  alleged 1.    665 

Andmeaning 1.    579 

Joinder  of  causes 1.  £<5»575 

Jurisdiction i.    S!9 

Language  must  be  set  out 1.  565,579 

Letter,  when  a  libel 1.    571 

Libel  and  slander  distinguished 1.    5419 

Malice,  when  presumed 1.  565,565 

Allegationof 1.    565 

When  not  implied 1.    SCI 

Of  and  concerning  plaintiff 1.    664.573,6:9 

Parties  in  actions  for 1.    56T 

Husband  and  wife 1.    576 

Presence  and  hearing,  necessity  and  how  alleged i.    Mt 

Privileged  communications 1.    667,  ii.    563 

Proprietor  and  publishers,  liability 1.    SSS 

Publication  of ,  what  constitutes 1.  568,560 

Avermentof i.   5C8 

Howallcged I.    60 

Questions  of  law  and  of  fact  in  action ill.   Sa6 

When  proper  to  submit  to  jury lil.    S5 

Repetition  of  words 1.    561 

Beputation,  character  defined 1.   Sl% 

Bights  of  parties  in  r^ud  to 11.    551 

Satire  and  libel  distiogniahed L    566 

Several  liability L    566 

Special  damages  must  be  specially  alleged. .    1.    568,  572,  581,  03, 5K( 

Whennot 1.   574.57T 

Words  with  a  covert  meaning 1.    STl 

Bee  Slandkb. 

License.    Attorney  liable  for  not  procuring  license 1.   Ml 

Complaint  in  action  for  non-payment  of  license    U.    SS8 

To  enter  on  premises  of  another  must  be  specially  pleaded 11.    564 

Lien.    Asacharge IL    145 

Equitable  in  creditors' suits 11.    9M 

For  services  as  defense  in  oouTcrslon iL  569>5Tt 

For  freight 1.    468 

Liable  to  attachment iU.     61 

Objectiou  to,  for  want  of  date,  may  be  made  on  demurrer ii.    388 

Of  attachment,  priority  of Hi.     61 

By  common  carrier  and  innkeeper IL     18 

EiTectof ill.  tLtl 

From  creditors' liens IIL     63 

See  Attaohmsmt. 

Of  bondholder,  how  protected U.    US 

Of  contractor,  when  it  attaches ilL      80 

Bightof M.    141 

Of  firm,  creditom  preferred  in  attachment iii      63 

Of  Judgment,  effed  of lil.    308,311.33? 

Of  mortgage  or  pledge,  remedy  on.... ill.     51 

When  equity  will  interfere ilL    US 
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Lien.  tol.  pagb 

Of  vendor,  oh«ncter  of ,  M  a  bar  to  ftttacliment Hi.  S2 

How  enforced ill.  116 

Belief  in  eqnity  under iii.  115 

Bufflcient  averiuent  of ii.  146 

W  hen  attachment  may  Issue  on iii.  53 

Effect  of  extension  of til.  811 

Of  release  of iii.  811 

Property  Hubject  to Hi.  311 

Waiverof il.  25,146 

See  FonBCLOflUHE.  Mechanics'  Liem,  Veitdob'b  Libx. 

Lien  Holders.    As  parties  to  action  for  partition ii.  174 

Lien  of  Decree.    Effect  of ,  in  foreclosure ii.  653 

Lien  of  Judgment.    Bee  Jubomekt. 

Life  Policy.    Exempt  from  exei-ution.    Bee  Insuramok iii.  490 

Limitations.    In  aotious  for  divorce 11.  606 

Facts  taking  case  out  of,  in  complaint i.  198 

Mor  negligence  in  causing  death 1.  612 

Toforeciose  alien 11.  139 

Toquiettitle 11.  184 

For  BX>eclfic  performance it.  2^97 

Of  actions  contesting  probate  of  will 1.  263 

Of  right  to  recover  money  in  hands  of  stakeholder 1.  868 

l^eply  of  statute  of  limitation,  form  of ill.  218 

When  question  to  be  raised iii.  455 

See  Statdtb  of  Luutatioks. 

Line  of  Canal.    Rights  on  location  of 11.  110 

Lis  Pendena.    Actions  to  which  it  applies  11.  652 

Actual  notice  of,  in  ejectment 11  661 

In  foreclosure 11.  661 

Commencement  of  suit  as  notice 11.  661 

Pendency  of  action  as  notice 11.  053 

Constructive  notice  to  purchaser 11.  652 

Orantee  not  charged  in  foreclosure,  when 11.  654, 656 

Effectoffliing 11.  653 

After  decree  and  sale 11.  653 

Effect  of  negle<*.t  to  file 11.  653 

In  particular  cases,  creditors'  nuits 11.  652 

l^ectment,  form  of  notice 11.  656 

Foreclosure  of  mortgage,  form  of 11.  661 

Partition 11.  654.655 

Quiettitle 11.  656 

Lien  of  oecree,  effect  of  ii.  653, 655 

Kotice  must  be  filed  to  charge  purchaser 11.  654 

Form  of,  in  foreclosure 11.  661 

New  notice,  when  necessary it.  654 

Premises  included 11.  654 

What  to  contain 11.  654 

What  prenilBes  to  include 11.  654 

Whentobeflled 11.  656 

Whoboundby 11.  654.  655 

Purchaser,  pfnd^n<«  lite 11.  652-655 

Bound  by  decree 11.  655 

Statute  does  not  apply  to  U.  8.  courts 11.  665 

Literal  and  Conjunctive  Denials.    Are  insufficient  to  raise  an  issue 11.  404 

Effect  of.  in  ejectment ii.  576 

Effect  of,  in  foreclonures 11.  595 

Litigation.    Appointment  of  receiver  pending 1.  273 

Live  Stock,    liiability  of  common  carriers  for 11.  29 

Loan.    By  foreign  corporation,  what  complaint  must  state 1.  211 

Denial  of  In  answer 11.  499 

Local  Laws.    Repeal  of,  its  effect 11.  349 

Govern  foreign  corporations 1.  211 

Location.    On  state  lands,  when  ri|;ht  of  locator  attaches 11.  184 

Presumption  of  court  as  to  location  of  corporation L  211 

Lodging.    Form  of  Complaint  for 1.  890 

AUegationof    1.  390 

Logical  Order.    Of  averments  required  in  pleading ii  129 

Loaa,    Of  baxgnge,  complaint  ag  iust  carrier. for 11.  32 

Of  goods,  complaint  against  carrier  for 11.    81.  35.    87 

Of  pledge,  oompiaint  against  bailee  for 11.  20 

Of  pocket*book,  complaint  against  innkeeper  for 11.  23 

Dexdal  of,  in  answer  on  insurance 11.  492 

Common  carriers 11.  557 

Loat  Instrument.    How  pleaded 1.  401 

Secondary  evidence,  when  admissible iii.  640 

Loat  Note.    Condition  precedent  in  action  fur 1.  432 

Measure  of  damage  on  lost  check i.  423 

Insufficient  denial  In  action  on 11.  612 

Loat  Pleading.    Affidavit  for  supplying  the  place  of iii.  189 

Hoiion  to  supply  ei^sential iii.  189 

Lotteries.    What  constitutes  a  lottery 1.  844 
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Lunacy.    A  ground  for  annalment  of  maniage 11.    M7 

Lunatic.    0aatod7of 1.    SM 

Suit  for  hia  benefit,  in  whoee  name  brought t.   Ki 

M. 

Made  and  Delivered.   Importa  a  consideration 1.    437 

Mailing.    Form  of  certificate  of  mailing  depoBitlon iil.    &SS 

Benrioe  of  BummoDs  and  compl^nt  by iii.  628,  M4 

Service  of  notice  by  mall ill-    lA 

Maker.    Written  inatmment,  acton  against,  Foaira  or  OoxPLAiXTe L.  aP6  iftt 

See  WaiTTEN  Instbxtxknts. 

Of  promiaaory  note,  compUinta  in  actions  by  and  sgainat 

Bee  Complaints,  Fobmb  of,  Pboxissobx  Motks. 

Making.   Implies  a  delivery L    I3S 

Malice.    In  actions  for  slander  of  title tt.     M 

In  asaault  and  battery L    SM 

In  false  imprisonment i-   WI 

In  malicious  prosecation i.  Ml. 

In  libel  and  slander,  presumed i. 

In  violation  of  personal  rights i. 

Malicioua  Prosecution.    Causes  of  action  for,  not  asaignable 1. 

Acquittal,  etiaeutl..l  to  support S. 

Conviction  fatal L 

Oonspiracy,  averment  of,  in  action  for i.  MS. 

Corporations  liable,  in  actions  for 1.  21S. 

Damages  in,  a  question  for  the  Jury i 

Forma  of  complaint,  in  action  for L  S 

Defective  complaint  cured  by  verdict 1. 

Esaential  averments  in 1.    8B0 

Facts  only  must  be  alleged L    591 

Joint  agency,  how  averrad 1.    vn 

Motive  may  be  alleged i.    591 

Procuring  plaintiff  to  be  indicted 1.    S9i 

Several  causes  of  action  united  in i. 

Special  damages  munt  be  allied i. 

What  must  be  shown L 

See  COMPLAIKTS,  FOBMS  OF. 

Jurisdiction,  when  alleged i. 

Probable  cause  defined L 

Dismissal,  effect  of  i. 

Denial  of  want  of ,  in  anawer. U.    M3 

Howpleaded IL    543 

Aolle  yrosequi L    5H 

Whenitexlsts L    »> 

Pilvil  eged  charges 1 . 

When  action  Ilea 1.  B9S, 

Qist  of  the  action 1. 

When  action  will  not  lie 1.  fiOS, 

Malpractice.    Complaint  affainst  surgeon  for 1.    €11 

Maltreatment.    Complaint  againot  physician  for i.    C30 

Managing  Agent.    Of  corporation,  is  an  ofllcer i.    1^ 

Management  of  Eatate.    A  conclusion  of  law I.    HT 

Mandamus.    As  a  remedy,  defined iii.    S!S 

AfBdavit  essential  to  obtain  writ iil.    695 

What  must  be  shown 111. 

Demand,  a  condition  precedent iU. 

Hearing,  on  appUcntioii  for Ul. 

Determination  on  judgment Hi. 

Issues,  how  tried Iil. 

New  trial  granted  iil. 

Jurisdiction  in  issuance  of lit 

Of  supreme  court  in i.      98,  Hi.    ST8 

Of  county  court  in Iil.  678,  ST9 

Who  may  issue  writ iil.    SIS 

Nature  of  the  remedy ill.  6  8, 

Notice  of  application  for,  form  of lit. 

Proceedings,  where  commenced Ul. 

Relief  awarded ill.    187 

Place  of  trial  in  application  for 1.     46 

Pleadings,  in  answer  to  writ liL 

Demurrer  to  answer ill. 

Petition  for ^ ill. 

On  non-compliance  with 111. 

To  whom  issued,  county  officers ill.    9Tt 

Oovemor  of  state iU.    tTB 

MinlKterial  ofllcers iU. 

Municipal  corporations Ul.  679, 

URurper  of  office ill. 

Religious  corporations til. 

State  officers Iil. 
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Msndatnui.  tol.  vaov 

Where  proceedings  elicrald  be  commenced 1.  46 

Writ,  form  of  altematWe  mandamuM 111.  684 

Of  peremptory  mandimus 111.  686 

Disobedience  of ,  pimlBhment  for. 111.  6>*i 

Return  of  ivrt HI.  687 

Service  of  writ lil.  688 

Wbst  writ  shall  iBBiie HI.  681 

When  It  may  Issue ill.    676»  681,  6Ka 

Whennot ill.  682,  683 

Manufacturer.    Action  for  false  statement  In  patent  for 11.  69 

Complaint  in  action  for  breach  of  contract  to  manufacture i.  491 

Complaint  for  breach  of  promise  to  manufacture  raw  material 1.  492 

Complaint  for  refusing  to  accept  manufactured  guods i.  492 

Breach  of  contract,  what  constitutes i.  613 

Cause  of  action 1 .  613 

Kature  of  contract 1.  618 

Title  to  property 1.  613 

Protected  in  the  use  of  name 11.  286 

Manuscript.    Publication  of ,  may  be  enjoined ill.  126 

Many  Items.    Pleaded  in  one  count 1.  283 

Map.    Cocy  of.  In  transcript  on  appeal lil.  441 

Marine  Insurance. ,  Terms  in  policy 1.  830 

See  InsuBAMCE. 
Marks.    See  Tbadb-Maxxs. 

Action  for  alteration  of 1.  844 

Marriag^e.    A  consideration  as  valuable  as  money 1.  602 

Annulmentof 11.  243-248 

Complaint  In  action  for  breach  of  promise  of i.  602 

Marrlas^e. 

Defaeto i.  245 

Liability  of  ante-nuptial  property  for  debt  of  wife 1.  246 

Must  be  alleged  and  proved  In  actions  for  criminal  conversation  ....  1.  628 

Must  be  alleged  in  actions  for  divorce 11.  234 

Must  be  averred  in  actions  for  distributive  portion  of  estate 1.  247 

Must  be  denied  in  answer,  in  divorce 11.  608 

See  Pbomisk  of  Marbiaob. 

Of  pUlDtiir.  a  special  plea 11.  447 

Disability  must  appear 11.  447 

Of  defendant,  a  special  plea 11.  448 

Abatement  of  action  by 11.  448 

Action  on  an  award 11.  448 

Homestead 11.  448 

Promissory  note 11.  449 

Charging  separate  estate 11.  448 

See  COVBBTUBB. 

Rendered  voidable  by  Impotence li.  449 

When  void  must  be  Judicially  declared 11.  249 

Married  Man.    Actions  lie  against,  for  breach  of  promise  of  marriage i.  604 

Married  Woman.    May  sue 1.    62,  64 

When  husband  to  be  Joined i.    63,  11.  461 

Complaint  In  action  by,  form  of 1.  247 

Averment  of  sole  trader 1.  249 

In  action  against,  form  of i.  249 

Aflegation  rf  assault  by 1.  666 

Necessary  party  in  action  for  partition il.  174 

Promise  of,  must  be  alleged  to  charge  separate  estate 1.  246 

See  HtTSBAND  and  Wirs. 

Master  and  Servant.    Answer  in  action  between 11.  628 

Complaint  by  master  aj^ainst  father  of  an  apprentice i.  490 

Breach  of  contract,  how  alleged 1.  490 

Covenants  in  indenture 1.  491 

Gistof  action 1.  625 

Liability  of  parent 1.  491 

Complaint  against  master  by  apprentice 1.  491 

Rlghtof  a<tion :.  1.  491 

Liability  of  master  for  acts  of  servant,  defined. . . .    1.    669,  COO,  608,  610,  616 

Master  of  Vessel.    When  liable  for  assault 1.  656 

Duties  of  master  In  charter  party 1.  464 

Powers  of 1.  466 

Material  Allegations.    Whatare 1.    13 

See  Allsoatioks. 

Material  Averments.    What  constitute  such 1.  122 

How  tested 1.  128 

See  AVBBMBMTS. 

Material  Rights.    In  actions  of  foreclosure  of  mortgage 11.  126 

Materials  Furnished.    Complaints  in  action  for  services  and 1.  291,  377,  879 

Change  in  form  of  strucmre 1.  462 

Variation  of  terms  should  be  averred 1.  461 

What  must  be  proved  in  action  for 1.  613 

See  BtriLDXB'B  Contbactb. 
Matter  in  Dispute.    See  Appeal,  Jvbisdiction. 

In  discretion  of  court,  will  not  be  reviewed « 111.  457 
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Matter  in  Dispute.  tou 

Submitted  to  arbitntion iii.  HS 

Maturity,  Pre^eutment  at  muBt  he  averred  in  action  on  bill  of  exchange i.  UB 

What  muni  be  shown  on  promiBBory  notes.... «« t.  432 

When  demand  is  necessary i-  4M 

Measure  of  Damages,  On  implied  warranty i.    64^-583 

in  action  for  refusal  to  receive  passenger i.  ^V 

For  sale  and  delivery  of  goods » 1.  SOS 

On  actions  on  promissory  notes 1.  494 

For  brcHch  of  contract  to  employ 1.  489 

For  negligeqce  of  sheriff • i.  9tt 

Measure  of  recovery,  In  actions  for  conversion...: 11.  74 

In  actions  on  contract,  what  summons  should  be  for. ...    il.  6S1,  €34 

Measure  of  Relief, 'In  actions  of  ejectment ii.  W 

Mechanics.    Action  against  for  negligent  repair iL  67 

For  cot  returning  property ii.  f7 

Mechanics*  Lien.    Gomplaiut  on  action  on,  form  of 11.  Ut 

By  sub-contractor  against  owner  and  contractor ii.  141 

Objections  to  niuht  be  raised,  how 11.  9U 

Parties  plain  i  iff  in  action  for t  TI 

jfcUgbt  of  intervention  in iii. 

See  FoRKCLOsuiuB. 

Medical  Care.  Complaint  in  action  against  county  for,  what  must  state i. 

Medical  Services.    What  averred  in  complaint  in  action  for 1.  333 

Members  of  corporation  as  parties  plaintiff ...^ 1.  US 

Sufficiency  of  findings  as  to  membexahip  in  company lU.  VI 

Memorandum.    Of  costs  in  action iii.  Si 

Amendment  of  in  discretion  of  court iil.  SSI 

Filing  memorandum ■   lil.  331 

Of  sale,  sufficiency  of ,  to  bind  pnrAiaser i.  M6 

Under  statute  of  frauds 11.  207 

Merits.    Affidavit  Of  on  change  of  place  of  trial iii.  <A 

Answer  to,  after  Judgment  by  default ilu  9U 

Judgment,  whenenten^d  on iii.  933 

Mexican  Grants.    When  party  guilty  of  oust«r U.  i4 

How  pleaded,  statementti  in  complaint IL  HO 

Mill.    Machinery  taxable  as  part  of  mill ii.  SSO 

Grant  of  mill,  what  it  conveys 11.  1C3 

Mine.    Statement  on  motion  for  injunction  against  working  a  mine ItL  139 

When  injunction  will  isMue  to  stop  work  of lil.  UO 

Proceeds  of  mines  taxable,  law  governing ii.  3i3 

Mining  Claims.    Answer,  essential  averments  in U.  174 

Appropriation  of iL  lU 

Are  real  estate,  as  to  place  of  trial IL  0SB 

Constructive  possession  of iL  US 

Extentof IL  Ul 

How  held iL  Ut 

Injunction,  when  granted  In  trespass IL  O 

Ownership,  possession  of U.  US,  113 

Beceiver.  appointment  of  during  redemption i.  tSS 

Begulati'>ns  concerning ii.  113 

Sale  of IL  U3 

Verbal  sale,  effect  of 11.  113 

Special  verdict  in  action  on iiL  SfS 

Working  of,  is  waste  for  which  injunction  lies .' IL  m 

Mining  Copartnership.    Conveyance  of  interest  in,  without  dissolntion 11.  SM 

Mining  Interest.    Subject  to  execution ill.  491 

Ministerial  Duties.    W^hen  sheriff  is  liable  on  bond  for  neglect  in L  949 

ifandamtu  may  issue  to  compel  performance  of ••••«  ill.  979 

Minor.    Who  may  sue  for  seduction  of i.  Ol 

Minor  Heirs.    Remedy  of  purchaser  by  specific  performance  of  heirs 11.  VT 

M  inority .    Of  executor,  dis tbility  terminates  at  majority    1.  333 

Minutea  of  Court.    Munt  be  embodie  1  in  statement  on  appeal lil.  439 

Misapplication  of  money,  parties  Joined  in  action  for 11.  25f 

Mischievous  Animal.    Gist  of  action  for  negligence  in  keeping L  €39 

Oompiaiut,  in  action  for 1.  919 

Miscondu  ct  as  a  defense,  iu  action  for  breach  of  promise  of  marriage ii.  930 

Degrees  of,  in  suit  by  seamiin  for  assault ii  941 

Of  Jury,  a  ground  of  motion  for  new  tral ill.  390 

Misjoinder  of  causea  or  action,  a  ground  for  demurrer ii.  383 

What  causes  cannot  be  united 1.    173-176,  393-997,  919 

Of  parties,  a  ground  for  demurrer 11.  999 

In  ejectment U.  994 

On  guaranty 1.  313 

Against  husband  and  wife i.  S49 

Bee  Demvbrsbs,  Fobms  of. 
As  a  special  plea,  see  Plbas,  Fonsfs  or. 

Objection  mu8t  be  specially  taken IL  449 

Misnomer.    As  a  special  plea,  form  of IL  449 

iMubt  be  specially  pleaded IL  449 

Of  corporation,  effect  of L  219 

Misreprssentationa,  see  Fbaud. 
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lojs.  PAoa 

Mistake,  Action  to  reform  mlBtalce  In  bonndary ii.    273 

Action  to  rescind  contract  on  the  ground  of  mletalDe ; ii.    371 

Knowledge  of  piaintff,  effoct  of ii.    273 

Appearance  by,  effectof ii.    648 

11  ow  averred  in  answer ii.    491 

Aa  a  special  plea  In  answer,  form  of « ii.    460 

Denial  of  tn  action  for  fraud 11.    610 

In  names  of  parties,  how  corrected i.-  145.  ill.    183 

See  RxsczssiON. 

Beformatlon  of  deed , ii.    273 

Of  mortgage U.    2TS 

Of  terms  of  contract ii.    278 

To  correct  an  account  stated 11.    876 

bee  Fbaud. 

Mistake  in  Boundary.    Action  to  reform  conveyance  for 11.    273 

See  MzsTi^KX. 

Mistake  of  Law.    Money  paid  by,  cannot  be  recovered 1..  1.    364 

Miatrial.    A  ground  for  reversal  of  Judgment ill.    473 

Misuse  of  Premises.    Injunction  granted  to  restrain  tenant  in ill.    108 

Mitigation  as  a  defense  in  libel  and  slsnder 11.    661 

Evidence  In  an  assault  and  battery 11.    638 

How  pleaded  In  libel  and  slander ii.    648 

Bequisites  of  defense ii.    648 

Mixing  Qoods.  Complamt  against  master  of  vessel  for ii>     35 

Mob.    Complaiot  against  city  for  damage  done  by ii>     47 

Mode  of  taking  objections  by  demurrer ii.    363 

Of  incorporation,  averment  of,  in  complaint 1.    213 

Of  appointment,  must  be  stated  In  complaint  by  trustee 1.    207 

Time  and  place  <f  service  of  summons,  how  Khown 11.    637 

Modification  of  Judgment,  principles  of  determinstion  on  appeal ill.    469 

Modified  Contract.    Complaint  bv  contractor  on 1.    467 

Money,    lltle  to,  a  conclutdon  of  law !•    119 

At  interest,  where  taxable 11.    369 

In  custody  of  the  law,  what  constitutes ill.     60 

In  county  treasurer's  hands il*    360 

In  bank  or  on  deposit 11.    360,  iii.    00,401 

Money  Counta.    Answer  in  action  on.  sufficient  denials  in 11.    468 

Denials  on,  in  snswer 11.   498 

Ck)mplalnt  for  several  cauBCH  of  action  under 1.    393 

General  denial,  in  answer  on 11.  498,  600 

Insnfflcient  denials  In  answer  on 11.    499 

May  be  added  to  a  count  for  warranty 1.    396 

Pleas  in  answer  on  assignment il.    199 

Discharge  in  bankruptcy il.    498 

Failure  of  coDKldention 11.    499 

"^  hat  plea  is  sufficient ii.    tOO 

Money  Deposit.    Findings  of  court  in  relation  to 111.    263 

Money  Due.    Oomplslnts  for  money  due  on  account 1.    283 

Assignment  as  a  defense,  in  action  for 11.   499 

Statement  of  money  due,  what  it  Implies 1.    283 

When  acUon  lies i.    284 

See  Accounts,  Coi(fi.axhtb,  Forms  of. 

Money  Extorted  by  Duress.    Action  lies  for 1.    360 

Money  Had  and  Received.    Complaints  In  actions  for i.  349-367 

Complaint  against  sttorney  or  sgent i.  361,363 

Averment  of  collection  of,  in  action  against  sheriff  . .  1.    366 

On  notes  received 1.    363 

Sufficient  allegatioos 1.    353 

When attion  lies 1.  861.353 

Who  may  recover 1.    353 

Against  broker  for  note  discounted 1.    366 

For  money  received  through  mistake, i.    364 

Unauthorized  sale  of  Btock 1.    367 

For  price  of  goods  sold  by  factor 1.  364-356 

Demand  for  an  accounting  essential 1.    356 

Should  be alle((ed i.  356,866 

Election  of  remedy 1.    355 

Form  of  action 1.    355 

On  commission  sales 1.    355 

For  price  of  i/oods  80?d  on  credit 1.    356 

Default  of  purchaser 1.    356 

Demand  not  essentlsl  on  unauthorized  sale 1.    357 

Defendsnts.  how  charged  in  actions  for 1.    349 

Insufficient  allegations 1.    349 

Demand,  when  essentlsl 1.    362,354,366,356 

When  not 1.    364,367 

Election  of  remedy i.    355 

Denial  of  receipt ii .    498 

Of  request ii.    499 

Involuntary  payment  under  protest,  recovery  of 1.  349, 350 

Money  extorted  by  duress i.    360 
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Money  Had  and  Received.  tol.  paos 

Liabilities  of  parties 1.    »1 

Money  not  credited  on  account L    3S4I 

Promise  implied,  in  what  cases L    390 

Need  not  be  alleged L    SSO 

Special  contract i.    S61 

Stetnte  of  limltetions L    361 

Voluntary  payment  on  mistake  of  liabilltj 1.    351 

When  action  lies i.    SU,as3,3SA 

Whennot I.    851 

Who  may  recover 1,    303 

Money  Judirment.    Appeals  from,  effect  as  to  a  stay  of  execution Iti.    430 

How  enforced 111.    48T 

Money  Lent.    Oomplaints  In  actions  to  >  eoover i.  357-%D 

Demand,  when  and  how  alleged 1.    358 

Denial  of  loan  In  answer,  form  of 11.    499 

Form  of  action i. 

Payments  made  on  account L 

What  must  be  shown    i. 

Sufficient  averments 1.    9SI 

See  CoMPLAiMTS,  Forms  or. 

Money  Lost  at  Play.    A  special  plea  of  want  of  consideration,  form  of ti.    iTl 

Money  Paid.    Complaints  in  actions  for 1.  361-372 

Action  on  a  reversed  Judgment i.    363 

Actions  to  recover  money  paid  on  a  wager 1.    387 

Actionstorecover  money  advanced  on  freight L    3TS 

Actions  on  advances  for  nervioes L    373 

Acceptance  of  order 1.    3T3 

Amount  of  advances  stated i.    S61 

Demand,  when  essential 1.  364, 366 

To  fix  time  for  interest i.    368 

When  not  essential I.    361^367,^66 

Denial  of  request  by  defendant 11.    4^ 

Failure  of  consideration U.    499 

General  denial  insuffldent U.    SOO 

lUMifflcient  plea 11.    469 

Fraudulent  sale L    368 

Facts  must  be  averred L.    368 

Legal  liability,  when  it  attaches 1.  363.371 

Limitation  of  right  to  recover 1.    388 

Sufficient  allegations 1.    373 

Promise 1.    361 

Under  statute  of  frauds L    361 

Performance L    368 

Concurrent  acts 1.    370 

Kon-performance 1.  970.813 

Who  may  recover,  surety  on  undertaking 1.    371 

Consignor  for  advances  on  freight... L.    9*0 

Contract  generally 1.    370 

Landlord,  repayment  of  tax 1.    368 

Demand  not  eifsentlal I.    369 

Master  against  servtint L    STB 

Rescinded  contract L    879 

Void  contract 1.    373 

Bee  Complaints,  Forms  op. 

Moral  Obligation.    Basis  for  Imposing  taxes 11.    388 

Mortgage.    Abend  for  title  is  in  effect  a 11.    129 

Afc  a  mere  security,  defined 1.    316,  11.    126 

Assignment  of 1.    9G8 

Conditions  in,  how  construed 11.    122 

Covenant  in,  effect  of i.  475, 47A 

Defessance,  the  essential  part  of IL    133 

Findings  in  action  on  note  and  mortgage ...  lU.    269 

In  creditors' suits,  effect  of 11.    204 

Is  not  a  conveyance L.    315 

Of  separate  property  of  wife 1.    248 

Power  of  sale  in  remedy U.    136 

Parties  defendant  in  foreclosure  of 1.     96 

Reformation  of ,  on  ground  of  fraud 11.    273 

Right  of  surf  ty  by,  election  of  remedy 11.    117 

Separate  debts  secured  by li.    128 

Several  n"t<'S 11.    138 

Severance  from  realty,  effect  of U.    128 

Statute  of  limitations,  effect  of,  on  notes  and  mortgage. .......    IL  128,  129 

Stipulations  in.  effect  of IL    129 

Subject  to.  a  conclusion  of  law 1.    119 

Taxation  of  money  secured  by li.    839 

What  must  be  averred,  in  actions  to  foreclose.    See  GoKnuuns, 

Forms  or,  Forbclosttrk. 

Mother.    May  sue,  in  actions  for  injuries  causing  death 1.    612 

In  action  ot  seduction 1.    696 

Motions  and  Notices.    Appeal,  motion  In,  no  part  of  record IIL   641 

See  Appeal. 
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Motions  and  Notices.                                                                                        yol.  paoi 
Axnend,  moUon  to  amend  Judgment ill.    476 

8ee  AMENDMXMT8. 

Arrest  and  1>ail.    Bee  Abbest  and  Bail. 

Attachment  motion  to  discharge 111.     6S 

Bee  Attachment. 

Oonteated  and  es  parte  motions  dlsttngulBhed Hi.    U7 

Grounds  of  motion  to  set  aside  Judgment 111.    319-323 

Motions  deflued ill.    140 

Motion  for  new  trlalln  general ill.    335H»84 

Kew  trial  granting  motion  discretionary ill.    340 

See  New  Tbiai.. 

Nonsuit,  motion  for Ui.    316 

See  Nonsuit. 

Notice  of  motion  must  be  given ill.    146,  148 

Construction  of ill.    148 

Due  notice  cannot  be  defined Hi.    148 

Must  be  in  writing ill.    146 

Serrice  of ,  when  made Hi.    147 

Howmade Hi.   IfiO 

Byiiiall ill.    161 

On  non-residents Hi.    161 

Personal  service Hi.    150 

Time,  computation  of iii.    148 

Title  of  action  in Hi.    146,161 

To  attorney,  sufficient ill.    149,  160 

Transfer  of  motions ill.    161 

See  Notices,  Fobms  or. 

Opposing  motion  to  dissolve  injunction Hi.    143 

Affidavit  in  cerUin  cases IH.    285 

Proceedings  in  motion  to  strike  out  part  of  pleading Hi.    174 

Statement  in  motion  to  strike  out  part  of  pleading Hi.    174 

Statements  in  motion  for  injunction ill.    106  -136 

See  iNJTJNcrioN. 

To  dissolve  an  injunction  on  complaint  and  answer  alone ill.    141 

To  strike  out  part  of  pleadings ill.    174 

To  set  aside  report  of  referee Hi.    290 

Transfer  of  cause,  when  made 11.    658,  666 

Where  motion  in  general  to  be  made Ui.    146 

When  to  be  made  for  injunction ill.    141 

Wh-n  motion  for  change  of  place  of  trial  will  be  denied Hi.    669 

When  motion  for  change  of  place  of  trial  may  be  made Hi.    667,  665 

See  Chamox  of  Pxjiok  or  Tbxal. 

When  essential  to  amend  bill  of  partit-ulars Hi.    156 

When  motion  to  strike  out  part  of  pleading  should  be  made ill.    180 

When  parties  may  be  added  to  or  stricken  from  plvadlng Hi.    Ii:i8 

Wlien  supplemental  pleadings  may  be  presented Hi.    1 99-205 

When  made  too  late Hi.    203 

When  made  to  set  aeld«  Judgment ill.    819 

When  Judgment  by  default  will  not  be  set  aside id.    821 

Motive.    Allegations  of,  in  actions  for  malicious  prosecution '  1 .    691 

In  actions  for  libel  and  slander 1.    666 

Municipal  Corporations,    Actions  against,  for  injuries 1.    221 

Form  of  complaint 1.    220 

For  injuries  done  by  mob 11.     47 

Allegation  of  incorporation 1.    221 

Authority  to  enact 1.    320 

Bondsof. 1.    220 

Contract  of 1.    3*20 

In  action  to  quiet  title U.    185 

Liability  for  nuisances 1.    221 

liabUity  under  new  charier 1.    223 

ilonciamus  may  issue  to Hi,    679,680 

When  it  wiU  not  lie Ui.    680 

Presentation  of  claim  against 1.    222 

Bee  Complaints,  Fobms  or,  Oobpubations. 

Mutual  Accounts.    What  constitute i.    283 

Mutilated  Bond.    How  pleaded 1.    408. 

Mutual  Consent.    Dissolution  of  partnerphlp  by 11.    223 

Mutual  Negligence.    Effect  of ,  in  ansault  and  battery 1.    669 

In  actions  for  personal  injuries    1.    608,617 

Mutual  Violence.    Rule  of  recovery  in  assault  and  battery 11.    6:i9 

Mutuality  of  agreement  must  be  averred  in  actions  on  insurance i.    830 

N. 

Name.    Actions  by  administrator  In  his  own 1.    239 

Fictitious  name  may  be  corrected iU.  181,182 

IqJ unction  issued  to  restrain  use  of H.    286 

JurlMdlction  of  county  courts  in  change  of 1.      36 

Mistake  in,  effect  of i.    145 
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Name.  toi*  Ttasm 

Of  mtfitomora  loBt.  when  glyen L    867 

Of  party  in  title  of  CAuee i.    IM 

Only  one  christian  Dftme  known  in  law 1.    Hd 

Of  officer,  how  stated  in  complaint  by i.    1*^ 

Of  depouents  in  affidavits 1.    1^ 

Of  party  arrested,  should  be  elated ill.     S3 

Should  be  given  in  special  plea  nf  nonjuinder ii<    ^1 

Should  be  given  of  adulterer  in  divorce 11.    SM 

National  Banks.   Are  foreign  corporations i-    211 

What  property  of ,  is  taxable IL    SSO 

Naturalization.    Jurisdiction  of  county  courts  in L     35 

Nearer  of  Kin.    That  a  party  is,  is  a  conclusion  of  law i.    118 

Necessaries.    A  njlxed  question  of  law  and  fact ill.    SS3 

Husband,  when  liable  for 1*    243 

Complaint  in  action  for 1.    S4S 

That  supplies  furnished  vessel  are  necessary,  is  a  oonclnsiou  of  law  i.    118 

Necessary.    A  legal  conclusion i.    US 

Negative.    Negativing  possible  defenses,  not  allowed  in  pleading. .    1.    129, 319,  467. 4K) 

See  Neoligence,  Public  Officers. 

Negligence.   Actions  for  personal  injuries  caused  by 1.  69&-611 

Answer  of  defendant  therein ii.  S53-63i 

General  denial  sufficient 11.    5M 

For  injuries  to  property  caused  by li.  17-57 

Answers  of  defendant  therein ii.  &53-9M 

See  answebs,  Fobms  of. 

A  question  of  law,  when lii.  9^0-231 

Cumplaints  in  actions  for  personal  injuries  by i.  fi09-€il 

Essential  and  material  averments 1.    ^1 

That  plaintiir  did  not  contribute  to  the  injury 1.    609 

General  averment  snfflc'ient i.    603 

l<iegligence,  how  alleged il.     SO 

Def^rees,  matters  of  proof i.    90$ 

Particular  facts  need  not  be  alleged 1.    6il3 

Several  acts  as  one  cause  of  injury L    604,  11.     51 

Spr  citic  acts,  combined  with  general  allegation i.    fl03 

Sufficient  averment  in  complaint 1.    604 

Want  of  ordinary  care  need  not  be  alleged i.    fi09 

See  Complaints,  Foems  of. 

Concurrent  negligence  as  a  defense U.  554,560 

Insufficient  defense  in  action li.    MO 

Damages  for.  rule  of i.  598,611 

Death,  caused  by  negligence L  611,615 

Damages  for 1.    61 J 

Laws,  conflict  of i.    613 

Liability  for 1.  613-«l7 

Parties  to  action i.  613,614 

What  must  be  shown I.  61J-614 

Defect  in  highways i.    615 

Deflnitlonof , IL     49 

Proximate  and  remote ii.     50 

What  it  includes 1.    136 

Diligence  required  of  railroad  company i.    603 

How  alleged il.      50 

In  particular  czises,  for  keeping  vicious  dog ii.     n 

Joint  action,  will  not  lie ii.     5S 

Vicious  habits,  when  need  not  be  averred il.     53 

Mischievous  animal,  action  for  injury  from i.    619 

Averments  essential L    619 

Ownership  need  not  be  shown i.    690 

iS'ctent^  must  be  alleged i.    620 

Dam,  negligence  how  alleged  in  action  for  injury  t^ il.     54 

Flowing  water  from  roof  on  premises ii.      SJ 

Freshet,  injuries  caused  by i.    101 

Hatchway  leit  open,  complaint  In  action  for  injuries  by.     L  617, 618 

Steamboat  explosion,  for  Injuries  by 1.    606 

In  navigating  water  craft L    eOT 

Negligent  delay i.    607 

Bules  of  navigation i.    60f 

UttdennininR  land,  action  for.  form  of  complaint ii.     66 

Building,  action  for ii.     56 

Allegation  by  reversioner ii.     66 

Water  ditch,  negligence  in  construction  of it.     65 

Degree  of ,  care  necessary ii.     85 

Liability  for  injuries  from 1.  600,«tt 

Agent,  complaint  affalnst,  form  of li.     39 

For  carelessly  selling  to  insolvent It.    ,40 

For  selling  for  a  worthless  bill ii.     40 

For  not  forwarding  goods 11.     41 

When  plaintifT  cannot  recover ii.    563 

i                                                          Attorney,  complaints  against,  for  negligence ii.  4S-46 

Existence  of  facte ii.     46 
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Negligence.  tol.  paob 

Oonenl  ayerment  of  retainer 11.     44 

LlablUtjof 11.      44 

For  negligent  defense 11.      44 

For  negligence  in  examining  title 11.      45 

"When  not  liable 11.      44 

Negligent  defense  In  indemnity li.    629 

Auctioneer,  fur  selling  below  owner's  limit il.      41 

For  selling  on  credit  against  orders li.      41 

For  not  accounting li.      42 

Request  must  be  alleged 11.      42 

Oommon  carriers,  for  overturning  coach 1.    600 

Contract,  effect  of 1.    599 

Defective  Tehlcle 111.    600 

Essential  averments  In  complidnt 1.    601 

Passenger  not  pajing  fare 1.    601 

Oompany  liable  for  acts  of  servant 1.  601,610 

When  not  liable 1.    608 

Contractor,  for  leaving  street  Insecure li.     46 

For  Injuries  caused  by  rubbish  m  street i.    617 

Limit  ol  liability 1.      46 

Primarily  liable 1.    616 

Whenllable 1.    636 

Corporation,  wiien  liable 1.    615 

For  injuries  caused  by  insecure  street i.    615 

Defect  in  highway 1.    615 

In  pier  or  wharf 1.    615 

Dug,  opened  and  made 1.    615 

Sespondeat  superior 1.    616 

For  damage  done  by  mub  or  riot 11.      47 

Averment  of  facts  and  circumstances 11.      47 

Damages,  rule  of ii.      48 

I>rlver  of  cattle I.    615 

Xmplo}  er.  when  liable 1.    608 

Bisk  of  employee 1.    611 

Innkeeper  liable  for  the  loss  of  baggage 11.      22 

As  insurers  of  property il.      23 

Neglect  of  guest,  effect  of 11.      23 

Master  and  servant,  general  doctrine 1.  600,606 

Driver  of  carriage,  when  liable 1.    6<i2 

Complaint  for  collision  of  vehicle  driven  by  servant,  i.    599 

Damages  in 1.    609 

Joinder  of  parties 1.    608 

Liability  of  master 1.  602,(ai 

J?e»pond^a<  superior i.    616 

Master  of  vessel 1.    (03 

Mechani  s,  actiou  for  negligence  in  repairing ii.      67 

For  negligence  in  not  returning  article 11.      67 

Mlll-owners.  complaint  for  negligence  in  overflowing  land  ..  11.      64 

Avoidance  of ,  need  not  be  alleged 11.      64 

Huincient  form  of  complaint li.      65 

Physician,  complaint  in  action  against,  for  maltreatment. ...  1.    620 

Implied  promise  on  employment 1.    621 

Public  officers,  actions  against  sheriff  for  neglect  of  duty.    1.  261-272 

Allegation  of  breach,  neglect  lo  levy 1.  261,  543 

Neglect  to  sell  after  levy 1.    648 

Neglect  to  returu 1.  263,643 

Neglect  to  pay  over  money 1.    261 

Of  breach  of  treasurer i.    643 

Burgeon,  complaint  in  action  avain^t,  for  malpractice i.    621 

Ballroad  companies,  actions  against,  for  negligence,  i.  607-614, 11. 48-51 
Bee  Complaints,  Fobms  of     Bee  Bauaoad  Oompaniks. 

Condition  of  boiler 1.    606 

Mutual  negligence  1.  608,617 

Negligent  delay,  ilability  for 1.  666, 607 

Negligence  of  plaintiff  as  a  defense  in  answer 11.    6(M) 

Oxj^saion  of  duty,  liability  for 1.    605 

Oblii{ation  and  duty  of  carriers i.  699-600 

Proximate  and  remote  negligence 11.     60 

New  York  rule 11.      60 

Negotiable  Chose.    Effect  of  assignment  of 1.      88 

Negotiable  Paper.    Be«  Biu.  of  Exohakok.  Pbomissoby  Notss. 

Negotiable  Securities.    Injunction  Ilea  to  restrain li.    288 

New  Matter,  What  consUtutes 11.    412 

An  award  on  former  recovery 11.    434 

In  ejectment 11.  676,684 

New  Promiae  a  question  of  law,  when ill.    230 

When  a  mixed  question ill.    236 

By  administrator,  effect  of 1.    238 

Accounts,  effect  of  stated  account    1.    286 

In  promissory  notes 1.    432 

When  to  be  alleged 1.  801,401 
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New  TrUl.    AAdavlt  essentiftl,  In  what  casea 111.   8«f 

Form  of,  on  ground  of  irregnlarity liu    3M 

On  ground  of  miscondoct  of  Jury tii.    SSO 

Form  of,  on  ground  of  surprise  Ul-    3^3 

Form  of,  on  ground  of  newly-discovered  evidence tii.    9K 

Diligence  must  be  shown ill.    ^ 

Appeal  lies  from  order  granting  or  refuaing iii>    39^ 

Transcript,  what  to  contain iii-   **^ 

Costs  allowed  on  awarding Iti.    9S^ 

l>e£luiUonof Iii.    »5 

Effect  of  i>endency  of  motion  for,  on  Injunction iii.    ^*^ 

Granting  motion  discretionary iii.    310,969 

Court  may  Impose  terms iii.    ^^^ 

Grounds  of  motiun  for  irregularity til.    Stfr-SSO 

Insufficient  grounds iiL    S49.a:4 

For  the  misconduct  of  the  Jury ^ iii.    KIMSa 

Chance  verdict iii.    3*1 

Declaration  of  juror iU.    V^ 

Verdict,  when  not  impeached id.    9^3 

For  surprise  or  accident ill*    Sa3 

Bufflcient  grounds ill.    3-'>3,9M 

Insufficient  grounds iii.    S55, 35< 

What  must  be  shown iii.    9St 

For  newly-discovered  evidence ill. 

what  must  be  shown iiL    357 

That  evidence  is  not  cumulative tli 

Is  not  impeaching iii>    359 

Ismaterial ill.    3» 

Was  subsequently  discovered iii.    369 

For  excessive  damages Ul.    374-S7C 

Rufflcient  grounds  for iii.    374.  3'<5 

Insufficient iii.    37* 

What  must  be  shown ill.    375 

In  equity  cases,  when  chancery  will  not  order IiL    338-310 

Injunction  will  not  Issue  when  new  trial  denied Ui.    IIS 

Motion  on  bill  of  exceptions tii.   39B 

On  minutes  of  the  court iii.    361 

Onstatement iiL    360 

A  collateml  proceeding  in  action UL    381 

Argument  ox iU. 

Denial  of m. 

tffectof iiL 

HoariuKon iii.    361,  993 

Must  be  prosecuted  witii  diligence iii.    9SL 

Parties  to «L    384 

Pendencyof ill.    384 

Whentobemade IiL    981 

Notice  of  intention  to  move  for,  form  of IIL    313 

Must  be  in  writing iU.    944 

Must  be  filed,  when UL    3M 

Time  may  be  extended iU.   346 

Must  be  given  or  waived IU.    945 

What  is  a  waiver  of Ul.    316 

Operates  as  a  stay Ui.    345 

Service,  and  waiver  of  service  of iU.    345 

What  notice  must  be  given iU.    845,  800.  361 

When  to  be  given ill.    344 

Power  of  court  to  grant iU.    S3T 

Circuit  court  of  another  state iU.    337 

County  court  may  grant id.    398 

Presumptions  of  law  in  favur  of  verdict IU.    835 

Proceedings  on  moUon  for IIL    343 

Statement  essential,  in  whiit  cases iU.    369 

Amendments  of ,  before  settlement Ul.    373,  3T9 

Service  of ,  how  regulated IU.    361 

Authentication  of .  bv  oertlflcate iU.    906,300,381 

Deed,  how  embodied  in UL    388 

Evidence,  embodied  in iU.    364 

Filing,  when  to  be  filed  and  served lii.    306 

Extension  of  time UL    367 

Form  of  statement IU.    3fT 

How  and  when  prepared Ui. 

Practice  thereon iU. 

Instructions  embodied  in UL 

Offlceof ill. 

Particular  statement  of  ground  of  error  required Ul.    SIS,  368 

Settlement  of ,  form  of  notice  of IiL 

Amendments  after  settlement IU. 

By  stipulation  sufficient lii. 

Bytheconrt UL 

>l!iBct  of  notice  of UL 

When  made IU. 


Index.  689 

New  Trial.  vol.  paok 

What  It  should  contain iii.    368,  377 

Grounds  not  enumerated  are  abandoned ill.  304 

Excessive  damages lil.    S74,  376 

Errors  in  admitting  evidence ill.    869,  370 

In  excluding  evidence iii.  371 

Inlaw lil.    368,  371 

In  instructions Ul.    873,  373 

Verdict  against  law ill.  878 

In  findings ill.  878 

Theory  of  law  in  granting  new  trial iii.  335 

What  must  appear ill.  S'AH 

When  to  be  granted ill.    837,376,  877 

When  it  will  not  be  granted Hi.    836,  841 

When  new  trial  Will  be  granted  on  appeal ill.  473 

When  new  trial  will  be  granted  on  legal  effect  of  evidence ill.  876 

For  other  causes ill.    876,877 

For  weight  of  evldencs. ill.  878 

On  proceeding  in  mandamus lil.  686 

When  not  grantea  on  appeal  for  newly-discovered  evidence,  ill.  474 

No  Award    Means  no  valid  award 1.  186 

Non-Acceptance.    Effect  of i.  414 

Complaints  ou  bills  of  exchange  for.    See  oouTumnn. 

Non-Cepit.    Plea  of ,  in  replevin 11.  673 

Non-claim  Covenant.    What  equivalent  to 1.  470 

Non-Compliance.    With  injunction,  effect  of iii.  627 

Non  est  ractum .    Plea  of.  in  covenants  11.  696 

NoB-Joinder.    Of  parties,  objection,  how  taken 11.  879 

Special  p  lea  of 11.  470 

Form  of  plea  of 11.  450 

Non-Payment.    Action  for,  accepted  bill i.  406 

How  averrrd,  in  use  and  occupation i.  885 

Allegation  sufficient 1.  123 

Must  be  averred  in  action  on  promissory  note i.  482,  440,  454 

In  actions  for  moneys  lent 1.  858 

Ou  undertakings,  etc i.  546 

Non-Performance.    Excuse  for,  must  be  alleged i.  187 

B^e  OONDITIOKS  Pbecedbnt,  Psrfobmance. 

Money  paid  may  be  recovered  back  on i.  870 

What  must  be  alleged  and  proved 1.  872 

Non-Presentment,    Of  claim  to  administrator,  effect  of 1.  241 

Allegation  of  excuse  for,  in  bills  of  exchange    1.  4l2 

NoD-Resident-Debtor.     In  creditors' suits 11.  206 

Nonsuit.    Appeal  will  not  lie  from  Judgment  of,  in  certain  cases ill.  893 

By  stipulation,  effect  of iii.  814 

Dismissal  of  appeal  for  failure  to  file  transcript ill.  448 

Effectof   iii.  451 

Effect  of,  on  motion  to  dissolve  Injunction iii.  142»  303 

Is  a  Anul  Judgment iii.  815 

What  motion  for  should  state Hi.  315 

When  nonsuit  may  be  granted ill.  318 

When  not iU.  815 

See  JUDQMEMT. 

Non-Tenure.    When  a  plea  in  ejecment 11.  684 

Notes  and  Securities.    Vendor's  lien  lost  by  substitution 11.  145 

Findings  by  the  court  in  actions  on iii.  252 

Notes.    See  Pbomissobt  Notes. 

Notice.    Averment  of,  in  action,  when  essential 1.  190 

A  written  Information  of  motion iii.  146 

btatements  essential  in iii.  146 

Oonstruetion  of lil.  148 

Defense,  notice  of,  when  required 11.  649 

Denial  of  notice  in  annwer 11.  429 

Due  notice  cannot  be  defined ill.  148 

If  esHeiitial  to  be  given,  it  must  be  specially  averred 1.  190 

Insummons 11.621,  631 

In  foreclosure  of  mortgages  and  liens 11.  140 

Must  be  In  writing ill.  147 

Effect  of ,  on  a  carrier 11.  85 

Of  delinquent  Uxes 11.  861 

Of  asses- ment 11.  861 

Of  exceptions  to  deposition ill.  563 

Of  special  motions,  when  essential ill.  148 

Of  sale  of  pledge  required  of  bailee 11.  18 

Of  sale  under  execution 111.  492 

Of  time  and  place  of  hearing  on  arbitration ill.  620 

Of  time  and  place  of  taking  deposition ill.  547 

Service  of ,  and  practice ill.  147 

A  question  of  fact ill.  234 

How  made Hi.  150 

By  mall ill.  151 

On  non-resident iii.  151 

Time,  computation  of ill.  148,  161 

EsTSX,  Vol.  m— 44 
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Notice.  TOl-  TkOM 

BniBciency  of ,  when  E  question  of  Uw iii-  SM 

Title  of  action  in lil.  Ml 

To  restrict  liabill^  of  carrier iL  M 

To  attorney,  is  constructiye  notice  to  client iiL  149 

To  sheriff  on  execution iii.  491 

To  tenant  to  quit,  bylandlord ii.  Si4 

Transfer  of  motions  and  orders iii.  151 

Notice.    Forms  of,  general  form iii.  1*7 

Amendments,  notice  of  motion  for  leave  to  amend iii.  1  «S 

To  make  a  party  defendant lit.  IM 

To  Bubbtitute  plaintiff's  executor iii.  1ft) 

To  strike  out  irrelevant  matter iii.  1*4 

To  require  plaintiff  to  elect  between  counts iiL  ITS 

To  strike  out  sham  answer iii.  I'S 

To  strike  out  irrelevant  answer iiL  177 

To  correct  fictitious  name iii.  161 

To  amend  complaint  by  adding  defendant iii.  lA 

Appeal,  notice  of iii.  41D 

From  justices' courts iU.  ttS 

Of  settlement  of  bill  of  exceptions  on ilL  4SL 

bee  Appeal.. 

Appearance,  of  appearance,  form  of U.  MT 

Service  of,  must  antedate  other  notices ilL  Itf 

Effectof filing  U.    US-^A 

Arrest  and  ball,  to  vacate  order  of  arrest iii>  91 

To  discharge  from  arrest iii.  99 

Of  bail  justifying ill.  41 

Of  exception  to  bail iiL  43 

Effect  of  notice ill.  4* 

Berviceof iU.  41 

For  enlargement  of  time  to  surrender iii.  44 

Bee  Absest  amd  Bau.. 

Attachment,  notice  of  motion  to  discharge iiL       64,61 

When  motion  to  be  made iiL  65 

Notice  to  garnishee,  effect  of liL  74 

Notice  to  third  persons IiL  M 

Bee  Attaohmemt. 

Awards,  notice  of  when  not  essential L  294 

Bill  of  exchange,  notice  to  be  given  to  indorser L    414,434 

Of  protest  to  be  given L  414 

Check,  notice  to  drawer  of L  AM 

Allegation  of  excuse  for  want  of  notice L  4*1S 

Insolvency  of  drawee L  4S9 

Wantof  funds L  43B 

Claim  and  delivei7,  to  sheriff  to  return  property iii.  91 

Of  exception  to  sufficiency  of  sureties liL  96 

Of  Justification  of  sureties    IiL  86 

Of  motion  to  set  aside  proceedings IiL  89 

To  sheriff,  to  accompany  affidavit iii.  M 

To  plaintiff,  to  indemnify  sheriff llL  91 

Continuance,  notice  of  motion  for  leave  to  continue  in  name  of  ad- 
ministrator    IiL  188 

To  continue  action  on  death  of  party ilL  186 

Costs,  requiring  security  for  costs iiL  155 

Covenants,  verbal  noiico  of  action  sufficient L  4«0 

Entry  and  survey,  of  motion  for  order  allowing  entry  and  survey  of 

land iiL  UH 

Guaranty,  when  notice  must  be  given L  318 

Indemnity,  notice  of  debt  must  be  alleged L  486 

Injunction,  notice  of  motion  for ill •  109 

Todissolve iii.  138 

Tnsi)ection  of  documents,  notice  of  motion  for  order  for UL  88T 

Insurance,  notice  to  be  shown L  333 

Interpleader,  notice  of  motion  to  allow Iii.  187 

Items,  bill  of,  of  copy  of  account iii.  134 

Judgment,  notice  of  motion  for  judgment  on  the  pleadings IiL  333 

To  set  aside  judgment  by  default iiL  838 

To  make  party  defendant iii.  183 

Lit  pendent,  ot  IU  pendens.    Bee  Ijs  Pbhdens ii.  661 

Inpartltlon iL  17S 

Quieting  tiUe iL  18» 

Infraud II.  368 

Jfamlamitt,  notice  of  application  for IIL  68T 

New  trial,  notice  of  intention  to  move  for iii.  8l8 

Of  settlement  of  statement  on iii.  379 

Place  of  trial,  of  motion  for  change  of  place  of  trial Ii.    9S^-€fi 

Of  time  and  place  of  trial Ii.  678 

Of  motion  for  transfer  of  cause II.  85$ 

Pleadings,  notice  of  motion  for  leave  to  file  snpplemental  oomplalnt  Iii.  9D8 

Prohibition ,  notice  o f  motion  for IiL  683 

Promissory  notes,  notice  of  protest  to  be  given L   ii4,4S8 
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Notice.  TOL.  PAOB 

RefereoB,  notice  of  motion  necetsary  on  reference ill.  285 

Taking  depoBitions,  notice  of  motion  for iil.  647 

For  commlsaion,  out  of  state ill.  648 

To  produce  papers,  etc.,  on  trial iil.  638 

Transfer  of  cause,  form  of  notice  of  motion  for li.  669 

Trust,  when  parties  charged  with  notice  .-)f 1.  207 

Undertakings,  when  ni>tlte  to  repres*  ntatlves  is  unnecessary. . .     i.    640,  646 

Of  exception  to  sureties  un  appeal ill.  417 

Novation,  In  case  of  undertakings,  bonds,  etc 11.  636 

Effect  of,  In  Injunction ill.  HO 

Nuisance.    Actions  to  abate,  complaints  in ii.  149 

Parties  In  actions ii.    162,  168 

Remedyin 1.  164 

Bales  for  abatement ii.  166 

Verdict  sufficient  to  sustain  Judgment 11.  165 

When  action  lies ii.    155,167,166 

Wholiablein ii.  166 

Actions  for  continuance  of ,  complaints  in ii.  166 

Allegation,  when  land  has  been  transferred ii.  156 

Continuance,  effect  of ii.  167 

Request,  when  essential 11.  166 

Answers,  in  actions  for ii.  608 

Irrelevant  allegations 11.  698 

Issuesralsed 11.  599 

Obstructing  highway ii.  699 

Wantofcare 11.  699 

As  questions  of  fact ill.  234 

Covenants  agamst,  action  on i.    167,481 

Definition  of  nuisance ii.    160,  162 

As  dlHtlnguished  from  trespass 11.  162 

Private  nuitfauce,  allegation  concerning 11.  163 

Public  nuisances,  what  are ii.    154,  ill.  119 

When  actions  lie  for U.  164 

Easement,  what  constitutes ii.    151,  100 

Rightofwayas il.  168 

Fur  canal  and  ditch ii.  163 

Dug,  oi>ened  and  made,  what  proof  sustains 1.  148 

Erecting  a  nuisance,  complaint  Id  action  for il.  148 

Erecting  dam  above  plaintiff's  dam 11.  166 

Allegations  easential 11.  165 

Rightto  build : 11.  166 

When  action  lies 11.  1C6 

Erecting  dam  below  plaintiiTs  mill 11.  167 

Duty  of  owner ii.  167 

Injunction  lies il.  167 

Injury  to  garden,  land  and  crops ii.  167 

Relleffrom ii.  168 

Balsingdam ii.  167 

Covenant  as  to,  in  deed 11.  167 

Sufficient  averments ii.  168 

Franchise,  disturbsDce  in  enjoyment  of 11.  160 

Highways,  bay  or  river  as li.  167 

Commerce,  lmi>edlments  to,  as  nuisances iil.  128 

Bridge,  when  a  nuisance li.  160 

W  harves  t^rected  in  tide  waters ill.  124 

Complaint  for  obstructing  a  way 11.  157 

Building  on  street 11.  167 

Impediment  In  street il.  168 

Ordinary  care  to  avoid,  must  be  shown.  ...: ii.  168 

Relief  which  may  be  granted 11.  168 

Stagnant  pond  In  street ii.  168 

When  special  damages  must  be  lidd U.  168 

Railroad,  when  a  nuisanee ill.  119 

Extension  of  track  of ill.  119 

Street  railroads U.  166 

Statement  in  motion  for  injunction  against  building 

railroad iU.  118 

For  laying  road  in  street ill.  118 

Against  authorizing  the  same ill.  120 

Against  laying  gas  pipes  in  street ill.  120 

Injunction  lies  for ii.    161,158,  167 

Jurisdiction  In  actions  for i.      84,  il.  161 

Public  gaming  house  as  a  nuisance ii  163 

Statements  in  motion  for  injunction iU.    118-128 

Against  continuance  of  slaughter-house iil.  120 

Against  bumiuK  brick ill.  121 

Against  erecting  and  to  remove  building iii.  121 

Against  diversion  of  water iil.  121 

Against  flooding  mining  claim ill.  122 

Against  building  pier  or  wharf iii.  133 

Steam  engine,  ss  a  nuisance 11.    166,  iil«  120 
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Nuisance.  vou  pam 

Water-coTine,  dlvertliig  water,  Action  lies  for IL    159.  111.    I2S 

Nature  of  the  action ii.    1» 

Complaints  in  actionb  for li.    159, 163, 164.  165, 1S8 

Allegation  of  right  by  prior  appropriation ii.    157 

A-verment  of  quantity 11.    1€3 

Sufficient  aliegationfi ii.    1«3 

Title  by  posBessiou  is  sufficient li.    IS 

Injury  must  be  continuing ii.    161 

Ob jtructing  flow  of  tailings ii.    It? 

Overflowing  water  ditch Ii.    1(>-S 

Of  dam  and  ditch ii-    168 

Bighttowater 11.    IfiJ 

By  actual  appropriation li.    159,10 

How  effected ii.    160 

By  prescription 11.    161 

By  prior  possession 11.    1*3 

Surplus  water li.    1€3 

What  grant  of  mill-site  conveys 11.    163 

O. 

Objection  must  be  taken  by  demurrer  to  defect  of  partlefl 11.  980 

To  defects  appearing  on  face  of  complaint 11.  4M) 

To  action  prematurely  commenced li.  *33 

To  misjoinder  of  parties li.    384,449 

To  non-Joinder  of  party ii-  4-31 

To  award,  when  taken 1.    294,    ill.  Bli 

To  panel  of  Jurors,  when  and  how  taken iil.  3r»7 

To  referees,  how  and  when  taken 111.  2tv5 

To  statement  on  appeal,  how  and  when  taken lii.  433 

To  rulings  of  law  and  admission,  and  rejection  of  evidence.    See  £x- 

OKFTIONB. 

Obligation.    Defined 1,      78 

Failure  to  fulfill,  a  concl uslon  of  law 1.    113 

Of  public  officer,  how  alleged i.    3S3 

Obstructing  flow  of  tailings,  allegation  of 11.    1C7 

Highway,  replication  in  action  for lii.    3*21 

Occupation.    Occupancy  need  not  be  shown  in  use  and  occupation 1.    3b3 

What  deemed,  iu  forcible  entry  and  detainer IL    331 

See  Use  jlSd  Occupation. 

Offer.    To  return  property  in  con venii on,  effect  of U.      14 

To  dissolve  partnership,  effect  of 11.    23 

Of  evidence  in  former  t>uit,  what  may  be  shown 11.    444 

To  ];>erform  necessary,  in  actions  for  money L    X$ 

In  action  for  employment , i.    4«^ 

In  action  for  sale  and  delivery 1.    516 

Offer  to  Compromise.    Proceedings  and  pract  ice  thereon Hi.    535.  &3€ 

Office  and  Oxncers.    Liability  for  violation  of  statute 1.    M4 

See  Usurpation  of  Of»icb. 

Officer.    Action  to  be  brought  in  name  of 1.    147,3X1 

May  be  enjoined iil.    13T 

Of  corporation,  verification L    Id 

Without  process,  when  a  trespa>8er 11.      O 

See  Public  Ofticeb. 

Official  Bond.    Demurrer  lies  for  want  of  signature  to U.    391 

is'orm  of  complaint,  in  action  on ; i.    543 

Allegations  of  breach 1.    543 

Official  Capacity  of  executor,  is  implied 1.    It) 

Of  public  officer,  must  be  averred I.    380 

One  Suing  for  All.    Commencement  of  complaint  by iL    li/7 

In  creditors' suits ii.    ISS 

When  one  or  more  may  sue  or  bo  sued i.  54-55, 148 

Opening  Account,  When  permitted L    *S7 

Open  Policy.    Complaint  in  action  on.    See  Imsuban cs I.    SSI 

Order  of  Averments,  In  buildem' contracts 1.    139,459 

Order,  Based  on  evidence ill.    443 

Cannot  be  entered  nunc  pro  tunc Ui.    149 

Definition  of iii.    145 

Form  of  caption 1.    153 

In  insolvent  proceedings lii.    149 

Jurisdiction  of  Judge  at  chambers L     33 

Bule  to  show  cause,  what  is Ui.    ISO 

When  part  of  Judgment  roll 111.    309*443 

When  reqjiired  for  entry  of  Judgment iii.    819 

Which  are  appeal  able iii.    899 

Are  non-appealable iii.    399 

What  may  be  reviewed lit.    454 

What  will  not  be  reviewed 111.    455 

Orders,  Forms  of.    Order  granting  leave  to  file  supplemental  pleadixig ill.    303,  SfM 

Amendment,  Older  giving  leave  to  amend ill.    171,  U3 
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Orders,  Forms  of.  vol.  paob 

Order  glylng  leay  to  correct  name ill.  183 

Striking  out  and  adding  new  parties 111.  183 

Airest  and  ball,  order  for,  form  of 111.  32 

By  whom  and  when  made lil.  33 

Ketum,  forma  of 111.  8i-36 

See  Abbest  and  Bail. 

Order  vacating  arrest ill.  88,39 

Order  reducing  amount  of  bail ill.  39 

Attachment,  order  for  sale  of  property ill.  73 

Order  vacating  writ  of lil.  70 

Contempt,  order  for,  howrevlewed 111.  628 

Conclusive ill.  629 

Continuance,  order  continuing  action  In  name  of  executor lil.  189 

Eulargii  g  time,  order  enlarg  ng  time  to  plead lil.  166 

Entry  and  purvey,  order  allowing ill.  162 

Qarulshment,  order  to  examine  garnishee ill.  75 

Other  actions  pending,  as  a  defense lil.  76 

Habeas  corpus,  order  granting  writ iii.  670 

Injunction,  order  to  show  cause  on  motion  for 111.  104 

With  preliminary  Injunctions lil.  104 

Order  continued Hi.  136 

Order  after  order  to  show  cause ill.  104,136 

Order  or  writ  by  the  court lil.  103 

Bythe  Judge 111.  102 

Order  dissolving  injunction ill.  144 

Order  confirming  report  as  to  damage ill.  144 

Interpleader,  order  of lil.  197 

Making  third  party  defendant lil.  199 

Items  of  account,  order  for  further  bill ill.  165 

Judgment  debtor,  order  for  appearance  of HI.  608 

F  1  bidding  debtor  to  traasfer ill.  609 

Forpa>ment lil.  609 

For  appearance  of  bailee  of ill.  610 

Necessary  pirty,  order  to  bring  in iii.  194 

Making  third  party  defendant 111.  199 

Place  of  trial,  order  denying  motion  for  change  of 11.  668 

Appeal  from,  effect  of 11.  669 

Order  granting  change ii.  669,670 

Proceedings  and  practice 11.  669 

Servlceof 11.  670 

Reference,  order  of Hi.  284 

Supplemental  pleadings,  order  granting  leave  to  file  answer Hi.  204 

To  file  complaint 111.  203 

Striking  out,  order  to  strike  out  irrelevant  matter ill.  174 

Order  striking  out  irrelevant  answer ill.  181 

Substitution,  order  subHtituting  admlniatrator  or  executor Hi.  186, 189 

Snmmona,  order  for  publication  of li.  641 

Whai  it  must  htate  and  direct ii.  642 

Taking  deposition,  order  skiortening  time  of  notice ill.  647 

Order  for  cominlsBion  to  take  testimony Hi.  649 

Transfer  of  catme,  order,  form  of 11.  670 

Order  removing  to  United  States  courts H.  6f 9.  690 

Writ  of  aHsistance,  form  of  order  for ill.  499 

Object  of  writ HI.  601 

Ordinance.    Must  be  set  forth  In  action  for  penalty 1.  348 

That  ordinance  is  legal  is  a  conclusion  of  law 1.  118 

Origin.    Trade-mark  muBt  indicate ii.  286 

Or  Order.     Worda  of  negotiability i.  408 

Ouster.    Averment  ot  wrongful  withholding  is  equivalent  to 11.  97 

Not  necessary  to  lualntain  crespaS'^ ii.  63 

Overcharge.    Of  account  must  be  specially  pleaded i.    287,  11.  486 

Overflowed  Lands.    Conveyance  of,  what  it  includes 11.  97 

When  overflowing  of  land  is  a  nuisance.    See  NnsAMCX ii.  168 

Overpayment.    What  it  imports i.  136 

Order  of  Sale.    Under  foreclosure  must  issue iii.  492 

Owes.    A  legal  conclusion i.  118 

Owner.    Allegation  of ,  what  it  imports 11.  98 

For  voyage,  who  are i.  465 

Holder  of  negotiable  paper,  when  supposed  to  be i.  122, 441 

Joint,  of  chattel  should  unite  m  action  for  Injury i.  69,  72 

Of  equity  of  redemption,  necessary  party  in  foreclosure i.  96 

Owner  and  holder,  sole  owner  are  legal  conclusions i.  118 

Owner  of  Vessel.    Protection  of .  its  extent II.  287 

Ownership.    Continuance  of,  presumed ' i.  135 

Must  be  shown  in  action  for  conversion il.  74 

Sufficient  averment  of li.  83 

In  action  on  promissory  note 1.  433 

Not  necessary  to  allege  in  trebpass ii.  662 
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p. 

Tox^  Txam 

P^en  nied  In  conrt  proceedings,  caption  of 1-    153 

Parent  and  child .' i-    WW 

Interebt  in  eenrlcee  of  child 1.    9«T 

Partial  Lobs.    Oomplaiut  on  insurance  for  contribation i.    S3S 

Particular  average i.    S4 

Parties.    Active  parties,  definition  of 1.     «€ 

Civillfdead li.    44D 

Common  Interest 1.     54 

OeneraU7 i.      9i 

Defendant,  in  conversion  by  sgent IL  71-76 

Covenants 1.      9S 

Ejectment 1.    <8,70,93,  ii.      W 

Foreclosure i.  71,95 

Forfeiture  and  penalty L      71 

Forcible  entry  and  detainer li.    3S5 

Fraud L      « 

Infringement  of  patent i.    101 

Injunction 1.    101 

Legacy \ i.    103 

Libel  and  slander 1.    5C7 

Negligence 1.    613L  li.      » 

Nuisances ii.  15^153 

Quieting  title 11.    I** 

Recovery  of  real  property U.      99 

Trespass 1.    103 

Definition  of i.     4» 

Demurrer  lies  for  defect  of ,  how  taken 11.  3T9,3d6 

For  iiilBjoinder  of li.    S» 

For  non- joinder  of 11.    979 

Designated  as  plaintiff  and  defendant I.    1«5 

Different  parties  in  one  action i.    105 

In,  for  actloDS  foi  arbltratloDs  and  awards 1.    395 

▲  religious  subscription i.    299 

Accounting  by  corporation 1.    913 

Creditors' suits IL  198,305 

Conversion,  bailee  may  sue ii.     75 

Divorce it    294 

Forcible  entry  and  detainer ii.    394 

Foreclosure  of  mortgage L    71,96 

Fraud L     9» 

Injunction i.    101,  H.    tH 

Insurance I.    74,819,  939,  330 

Negligence.. ii.     95 

Penalty i.    344 

QuieUngUtle 1.    68.    U.    185^  191,  609 

BiKhtsof It.    W7 

Speotflo  performance ii.    3W 

Taxes  and  taxation ii.   SSI 

Usurpation  of  of&ce ii.    313 

Waste li.    193 

In  caption  of  pleadings 1.    145 

Inequity i.     46 

Interest  of ,  must  appear 11.379,  384 

Joinder  of ,  who  may  be  Joined i.   46,68,    55 

In  conversion ii.      73 

In  creditors' suits i.    86,  11.    215 

In  foreclosure i.    71,95    ii.    131.136,130,133.140 

In  injunction i.    101 

In  legacies I.  74,103 

In  parUtion 11.    173 

rights  of  parties 11.    177 

Intrespass •••..     ii.    63,    68 

In  undertakings L  639,  540 

In  ttsarpation  of  <>fflce i.      76 

Joinder  of.  in  mot>on  for  change  of  place  of  trial U.    669 

Known  and  unknown i.    146 

May  be  arrested  under  any  names ill.     S3 

New  parties  cannot  be  Introduced  by  cross  bill 111.    SXl 

Not  bound  by  statements  oi  his  witness ill.    366 

Not  concluded  by  the  record,  in  what  case iii.    S30 

Objections  to  nonjoinder  and  misjoinder  must  be  taken iL    449 

One  miv  sue  or  defend  for  all 1.     54 

Particular  persons,  character  and  capacity,  asseeson  ss  defendsnls..  1.     99 

Assignees  as  plaintifh 1.  77,    79 

Assignor  and  assignee 1.    998 

Agent  Indonsor  of  promissory  note L    467 

Asbignment,  its  effect  as  to I.      77 

Executors,  administrators,  etc.,  as  plalntilf i.  66.    385 

Asdefendants i.    94,  U.    194 

Father  or  mother  as  plaintiffs L    65,  67,877 
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Parties.  vol.  paob 

fiubanduid  wlfeasplolntlfb i.    98,  680 

As  def  endantB 1.      98 

Infant  a8  plalnUff i,      65 

Ah  defendant... 1.    101 

Married  woman  as  plaintiff i.  62,  64,  108 

Paitners  as  defendants 1.    109 

Asplaintiffs i.    173,  257,  268 

Principal  and  agent  as  plaintiffs i.     69,    74,     76 

As  defendants i.    103 

Sheriff  as  plaintiff i.      76 

State  asplainttff 1.      76 

Strangers  to  action  are  not i.     46 

Sureties  as  plaintiffs i.      77 

Tenants  in  common  as  plaintiffs 1.  66,    68 

As  defendants i.    103 

Tmstoes  as  plaintiflSi i.      69 

As  defendants i.    104 

United  States  as  party  plaintiff i.  62,   400 

Plaintiff  in  action  for  bills  of  exchange i.    415,  427,  433,  434 

Forejectment 1.    68,  ii.      98 

For  forcible  entry  and  detainer ii.    823 

For  foreclosure 1.    71,  ii.    140 

For  forfeiture  and  penalty 1.      71 

For  injury  to  proi>erty i.      72 

For  injury  or  death  of  minor i.  67,    613 

Forlegacy '. 1.      74 

For  negligence i.  613,  614 

For  nuisances ii.  162,163 

For  policy  of  insurance 1       74 

For  promissory  notes 1.      76 

Tor  gun  warranto 1.      76 

For  seduction 1.  .  66 

For  recovery  of  real  property U.      98 

For  undertakings L      62 

For  use  and  occupation 1.    389 

Questions  as  to  who  are  proper  parties,  are  questions  of  law ill.    231 

Beal  party  In  interest i.  48,      66 

In  intervention,  who  is ill.  192,  104 

On  appeal,  parties  to  the  record iii.  404,  406 

Objection  must  be  taken  by  special  plea. ii.    624 

Belative  rights  of,  in  foreclosure ii.    141 

Besidenceof i.    44-46,  ii.    662 

Bights  of  parties  in  libel  and  slander ii.    661 

Substitution  of  parties iii .    184 

Supplemental,  in  foreclosure ii.    126 

To  deed  of  tnist  in  creditors' suits ii.    199 

To  suits  may  be  wiineBS<>B,  except ill.    266 

Third  parties,  right  of ,  in  foreclosure ii.    130 

Unknown  parties,  how  designated 1.    147 

What  pleas  should  state ii.    444 

When  one  or  more  may  be  parties i.  64,     66 

Who  liable  in  equity 1.  47,     49 

Partition.    A  special  action ii.    171 

Answer,  in  actions  for 11.  699,  600 

Dificlaimer ii.    600 

Infancy ii.    600 

Injunction ii.    277 

See  Akswkbs,  Fobms  of. 

Appeals  from  orders,  in  actions  of ill.    393 

Community  property ii.    172 

Complaints,  in  actions  for 11.  169-179 

Allegations  essential ii.    171 

Sufftcient U.    172 

See  OoMPJUAiNTs,  Fobms  of. 

Deed  obtained  by  fraud ii.    172 

Easements ii.  172,178 

Error  in  interlocutory  decree ii.    176 

Guardians  ad  Ii/CT»,  power  of i.    262 

Homestead ii.    172 

Improvements,  rule  as  to t 11.    178 

Incumbrances ii.    173 

Interest  of  parties 11.    173 

0<mtingent ii.    173 

Judgment  in,  effect  of ii.    173,111.    823 

Jurisdiction  in  actions  of .* i.      34 

Land  formed  by  accretion ii.    173 

Legacies ii.    173 

Mining  claims,  subject  to ii.    174 

Mortgage il.    174 

HoUce  of  lis  pendens 11.  176,666 

Partial  partition 11.    175 
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Partition.  toi..  tacm 

Parties  in  action  of ii.  17* 

Lien  holders ii.  lU 

Marriedwomen , Ii.  174 

Klghtsof Ji.  177 

Partition  by  attorney,  how  regarded ii.  176 

Deed,  how  rectified .........  il.  175 

Judicial  decree  not  presumed IL  177 

Parol ii.  175 

Without  action,  how  made  effectual ii.  177 

Beferee  in  action  for il.  177 

Power  of  referees ill,  2W 

Bents  and  profits ii.  177 

Specific  tract,  right  to ii.  178 

Summons  in  action  for ti.  118 

Water  rights,  subject  to ii.  178 

When  action  lies IL  17J 

When  not il.  17» 

Who  bound  by  decree iii.  IHT 

Partners.    Action  between  partners 1.  235 

Byandagainst i.    255,  S99,  437 

Appearance  by il.  6B0 

As  parties  plaintiff  and  defendant 1.      73,  102,  2&5,  2S7 

As  trustees  in  creditors' suits ii.  Sl2 

Authorityof i.  256,  »5 

Cannot  maintain  action  against  partner,  when iL  75 

When  such  action  lies 1.  2f4 

Complaints,  In  actions  by 1.  256,  259 

Titie  and  commencement  of 1.  234 

Bee  COMPi.Ai2(TB,  FoBMS  or. 

Dormant  partners  as  parties 1.  258 

Duties  of  survivor i.  25# 

Firm  name 1.  238 

Individual  interest  of i.  255 

Joint  liability  of 1.  257 

Joiut  assumpsit i.  Ifi8 

Jn  d foment  against 1.  258 

LiabiUtyof i.  357,258 

To  arrest  for  fraud Iii.  28 

Kames  of,  in  pleading 1.  2^7 

Promise  in  action  by  survivor L  258 

Betum  of  summons  on il.  038 

Bight  of  possession  of  survivor 1.    259,  U.  227 

To  receive  pay  for  services 1.  259 

Silent,  when  liable  for  fraud 11.  2fi8 

Special  partner L  257 

Surviving  partner,  liabilities  of i.  259 

To  foreclose  mortgage  by  deceased,  how  maintained ii.  124 

Partnership.    Allegation  and  averment  of i.    358,  ii.  218 

Articles  of,  how  construed ii.  €<fT 

Booksof 11.  218 

Debt  of i.  2» 

Debtorof U.  208 

Denial  of ,  sufficient  to  form  an  issue IL  M8 

Firm  name  of 1.  2S8 

Dissolution  of .    See  Dibsolittion 11.  217>227 

Forms  of  answers ii.  8D&-G07 

Exclusion  of  a  member,  effect  of it.  219 

Liability L  451 

Individual  interest  in i.  258 

Insufficient  denial  of ii.  815 

Not  liable  to  attachment,  when    iii.  51 

Question  of  partnership,  when  one  of  law iii.  231 

Whenoffact UL  SS4 

What  constitutes 1.  257 

Winding  up  affairs  of il.  221 

i;ecree,  what  should  state Ii.  218 

When  it  need  not  be  alleged i.  804 

Part  Payment.    Allegation  of  as  a  defense 1.  518 

Party  wall.    Averment  in  actions  for  undermining U.  8S 

Passage  Money.    Complaint  iti  action  for L  978 

Passengers.    Tax  on.  leaving  state  not  a  regulation  of  commerce .  iL  345 

Treatment  of .  by  common  carriers iL  30 

Patent  to  Land.    Action  for  cancellation  of 1.  92 

Injunction  lies |L  278 

Effect  of  fraud  in  obtaining •. Ii.  258 

What  must  be  averred  in  complaint ii.  j^ 

Payee.    Complaint  in  action  by  payee     See  Bills  of  Exchakoe,  Govpiaixrs, 

FOUMB   OF,   PROMIBBORT  NOTF.S. 

Pay i ng  Over.    Proceeds  on  attae hment,  duty  of  sheriff ill.  73 

Payment.    Must  be  averred.  In  what  cases 1.  477 

Asapleain  debt iL  485 
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Payment.  tol.  faov 

By  check,  aTerments  essential li.    465 

By  note,  eyldeace  admitted  under  answer 11.    464 

What  most  be  averred li.    613 

By  remittance,  form  of  answer  of 11.    454 

ETldence  of,  when  admissible 11.    463 

£xten8loi)  of  time  for,  must  be  specially  pleaded 11.    464 

Howmade,on  redemption 111.    495 

Howpleaded 11.    453 

Of  part,  defense  must  be  set  up 11.    609 

Plea  of.  when  to  be  made  in  indemnity 11.    635 

To  sherlir,  mnst  be  specially  pleaded It    454 

What  constitutes 11.    513 

What  does  not li.    613 

When  a  question  for  the  Jury ill.    234 

When  presumed li.    454 

See  Pleas,  Fojucs  ov. 

Payments  on  Account  need  not  be  alleged 1.    358 

Payment  Stopped.    As  a  defense  on  bills  of  exchange 1.    424 

Penal  Actions.    Facts  const  Itutlng  ofTense  must  be  set  out : 1.    197 

Keference  to  statute,  how  made 1.    344 

Statute,  penalty  aKsinst  sheriff,  when  recoverable 1.    267 

Penal  Bonds.    Action,  how  brought i.    640 

Demurrer,  Id  action  on 11.    390 

Penalty.    Action  of  debt  lies  for 1.    179 

Complaints,  In  actions  for.    8eo  Co3<  plaints,  Fobms  of 1.    341-358 

Deflnitlonof 1.    346 

In  aereement 1.    345 

Liability  on  attachment  bond HI.      69 

Parties  plaintlfT,  in  action  for 1.      71 

What  must  be  alleged  in  violation  of  ferry  license 11.    890 

Pendency  of  action.    See  Lis  Pbndkms. 

Of  motion  for  new  trUl Hi.    384 

Partlesto lil.    384 

Peremptory  Mandamus.    See  Mandamus Hi.    685 

Perfecting  Appeal.    See  Appeal 111.    408 

Performance.    Demurrer  lies  for  failure  to  aver ii.    388 

Denial  of,  must  be  set  forth il.    487,601 

Failure  of  performance  as  a  defense  In  foreclosure 11.    145 

Must  be  complete  In  builders'  contracts !•    459 

Howaverred 1.    459,460 

Literal  compliance  not  essential 1.    460 

Of  concurrent  acts 1.    188 

Of  conditions  precedent,  how  alleged 1.    1B5 

Excune  for  non-performance 1.    1H7 

Plea  of  award  must  aver  p<-rformance 11.    435 

Beadiness  and  willingness  at  time  and  place,  when  necepsary 1.    366 

Bpeciflc  performance,  when  enforced  on  part  performance 11.    307 

Time  of,  in  specific  performance 11.    300 

What  essential  to  state  In  actions  for  specific  performance il.    298 

On  covenants 11-    5'i7 

Services,  work  and  labor 1.    374.381,882 

Perils.    Excepted,  what  answer  should  state 11.    658 

Perjury.    Imputations  of ,  are  actionable 1.    586,587 

Permission  to  Sue.    When  necessary 1.    1()7 

Perpetuating  Testimony.    Proceedings lil.    653 

Person.    Slgnifleatlon  ot 1.    147,216 

Jurisdiction  of,  how  scqulred 11.    375 

Personal  Assets  must  be  exhan>ted  before  real  property  can  be  reached 11.    216 

Peraonal  Judgment  In  foreclosure  suits 111.    327 

Petition.    Formof 1.    152 

Tothe  court ...     1.    152 

To  a  Judge 1.    162 

Verification  of 1.    164 

Petitions.    By  landlord,  in  Intervention HI.    198 

For  writ  of  o*r«orar» ill.    663 

For  writ  of  Aa6ea«  coiTrtM Hi.    668 

For  writ  of  mandamiu Hi.    681,685 

For  removal  of  cause 11.    683,684,686 

To  C( inHnue  csuee  in  name  of  legal  representative Hi.    185 

Undertaking  of  petitioner 11.    685,688 

Physician.    Privileged  communications HI.    263 

Action  against,  for  maltreatment  by 1.    620 

For  libel  and  slander 1.    67S,P84 

Demurrer  to  complaint  for  services  of H.    389 

Picture.    May  be  matter  of  trade- mark ill.    131 

Place.    Jurat  need  not  state 1.    164 

Law  of.    See  Law  of  Place 1.    619 

Must  be  alleged  In  actions  for  negligence,  when  H.      48 

Not  material  in  libel  and  slander 1.    580 

Of  adultery,  must  be  stated  in  divorce 11.    229 

Omission  to  state,  in  action  on  note,  when  fatal 1.    434 
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Place.  TOI..   TAGM 

What  ininmonB  mnst  state il.    £18 

When  essential,  muftt  be  alleged 1.    134 

Saffldent  ayerment  of L    517 

Place  of  Trial.    Change  of.    See  Chakob  or  PuioB  of  Tbial. 

In  actions  for  iDJorieB  to  the  person i.     4S 

Divorce L      4i 

HcUteas  corpus i.      45 

Mandamus 1.     45 

Quovforranto L      45 

Most  be  stated  in  caption  of  complaint 1.    145 

Besideuce  of  parties  defined ii.    66S 

In  different  counties 1.  49-45 

Of  corporation t*      45 

Of  railroad  corporations i.     4S 

Where  subject-matter  is  situated 1.      43 

Where  cause  of  action  arose i.  49,  44 

Where  parties  reside 1.  49,   44 

Pleadings.    Conclusions  of  law  need  not  be  alleged i.    117 

Construction  of L    136 

Defendant's  pretenses  not  to  be  idleged  in i.    190 

Dltftiiiction  between  pleading  and  action L    IIS 

Essential  facte  only  are  material 1.    191 

Exceptions,  when  taken  to Ul.    MO 

Facts  only  to  be  stated  in , 1.    115 

Mode  of  atating  facts  in 1.  115,19» 

By  direct  arerment L    131 

In  ordinary  and  concise  language i.    139 

In  logical  order i.    129 

WlthcerUinty 1.    133 

Facts  Independent  of  the  cause  of  action i.    191 

Formal  parts  of L  144-164 

How  construed i.    134 

Immaterial,  irrelevant  and  redundant  matter  in i.    194 

Implications  and  presumptions  of  law  in i.  191,135 

Implied  admissions i.    138 

What  demurrer  admits 1.    138 

What  want  of  verification  admits i.    139 

In  mandamuM.    See  Mamdamctb ill.    588 

In  proceedings  against  Joint  debtors   iii.    BBS 

Logical  order  of  statement  of  facts  in L    199 

Material  averments i.    199 

Must  correspond  with  proofs i.    141 

Of  pleading  in  general 1.    110 

Of  plaintiff i.    110 

Of  defendant i.    110 

Of  what  pleading  consists 1.  110,114 

Principles  of.  determination  on  appeal til.    464 

Statutory  definition  of L    110 

Subsequent  pleadings.    See  Bkflt. 
Supplemental.    See  Sdpplbmxittal.  Pleadinos. 

What  facts  must  be  stated t    196 

What  should  be  omitted t.    193 

What  transcript  on  appeal  should  contain ill.    443 

Pleas.    What  must  be  specially  pleaded 11.    414 

Matter  in  avoidance ii.    415 

In  abatement 11.    416 

In  bar U.  417,549 

In  answer,  how  stated il.  397-^390 

Effect  of  special U.    418, 449. 4S3, 4<J 

Pendency  of  writ  of  error  as  a  plea 11.    405 

Replications  to HI.  914-919 

Of  forfeiture  In  ejectment ii.    589 

Pleas,  Forms  of.    Accord  and  satisfaction it.    431 

Alteration  of  contract U.    432 

Another  action  pending il.    439 

Arbitration  and  award IL    434 

Bankruptcy ii.    435 

By  composition  deed 11.    436 

Compromise il.    437 

Credit  unexpired ii .    43T 

Death  of  defendant IL    498 

Duress H.    441 

Foreign  attachment iL    709 

Former  judgment 11.    449 

Fraud ii.    445 

Infancy  of  plaintiff 11.    446 

Of  defendant  U.    447 

In  particular  caaes.    See  Answers,  Forms  of. 

Marriage  of  plaintiff H.    447 

Of  defendant 11.    448 

Of  defendant,  after  contract 11.    448 
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PltmMt  Ponnt  of.  vol.  paob 

Misjoinder  of  partleg 11.  449 

Hisnoxner 11.  449 

MiEtake U.  450 

Non-Joinder  of  plalntiir il.  4f0 

or  co-ad  mlnlstrator 11.  451 

Of  owners 11.  461 

Of  one  who  waa  party  to  contract 11.  462 

Payment 11.  452 

Astopart 11.  464 

By  note 11.  454 

In  services , u.  466 

Belease 11.  455 

Btatate  of  frauds 11.  457-469 

Statute  of  limitations II.  459 

Tender 11.  463 

As  to  part  and  payment 11.  464 

Anddenlal 11.  464 

Want  of  capacity,  alien  enemy il.  466 

Assignment 11.  465 

.  Denial  of  corporation 11.  4r.7 

Of  trustee-hip il.  469 

Of  official  capacity 11.  470 

Of  partner^hlp  of  plilntiff 11.  470 

Of  partnership  of  defendant 11.  470 

Assignment,  In  action  on  covenant 11.  627 

Formoneypaid 11.  499 

Undertakings,  bonds,  etc 11.  584 

Use  and  occupation li.  603 

Written  Instruments 11.  606-624 

Want  of  consideration li.  471 

Forraoney  lost  at  play 11.  472 

To  compound  a  felony 11.  472 

Want  of  Jurisdiction  of  person 11.  472 

By  foreign  cori>onttlon 11.  473 

Of  subject-matter 11.  474 

Please.    Effect  of  word  In  bill  of  exchange 1.  408 

Pledge.    Oomplalnts  In  actions  for 11.  17-20 

Notice  of  sale  of 11.  18 

Powertosell 11.  18 

Of  personal  property,  how  foreclosed 11.  148 

Besponsibllliy  of  pledgee 11.  18,  76 

Title  to  pledged  property li.  19 

When  property  cannot  be  recovered  from  pledgee 11.  18 

Pledged  property.    When  liable  on  attachment 111.  61 

Pledgee,  how  served  with  process HI.  491 

Policy  of  Insurance.    Bee  Insurance. 

Possession.    Actual  and  constructive,  defined 11.  90,  109 

Actual  possession  must  be  shown  In  forcible  entry  and  de- 
tainer     U.    819,  324,  830 

Adverse  must  be  specially  pleaded  in  answer 11.  691 

By  prescription 11 .  591 

Effect  of ,  In  covenants 1.  471 

QuletlngUtle 11.  181 

Use  and  occupation 1.  389 

Five  years' possession  constnied 11.  691 

Is  of  two  kinds li.  590 

Of  water,  what  constitutes 11.  590 

Title  by il,  692 

When  equivalent  to  11.  181 

Allegations  of ,  what  they  Import U.  313 

See  EjKCTacsNT,  Fobciblx  Emtbt  and  Dbtainbb. 

Averment  of  right  of  possession  In  claim  and  delivery,  form  of  ... .  ill.  88 

As  pledgee,  form  of HI.  83 

As  lessee,  form  of HI.  83 

By  pnrchaaeof  defendant  In  ejectment 11.  676 

Consecutive  possession,  what  U 11,  690 

Constructive,  how  acquired U.  90 

Evidence  of  title U.  99,  112 

Extent  of U.  no 

Failure  to  prove  title,  effect  on  prior  possession 11.  104 

Fact  of,  In  action  of  ejectment 11.  683 

Implies  a  legal  possesion 1.    136,  il.  77 

Of  administrator   1.  241 

Must  be  traversed  in  action  of  trespass il.  662 

Inttufflcient  plea  in  answer 11.  662 

Of  part,  how  regarded 11.  110,186 

Notice  of  title 11.  99 

Of  mining  claims,  how  sustained '. 11.  113 

Obtained  by  fraud  in  claim  and  delivery ill.  83 

Of  negotiable  ptiper,  implies  ownership 1.  122 

Bight  of ,  in  ejectment 11.  101,576 

Forcible  entry  and  detainer 11.  324,616 
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Possession.  "HM*.  paob 

Prior  poBseBsion  muBt  preyail  in  eJectmoBt il.    115 

Title  by ii-    115 

SuflELciency  uf ,  m  actions  for  trespsss ii.      9 

For  convereiou —    ii.      7T 

"W hat  must  be  shown ii.       63.77 

Power.    Of  arbitrator!* i.  295,  297,  ill.    518 

Of  court  to  set  aside  report  of  referees id.    291 

Of  domestic  cori>ora'i(US 1.    215, 438 

or  Judge  to  grant  writ  of  assistance iii.    501 

Of  referees Ui.    2X 

Of  guardian  in  partition i.    3^ 

Practice.    On  apiieal ill.    454,46« 

On  amendments iii.    171 

Findings  in  trial  by  the  court ilL    952 

In  suits  for  taxes ii.    353 

Habeas  cotpuK ill.    672 

On  application  for  injunction Iii.    101 

Bubstltution  of  parties  to  action ill.    ItfT 

On  enlargement  of  time  to  plead iii.    1^ 

In  creditors' suits i ii.    205 

Kxamiiiation  of  debtor u.    2<'6 

Prayer  in  Complaint.    Determines  character  of  action 1.      32, 199 

In  spociilc  performance ii.    299 

See  RKLIE7. 

Pre-emption.    Acts  giving  rights  of.  a  question  of  fact iii.    234 

Public  lands  way  be  drawn  from it.    1^ 

Prejudice.     When  a  groimd  for  change  of  venue iii.    069.645 

Presentment.    Averment  of,  as  to  plact*.  when  not  essential i.    414,  4i6,    il.    507 

As  to  time,  woat  is  sufficient i.    418,4-24,445 

Denial  of .  in  answer il.    907,516 

Presentation  of  Claim.    To  coi*porationB,  a  condition  precedent i.    221, 222 

To  executors  and  ad  iiiinistmtors i.    240,    ii.    SW 

Mon-presentment,  effect  of i.    241 

Presumptions.     Oflaw i.    121,135 

Onappeal i.    4« 

Thnt  account  stated  is  correct I.    287 

On  service  of  summons Iii.    636,611.643 

On  Hervioe  of  attachment iii.      fO 

Onfindings ill.    2S2 

On  actions  for  services,  work  and  labor 1.    375 

Of  ownership  in  favor  of  first  possessor ii.    103 

Of  knowledg>4  in  actions  on  promissory  notes Ii.    429 

Of  legality  of  promissory  note I.    439 

Of  malice  in  libel  and  slander    i.    566 

Of  responsibility  of  common  caniers IL     90 

Priest.    Shall  not  be  examined  on  privileged  communications iii.    26S 

Principal.    Who  is.  in  assault  and  battery  .^ i.    557 

In  actions  for  false  imprisonment i.    562 

Principal  and  Agent.    As  plaint  fb i.      74 

As  df'fendants i.    1>  3 

How  regarded  in  fortibie  entry  and  detainer Ii.    325 

Levy  on  property  in  hand  of  agent ill.      60 

Liabilities  of.  in  conversion    ^....     il.      76,570 

Power  tif  agt^nt  in  actions  for  negligence il.      39 

When  contractor  liable  for  negligence  of  carrier ii .     30 

Principal  and  Sureties.     Authority  to  arrest  principal iii.      43 

Bights  of  sureties  on  breach  of  contract U.    479 

See  OUABANTT. 

Principles  of  Determination.    Affirmance  of  judgment ill.  466 

Correcting  errors  in  chancery  cas^-s liL  462 

Errors,  general  nile  in  determination iii.  46t 

In  evidence iii.  463 

Rule  of  conflict iii.  464 

Inlaw iii.  463 

In  pleadings Hi.  464 

Whenharmless iii.  464 

Wrong  reasoning iiL  464 

Existing  laws  to  govern ill.  461 

Finding,  on  impeachment  of iii.  4fi9 

Legal  presumi  tions iii.  465 

Onovidcnce iU.  465,466 

Onflndiugs Hi.  4« 

On  pleadiugand  practice Iii.  465,466 

Modification  of  jndgmi-nt iii.  4fl» 

Necessary  fa<'t«  to  make  out  jurisdiction  will  be  assumed iit.  564 

Reversal  of  judgment ill.  471 

For  error  in  law iii.  471 

In  findings Ui.  472 

lu  Instruotlons iii.  472 

In  pleadings ill.  473 

Irregularities ill.  472 

Mistrial HI.  472 
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Principles  of  Determiaation.  tol.  paob 

Beveraal  and  new  trial  ordered iii.    473 

What  qaefitions  arise  on  appeal ill.    461 

Printed  Statutes.    How  made  evidence iil.    639,640 

Prior  Apropriation  of  water,  a  question  of  fact iii.    234 

Allegation  of  right  to ii.    159,162 

Test  of  priority ii.    116 

Priority  in  creditors' suits ii.    206 

Of  atuchment  liens ill.      61 

See  Attachmsnt. 
Of  possession,  a  question  of  fact iil.    234 

Private  Way.    Agreement  constituting,  a  question  of  fact iii.    235 

Privileged  C;ommunicationB.    Attorney  and  client iii.    262 

Enumeration  of 1.    667 

Husband  and  wife,  during  marriage iii.    263 

Physician,  necessary  information ill.    263 

Pleas  of,  in  libel  and  slander '. ii.    652-663 

Priest,  confession  to •. 111.    263 

Privileged  charges 1.    692 

Public  officer ^ iii.    264 

Witnesses  in  general Iii.    264 

Words  in  legal  proceedings ii.    662 

Privilege  from  Arrest.    Hee  Abbest  and  Bail. 

Probable  Cause.    Reasonable  cause,  ore  questions  of  law Ul.    331 

Existence  of,  in  malicious  prosecution i.    692 

Want  of ,  must  be  averred  in  action  for i.    690 

In  slander  of  tttle' 11.      60 

Probate.    Proceedings  in.  are  not  civil  actions 1.      20 

Jurisdiction  in i.       88-40 

Proceedings,  how  construed 1.      89 

Probate  Courts.    Appeals  from,  to  supreme  court iii.    480 

Judgments  of,  how  pleaded 1.    886 

Jurisdiction  of i.     88 

Not  exclusive 1.      40 

Over  persons  and  estate  of  minors 1.      40 

Caption  of  papers  used  in i.    163 

Or»{anization  of 1,      38 

Probate  Proceedings.    Are  special i.      20 

Jurisdiction  of  district  court  in 1.      40 

Proceedings.    After  verdict,  in  trial  by  jury Hi.    829 

Against  garnishee Hi.      77 

Against  joint  debtor.    See  Joint  Debtob. 
Agalu>t  Judgment-debtor.    See  Judgicemt-dxbtob. 

By  judgment  creditor 111.    622 

How  divided  by  statute i.       1 

In  change  of  place  of  trial ii.    669 

In  forcible  entry  and  detainer,  how  governed ii.    826 

In  intervention iii.    190 

Subsequent  to  decision  on  appeal Ui.    476-4&0 

Supplementary  to  execution.    See  JuooiiKNT-DaBTOB iii.  606 

Requisite  to  obtain  writ  of  assistance iii.    601 

On  certiorari.    See  Orbtiobari 111.    655-666 

On  contempt  of  court.    See  Contempt  of  Coubt ill.    624 

On  habeai  corpus    See  Haueab  Cobpus. 

On  mandamus.    See  Mandamtb. 

On  motion  for  new  trial.    See  New  Tbial. 

On  motion  to  strike  out iii.    174 

On  quo  warranto.    See  Usubpation  or  Oftice il.    308 

On  redemption  of  real  property Iii.    495 

On  BubmlsHlon  of  controversy.    See  Submission  of  Contbovebsy. 

Process.    Final  process  and  forms Hi.    48G-601 

ISKue  of,  how  alleged • i.    2fi4 

Officer  without,  commits  trespass 11.      69 

Prohibition,  Writ  of Hi.    689-695 

Affidavit  for,  form iii.    692 

What  shown  in Ui.    691,692 

Alternative  writ,  form iil.    693 

Answer Hi.    694 

By  what  courts  issued v...   iii.    689 

Hefault,  writ  not  to  be  granted  on iii.    694 

Demurrer Hi.    694 

For  what  issued iii.    689 

Hearing iii.    694 

Notice  of  motion  for  writ,  form Hi.    693 

On  whose  application  granted  iii.    691 

Peremptory  writ iii.    692 

Prac  t ice iii.     694 

Puninhment  for  disobeying iii.     693 

Service  of  writ IH.    605 

Want  of  jurisdiction,  first  pleaded  below Hi.    690 

Promise.    Express  promises  must  be  alleged 1.    182 

For  benefit  of  third  person I.     60 
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Promise.  ▼oXi.  paob 

How  alleged,  in  certain  cues L    S36, 342,  M6. 359 

Need  not  be  alleged  to  be  in  writing i.  9(n.3U 

Liability  on  promise  to  indorse i.    Wl 

Promifte  to  accept i.    415 

Of  guarantor,  when  not  within  statute  of  fraads t.    465 

Sufficient  averment  of  promise  by  bank i.    215 

VHTlance  between  pleading  and  proof ,  fai^ t    143 

When  Implied i.    122,350.361.375 

Promise  of  Marriage.    Birthof  child i.    502 

Complaints  in  actions  for  breach  of 1.  502— '4)4 

Request,  when  need  not  be  alleged I.  603-604 

Time,  when  essential  should  be  alleged L    COS 

Ck>nsideration i.    50J 

Contract,  mutual  i.    512 

Damages  and  aggrayated  damages 1.    502 

Deceit  and  lnjnx7 L    603 

Declarations  of  defendant !•    503 

Manmaysue L    502 

Married  man  liable  for  breach  of  promise i.    504 

Promise,  when  void i.    503 

WhenlmpUed i.    501 

After  seduction '..  L    SOS 

Promise  to  Pay.    A  legal  conclusion 1.    112 

By  indorser,  when  and  when  not  alleged i.    445 

Promissory  Notes.    Accommodation  maker  as  plaintiff i.    42r 

Accommodation,  indorsement i.  429, 442 

Agent,  note  made  by L    495 

Duly  authorized,  when  averred i.    438 

Ratification  of  principal L    436 

Allegation  of  plalntifTs  title,  when  necessary 1.    451 

Allegation  by  payee  as  receiver  against  partners i.    437 

Answers  in  actions  for.    See  Answzbs,  Forks  of. 

Assessment  and  apportionment L    449 

Assignment i.    449 

Before  maturity,  when  not  essential i.    450 

Bearer,  allegation  of  transfer  by I.    460 

Blanks,  liability  of  maker  who  leaves '.•  i.    428 

Certificate  of  deposit 1.  429,  454 

Change  of  Indebtedness  by 1.    440 

Chattels,  note  payable  in 1.    453 

Consideration 1.    453 

Demand i.    453 

Indorser's  nubility  on L    453 

Complaints  in  action  for.    See  Compxjokts,  Foniis  of i.  427.  455 

Oonfession  of  Judgment  on,  effect  of ill.    533 

Condition  precedent  on  contingent  note 1.    452 

Consideration  need  not  be  alleged 1.  427,  439 

Whensetout i.    430 

For  indorsement i.    441 

Copy  of  note I.  430^  435 

Corporation,  i>ower  of ,  to  make 1.    489 

Transfer  by i.    451 

Date i.  428,  430 

Daysof  grace 1.    434 

Defenses,  alteration U.    517 

Assignment  before  maturity li.    624 

Bankruptcy ii.    509 

Collateral  contract 11.    £09 

Composition  IL    609 

Counter-claim ii.    611 

Recoupment. ii.    633 

Deceit  in  goods  sold IL    519 

Denial,  general U.    511 

Of  delivery • U.    511 

Of  non-payment ii.    511 

Of  presentment ii.    516 

Diversion  must  be  injurious ii.    512 

Duress ii.    611 

Former  Judgment IL    611 

Fraud,  how  pleaded U.  620-831 

Holder  in  good  faith ii.  609.  611 

Indorsee,  special U.    614 

Indorsement,  denial  of ii.    616 

By  partnerahlp  insufficient 11.    616 

Insufficient  answers  and  denials ii.    512 

Lost  note 11.    612 

Not  party  interested IL    694 

Payment ii.    513 

Several  defenses ii.    614 

Shamanswer ii.    014 

Surety II.   6U 
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Promiuory  Notes.  tol.  paob 

Tender U.    6U 

Usuxy  SB  a  defense il*    618 

Howpleaded ii>    518 

Foreign  laws ii*    618 

Want  of  consideration 11*    624 

Void  note  of  corporation li>    613 

Delivery i.    *30 

Demand,  how  made  and  alleged i.  430,  442 

Effect  of  failure  of 1.    442 

Demand,  place i*    431 

Time i.  431.  442 

Demand  and  notice,  excuse  for  omission i*  433,  454 

Discharge  of  surety 1.    454 

Execution  of,  how  proved !•    431 

For  foreign  coin i.    431 

CKiarantor,  who  is 1.    455 

Liabllityof i.    455 

Nature  of  contract !•    455 

Notice  of  protest i.    466 

Indorsee  may  sue  in  action  of  debt  for i.    179 

Indorser  may  sue  for  the  amount  paid  by  him i*    429 

Indorsement,  how  averred 1.    443,  446,  447 

In  blank,  effect  of i.  431,  443 

By  corporation i.    443 

Byaflrm i.    441 

Effectof I.  443,463 

Insurance  company  as  payees i*    437 

Interest  left  blank i.    481 

Information  and  belief ,  allegation  on i*    460 

Joint  actions 1.    440 

Joint  makers i-    487 

Joint  and  several  liability    i.  447.455 

Law  of  place i.    460 

Legal  effect,  may  be  set  out i.    482 

Legality,  presumption  of i.    439 

Liability  of  maker i.    432 

Ofguarantor i.    455 

Lost  paper,  o>  ndition  precedent !•    432 

Married  woman  cannot  make ii.    449 

May  sue  for i<     ^ 

Maturity  need  not  be  shown i.    432 

May  be  aa-olgned    i*    .80 

Negotiability i.    433 

New  promise  must  be  alleged i.    432 

Non-payment,  when  material  to  allege i.  432,440 

Note  held  adversely i.    433 

Notice  to  charge  indorser,  how  given i*    444 

Sufflciencyof 1.    444 

Notice  of  protest  to  charge  guarantor i.    466 

Note  with  blank  payee,  how  pleaded i    460 

Ownership,  effect  of  allegation  of i.    433 

Supposed,  from  holding  note i*    441 

Parties,  who  may  be  Joined !•    433 

Partcership  indorsement,  how  averred !•    437 

And  individual  liability i.    461 

Possession  of,  gives  right  to  sue  for !•      75 

Presentment,  place  of ,  allegation  sufficient 1.  434.445 

Reasonable  time,  what  is i.    446 

Allegation  of  excuse  for  uon  presentment i.    445 

Primary  liability  of  surety i.    456 

Promise  to  pay,  distinction  between  parties i.    445 

Proi  est.  averment  of i*    446 

Rate  of  interest  in '. i.    434 

Real  party  in  interest t.    434 

Receiver,  action  by i.    437 

Replication  to  statute  of  limitation ill.    219 

Separate  indorsers.  when  not  Joined i<    429 

Several  notes  are  several  causes  of  action i.    435 

SiRht  notes,  allegation  of i.    438 

Substitute  notes 1.    434 

Transfers  not  by  indorsement 1.  449-460 

Injunction  against  transfer  of ill.    Ill 

Trustee,  effect  of  word i*    456 

Whenactiun  lies i.    *•">« 

Value  received,  legal  eflbct  of i*    434 

Verbal  conditions i«    434 

Void  liotes 1.    4:*4 

Infant's  note  voidable,  not  void i.    2iS2 

Warranty  of  note,  complaint  on !•    654 

When  attachable Hi.     62 

When  due i.    434 
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TOX^  FAGS 

Property.    Aflslgnment  of,  gives  right  to  en e  for  its  conyersion 1.      ^ 

Common  property,  disposition  of  in  divorce ii.  231,  HH 

In  actlong  of  partition II.    173 

Exempt  from  oxecntion.  meaning  of  statute iii.    Sll 

Firm  pr« iperty ,  what  xalable  under  execation iii.    4»1 

H'>w  averred  in  action  against  offtoer  for  u^lect 1.    368 

Intrust  may  be  protected  by  injunction iii.    IdB 

Not  exempt  may  bo  attached  and  sold 111.      59 

Of  dece.ient,  deu'al  of  in  answer ii.    668 

Out  of  state,  Jurisdiction  of  state  cour:s  over 1.      ^ 

Parties  plaintiff  in  acti-ns  for  injuries 1.      73 

Perishable,  preference  of,  by  common  curler ii.      30 

Plea  of,  in  replevin ii.    674 

Personal,  how  delivered  to  purchaser ill.    AM 

May  be  pledged ii.      IS 

f3ee  Claim  and  Delivkby,  Comvsbsion. 

Whensheriffisresponsiblefor  levy  on iii.  69,     60 

Where  af^sessed  for  taxes ii.  84S,  3SS 

Validity  of  tax  on U.    857 

Property  taken  for  tax  cannot  be  replevied ii.      87 

Beai,  how  sold  under  execution iii.    493 

Redemption  of,  after  sale iii.    49S 

Validity  of  tax  on ii.    MT 

8ee  Ejectment. 

Reconveyance  of,  effect  on  sped flc  performance ii.    €13 

Release  from  execution,  effect  of Ii.    4S6 

Separate  property  of  wife,  when  liable i.  344,  345 

SuiScient  description  i>i  action  for  taxei* li.    3IT 

Proprietor  and  Publisher.    Liable  in  libel  and  slander L    668 

Protest.    Demand  and  refusal,  and  notice  only  are  required i.  444,  446 

Sufficient  averment  or i.  413,  445 

Costs  need  not  be  set  forth i.    414 

Sufficient  denial  of  notice  of ill.    517 

Provisional  Remedies.    Defined i.    31,  tl.      IT 

bee  Abbest  and  Bail,  Attachment,  Claim  and 
Delivery,  Injunction. 

Provocation.    Effect  of,  in  asnault  and  battery 1.    557 

In  action  fur  divorce 11.    ^0 

Public  Administration i.    Sa3 

Publications.    Actionable  in  libel  and  slander 1.    6GS 

How  alleged i.    568 

Injunction  m«y  is-ue  to  restrain iii.    136-121 

Of  award,  how  made 1.    396 

Of  summons.    See  Summons ii.    638-644 

Published,  what  it  imp'>rta L    680 

Truth  of ,  set  up  in  answer  to  libel ii.    650 

Public  Lands.    Settlers  upon,  are  lawfully  in  possesnion 11.    101 

Adverse  posKession,  what  constitutes 11.    110 

Improvements,  when  liable  for  assessment it.    S48 

Possessory  right,  taxation  of ,  how  considered ii.    399 

Entry  on.  how  limited ; ii.    188 

Occupant  of,  how  considered ii.     66 

Public  Nuisances.    Enumeration  of ii-    164 

When  action  lies  for li,    154 

How  enjoined ill.    119 

Public  Officers.    Actions  by  and  against L    368 

Acts  of  deputy  and  liabilities  of i.  260,  2T3 

Cause  of  action  for  a  false  return 1.    368 

That  it  was  false,  should  be  shown 1.    ^A 

Valid  judgment  must  be  proved i.    368 

Complaints  in  actions  against i.  360-^273 

Allegation  for  not  levying i.    363 

Character  and  capacity  must  be  averred i.    363 

Issues  of  process,  how  alleged 1.    tM9 

Negligence  of,  how  alleged i.  361-373 

In  executing  process i.    363 

Breach  of  duty I.    263 

Omission  of  duty 1.    363 

Refusal  to  make  deed i.    363 

Obligation  to  pay.  averment  of I.    266 

Presumption  tbat  money  was  paid  over 1.    368 

Property  need  not  be  alleged 1.    364 

Remedy  of  plaintiff 1.  264,  268 

Form  of  allegation  in  debt I.    268 

Request  to  return  execution  not  essential i.    361 

Delivery  of  execution  sufficient 1.    268 

Statute  penalties  on  neglect i.    3€4,  2K,  268 

Title,  how  stated  in  complaint L    268 

Terms  of  execution  need  not  be  alleged I.    363 

Complaint  by  sheriff  in  aid  of  attachment L    361 

Right  of  action L    Ml 


Index.  705 

Public  Officers.  vol.  paob 

for  escape  from  •rrest,  defined 1.  271 

Authority  to  releue 1.  270 

Volautftry  and  negligent  escape 1.  272 

For  selling  homestead i.  263 

Liability  of  officer  as  bail i.  271 

Measure  of  damages i.  26^,  271 

Sped  tl  damages 1.  268 

Privileged  comm  an icstions  of iii.  2n4 

Purchase-Money.    Injunction,  when  it  will  not  lie : iii.  116 

Form  of  complaint  for i.  901 

To  recover  back,  what  complaint  must  allege i.  865,  866 

Lien  of,  on  land  sold ii.  U6 

Purchaser.    After  breach  of  covenant  cannot  sue i.  477 

Complaints  in  actions  by  ami  against i.  604-526 

Bee  Complaints,  Fobms  of,  Sale  and  Dexjvxbt, 
Sale  of  Real  Pbopebtt. 

Fendente  lite,  subject  to  equities ii.  654 

Bound  by  decree  11.  656 

Subsequent  purchaser ii.  666 

Under  decree ii,  663 

Beputed  owner,  is  a  question  of  fact iii.  236 

Q. 

Qualification  of  juror,  what  essential III.  266 

Of  BuretifS  in  arrest  and  bail ill.    81,  42 

In  claim  and  delivery iii.  89 

Of  witnesBGs  in  trial  of  cau»e iii.  264 

Quality.    Complaint  on  warranty  of 1.  650 

How  uverred  in  complaint i.  651 

Quantity  of  go<  ds  sold,  set  out  in  hac  verba i.  804 

Of  water,  averment  of,  in  action  for  nuisance ii.  162 

Quantum  Meruit.    Complaint  for  services i.  S76 

Counts  may  be  joined  w  th  specialty i.  896 

Questions.    W  hich  raise  an  issue  of  fact  enumerated iii.  231 

An  issue  of  law  enumerated iii.  229 

A  mixed  issue  of  law  and  fact iii.  236 

TThich  will  not  be  reviewed  on  appeal iii.  458 

Quiet  Enjoyment.    Action  for  brea  h  of  covenant  of i.  487 

Quieting  Title.    Acliou.  when  it  lies  and  when  not ii.  181,  186 

Cause  of  action ii  182 

Bight  of  action ii.  187 

Adverse  possession ii.  IRl 

Answecs  in  action  for ii.  600-608 

Insufficient  defense ii  602 

Title  and  possession ii.  60S 

Cancellation  of  deed ii.  182 

Cloudson  title ii.  182 

Complaints  in  actions  for ii.  180, 191 

Averments  in ii.  182 

Facts  to  be  alleged ii.  183 

Want  of  notice  of  conveyance ii.  186 

Title,  source  need  not  be  alleged 11.  187 

See  COMPLAINTS,  Forms  of. 

Confirmation  of  surveys ii.  183 

Decree  in  action,  form  of lit  828 

EfTectof iii.  829 

Demurrer,  in  actions  for ii.  378 

Description  of  land ii.  188 

Bounded  by  river ii.  184 

Laid  out  in  lots ii.  184 

Disclaimer,  effect  of ii.  183 

Formofpleaof ii.  603 

Equal  equities ' ii.  602 

Fin  ings  in  action,  form  of iii.  247 

Injunction  may  issue  to  restrain  waste , ii.  277 

Jurisdiction,  in  actions  for ii.  184 

LiM  pendens,  form  of  notice ii.  656 

Jtfiningclaims  ii.  184 

Mortgage,  removal  of,  complaint  for ii.  191 

Parties  plaintiff  and  defendant ii.    186,  191,  602 

Bights  of Ii.  187 

Possession  of  part ii.  186 

Entry  on  public  lands ii.  184,  186 

Belief,  what  judgment  may  contain ii.  186 

Sheriff's  title ii.  191 

'Who  bound  by  judgment ii.  187 

Quo  Warranto.    Answers  in.  f  rm  of  general  denials ii.  610 

Ineligibility,  no  defense ii.  610 

Blghttoofflce 11.  610 

Bee  Answebs,  Fokms  of. 
Enxx,  Vol.  in— 46 
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Quo  Warranto.  vol.  pack 

Arrest  of  defendant,  In  action  of ii.  316 

ComplaintB.  iu  actioDB  of it.    308-316 

Averment  of  date  of  incorporation ii.  310 

Election,  Bu£Bcieut  averment  of Ii.  310 

EBsential  averments 11.  310 

Possession,  allegHtlonB  of 11.  313 

Title  of  relator   H.  814 

Unnecessary  averments   ii.  314 

8ee«GoMPL.ADrr8,  FOBiis  of. 

Damages  sustained  may  be  recovered ii.  810 

Determination  of  rights ii.  310 

Election  to  office ii.  310 

Office,  appointment  to U.  309 

Ba.aryof il.  313 

Vacancy  in,  defined 11.  313 

What  constitutes  holding 11.  310 

Holdlngtwo 11.  310 

Offlcerd«/ac(o It.  310 

Parties  who  may  bring  suit 1.      76.    11.  313 

Kuleof  pleading  in 11.  316 

Surrender  of  office  property 11.  313 

Various  state  laws  on U.  309  315 

Whenactionlles ii.  8U 

R. 

Railroad  Corporations.  Actions  He  against  for  injuries  caused  by  collision     1.  G0^-€11 

Diligence  required i.  603 

Bule  of  damages i.  607 

Sufficient  averments 1.  604 

When  not  liable 1.  608 

By  car  running  off  the  track 1.  604 

By  omitting  to  give  Blgnal 1.  f05 

Omission  of  duty  must  be  alleged 1.  G05 

By  using  condemned  locomotive 1.  609 

For  injuries  causmg  death 1.  611 

Conflictof  laws i.  613 

Damages 1.  612 

Limitation  of  right  of  action 1.  613 

Parties,  plaint. ff  and  defendant I.  613 

Personal  representative 1.  613 

Widow  and  next  of  kin 1.  614 

Special  damages 1.  613 

What  must  be  ithown i.  613 

Without  the  bounds  of  the  state 1.  604 

Fop  killing  cattle il.  48 

Co-operative  negligence il.  49 

Default  of  dt-f eudant  must  be  shown 11.  49 

Fence  on  line  of  road 11.  49 

Insufficient  barway 11.  49 

Parties  plaintiff ii.  50 

Whenllable 11.  61 

For  kindling  fire  on  land,  and  burning  property ii.  51 

Complaints  against.    See  Compuonts,  Fobub  of. 

Residence  of | 1.  46 

Taxation  of  property  of il.  364 

When  a  nuisance ill.  119 

Real  Estate.    Essential  acts  in  attachment  of Hi.  61 

Real  Party  in  Interest.    Who  is 1.  48 

Holder  of  promissory  note  is 1.    75,434,  ii.  634 

Must  be  named  in  complaint 1.  146 

Real  Property.    See  EjKCTafENT,  PAiiTmoN,  Quietino  Txtus. 

Injuries  to.  plaintiffs i.  73 

Reasonable  Price.    Action  for  goods  sold  at 1.  306 

Forservices 1.  375 

And  materials 1.  ST9 

Reasonable  Search.    A  question  of  fact iU.  ^35 

Reasonable  Time.    For  repayment  of  money  paid i.  366 

Presentment  of  notemubt  be  made  in 1.  446 

Reasonable  Use  of  Water.    A  question  for  the  jury 111.  23S 

Recalling  Witness.    Court  justified  in ill.  267 

Receipt  in  Pull,  As  establishing  accord  and  satisfaction,  a  question  of  law  ....  ill.  931 

Receivers.    Appointment  of  pending  litigation i.  273 

After  judgment 1.  273 

County  ju'ige  cannot  appoint i.  274 

In  discretion  of  court 1.  274 

Jurisdiction  of  courts  of  equity  in 1.  274 

Vacating  order  of i.  376 

When  appointed lii,  634 

Who  may  appoint ill.  634 


Index.  707 


Receivers.  vol.  paos 

Oomplaintii,  in  actlonB  by i .    272-279 

Leave  to  sue  need  not  be  averred i.  274 

Bufllcient  averment  of  capacity    1.  276 

InsufBcient  allegation 1.  274 

When  appointment  need  not  be  averred 1.  276 

Bee  GoMPLAiMTS,  Fobmb  of. 

DisbnrBements  of 1.  274 

In  actions  for  funds  in  hands  of  tmstees i.  277 

For  proceed*  of  mining  claims 1.  275 

To  set  aside  an  assignment 1.  275 

Judgment  in  favor  of,  a  bar ii.  878 

Recoenixance.    Suit  on li.  3S4 

Recollection  and  belief  in  answer ii.  427 

Recoupment.    Asaset-off    il.  479 

To  mitigate  amount  recovered il.  633 

Redemption.    Of  real  property  after  execution  sale ill.  495 

Payment  and  tender  of  payment  on iii.  495 

Proceedings  on iii.  495 

Complaints  in  action  to  redeem,  form  of ii.  135 

Action  to  redeem 11.  135 

Accounting  and  redemption 11.  136 

Adverse  claimants 11.  136 

By  lessee ii.  136 

Tender  need  not  be  alleged 11.  136 

Complaint  for  waste  by  redemptioner ii.  195 

By  lessee i.  136 

Bee  CoMPLAinTS,  Forms  of. 

Time  and  terms  of ill.  495 

Whomayredeem iii.  496 

Subsequent  redemptioner 111.  496 

Redundant  Matter.    In  pleading 1.  124 

Reference  and  Referees.    Affidavit  for iii.    283, 284 

Consent  of  part V lit.  279 

Compulsory  reference iii.  281 

Duties  of  referees iii.  284 

May  be  ordered,  in  what  cases iii.  281 

In  c<'nffSslon  of  judgment iii.  284 

In  partition  suits ii.    177,    iii.  285 

In  equity  cases ill.  284 

Hotion  for,  notice  of ,  necessary iii.  285 

Oppi)8ing  motion.* iii.  275 

Whenmade iii.  285 

Number  of  referees ill.  286 

Objections  to  referees,  how  taken iii.  285 

Orderof ill.  284 

Appeal  from,  when  it  lies iii.  292 

Power  and  qualifications  of  referees ill.  286 

Beport  of,  on  accounting,  form  of ill.    289,  516 

Decree  entered  upon iii.  289 

Exceptions  to,  how  and  when  taken ill.    289,290 

Judgment  entered  on ill.  291 

Betting  aside  report iii.  890 

Error  must  be  apparent ill.  290 

Orounds  of  objection iii.  290 

Insufficient ill.  290 

Motion  to  set  aside Hi.  291 

Powerof  court ill.  291 

What  report  should  state iii.  288 

Trial  by  referees,  conduct  of 111.  286 

Decision  on,  conclusive ill.  288 

Findings  on  trial  by ill.  28T 

When  it  will  be  ordered 111.    281-283 

Refusal.    By  sheriff  to  make  deed 1.  263 

To  perform  contrat  t  by  builder i.  462 

To  overload  vessel i.  466 

To  deliver  goods,  form  of  complaint ii.  26 

To  pay  money.  couMequence  of Hi.  630 

To  testify,  commitment  for,  form  of 111.  681 

By  adverse  party,  punishment  of Hi.  681 

Rehearing  after  Judgment  on  appeal Hi.  476 

Practieeon lU.  476 

Reinstating  injunction,  when  complainant's  right  is  established Hi.  142 

Rejoinder  must  answer  replication  and  tender  an  issue iii.  220 

Relation  of  landlord  and  tenant,  in  forcible  entry 11.  835 

Of  surety,  in  creditors'  suits 11.  207 

Release.    As  a  special  plea  In  answer ii.  456 

A  legnl  conclusion  ! i.  119 

Authority  of  officer  to  release  on  bail i.  270 

By  party  in  arbitration,  form  of iii.  616 

In  full,  a  conclusion  of  law 1.  110 

Ofagreement H.  629 
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Release.  vol.  vaob 

Of  garnishee ill.     Tt 

Of  lien,  in  sheriff's  sale ill.    311 

Ofpropertj 1.    635 

Relief.    Awarded  by  peremptory  martdamus lii.    6S1 

Complaint  and  summons  should  agree  in  demand  for i.    1^ 

Demand  of,  in  answer I.    150 

In  complaint ' t.    199 

Effect  of  prayer  for i.    200 

From  fraud li.    258 

From  erroneous  decree,  in  court  of  equity lit.    328 

In  case  c  f  default,  in  foreclosure 11.    127,  lit.    316 

Inothercases 1.    199 

In  particular  cases,  claim  and  delivery il.     88 

Creditors' suite ii.  206.G05 

Dissolution  of  partnership ii.    220 

Injunction it.    978 

Nuisances il.  158,168 

Quieting  title Ii.    180 

Specific  performance,  extent  of ii.    299 

Legal  and  equitable,  sought  in  same  action 1.    200 

Specific i.  200,397 

Religious  belief  of  witness,  no  disqualification iii.    265 

Corporations  may  be  compelled  to  admit  a  minister  by  mandamut . . .  iii.    580 

May  sue  for  subscription i.    219 

Remittitur.    Isniance  of,  by  supreme  court lit.    476 

Amenduientof ; iii.    478 

Coatoonappeal  annexed ill.    478 

Bestitution  may  be  ordered iii.    479 

Bee  AmuLL,. 
Removal.    Of  property.    See  Bailees. 

Of  buildings.    See  Covxhants,  Injttmctxon. 
Of  suite.    See  Cbanoe  of  Place  or  Tuial. 

Removal  of  Causes  from  state  to  U.  S.  courts il.  671-091 

Applications  for,  grounds  of li .  671-681 

Alienage li.    671,  672,676 

Citizens  of  different  states il.  672.673 

Citlaen  of  a  state,  foreign  states,  etc ii.    674 

Civil  rights,  denial  of ii.    671 

Federal  corporations li.    671 

Ofiicers... iL    671 

Que'^tions 11.    674 

Orante  of  different  states il.    674 

Application  for,  how  made ii.  683-690 

Appearance,  entry  of ii.  677.683 

Aflldavit,  local  prejudice 11.    685 

Bond.fonuBof il.  685,688 

Petition  under  subd.  1,  sec.  639 11.    083 

•*         "         ••       3,    "    ••     ii.    684 

"         "        act  March  3, 1875 11.  686.6»»7 

Notice  of  motions,  form 11.    669 

Order  to  show  cause ii.    689 

**     forremoval 11.    690 

Application  for,  when  made ii.    681 

Attachment,  effect  on U.    675 

Injunction,  effect  on li.    690 

Mandamus,  after  order 11.    090 

Petition,  what  must  show ii.  676-681 

Removal  refused 11.    690 

Signature  and  verification ii.    690 

"Writ  of  cfrtioraH 11.    691 

Rent.    Action  of  debt  lies  for i.    179 

Rents  and  Profits.    Right  to  and  demand  for,  in  ejectment ii.  100. 101 

In  forcible  entay  and  detainer il.  326.336 

In  partition 11.    in 

Repairs.    Duty  of  tenant  under  lease 11.    836 

Of  tenant  for  life 11.    193 

Repasrment  of  advances 1.  369,370 

Of  tax,  action  for,  by  landlord i-    368 

Bee  Money  Paid. 

Repeated  Acknovirledgments.     A  legal  conclusion 1.    119 

Replevin.    SeeCL^nc  and  Dblivebt. 

Replication.    Form  of  demurrer  to  reply ill.    219 

Form  of  reply  to  counter-claim iii.    214 

Chancery  practice ill.    214 

Conclusion lii.    214 

Form  of  reply,  with  denial  and  new  matter ill.    216 

Form  of  reply  of  stHtute  of  limitations iii.    218 

Facts  must  be  alleged  and  facte  traversed ill.  218,219 

Fraud  as  a  reply lii.    219 

General  denial  of  new  matter,  form  of iii.    215 

In  particular  osaes 111. 
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Replication.  tol.  paox 

InBufflcient  reply ill.  219 

Special  denial  of  new  matter,  form  of iii.  216 

Topleaof  bankruptcy lil.  217 

In  bar liL  217 

Of  former  recovery iil.  217 

Of  fraud lil.  217 

Of  judgment  iii.  217 

Of  juBtiflcation Iii.  217 

Of  payment iii.  218 

Of  performance iii.  218 

Of  privilege Hi.  218 

Of  usury iii.  218 

Withdrawal  of,  and  substitution  of  new  one iii.  221 

When  not  permitted iii.  216 

Report.    Bee  ARBrrBATioN  and  Awabo,  Beferkks. 

Representative  Character  must  be  alleged i.  166 

Of  executors,  administrators  and  trustees i.  234 

Of  guardian 1.  261 

See  Chabactsb  and  Capacity. 

Reputed  Ownership.    A  question  of  fact ..  iil.  236 

Request.    When  muttt  be  sp^'cially  averred i.  190 

In  actions  on  express  promises. . .  1.    SOI,  302,  303 

Onguaranty i.  312 

Formqneylent ;....      i.  358 

Formoneypaid 1.  862 

For  promise  of  marriage  1.    603,604 

Use  and  occupation i.  388 

In  embezzlement 1.  647 

In  a  bond  to  account i.  642 

Res  Adjudicata.    Demurrer  will  not  lie  on  ground  of li.  389 

Rescission  of  contract  by  charterer  in  charter  party i.  466 

By  employer,  contract  tor  services i.  489 

Demand  not  essential i.  372 

By  purchMser  in  sale  and  delivery 1.  607 

In  sale  of  real  property 1.  624 

By  seller  in  sale  of  chattel i.  618 

Complaint  in  action  for.  on  ground  of  fraud 11.  249 

Ou  ground  of  mistake 11.  271 

Plea  of  rescission  by  mutual  agreement ii.  618 

Residence.    In  different  counties,  where  action  lies i.  46 

Of  corporation,  domestic. i.  46 

Foreign 1.  211 

Of  defendant  in  summons 11.  638 

Plea  of  privilege ii.  472 

Of  partiestothe  action 11.  663 

Of  felx  months  must  be  alleged  in  divorce ,    ii.  236 

Answer  in  cases  of  willful  neglect li.  609 

Restitution  and  damages  in  claim  and  delivery ii.  88 

Writ  of ,  in  forcible  entry  and  detainer li.  326 

Return.    Action  against  sherilf  for  a  false  return 1.  267 

Of  attachment  on  personal  property,  form  of iii.  63 

Conclusive  against  plaintiff ill.  64 

When  to  be  made.. 111.  64 

See  Attachment. 

Of  execution  by  sheriff 111.  488 

Amendm entof lil.  488 

Conclusive lil.  488 

See  Execution. 

Of  notice  and  undertaking  in  claim  and  delivery iil.  86 

Of  order  of  arrest,  form  of lil.  34 

Arreat  and  escape  by  rescue ill.  84 

Defcndautnot  found ill.  34 

Deposit  made  by  defendant ill.  86 

One  arrested,  other  not  found Hi.  34 

Of  property  to  defendant  in  claim  and  delivery Hi.  88 

Of  purchase-money,  allegation  for U.  260 

Of  summons.    See  Summons. 

Of  trust  property  in  tax  list 11.  866 

Of  writ  of  certioraH ill.  664 

Of  habeag  corptu iil.    669,  673 

Of  mandamiu,  what  it  must  show lil.  687 

Reversal.    Of  decree  of  circuit  court 111.  204 

Of  Judgment,  awarding  possession  of  land. Iii.  143 

On  appeal ill.    471,  493 

Effectof 111.  473 

See  Appeal. 

Reversioner.    Allegation  in  action  for  injury  to  property U.  66 

Rolling  Stock  of  a  railroad  company  not  liable  to  be  taxed,  etc U.  366 
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Sale.    Whether  a  sale  i0  completed,  1b  a  question  of  fact iil.  236 

Under  execution,  now  conducted.    Bee  ExECunov iii.  *9i 

Sale  and  Delivery.    Agent,  purchase  from 1.    616,  ii.  391 

Acceptance  of  property,  effect  of  on  buyer 1.  614 

B>  whom  may  be  made i.  909 

Answers  in  actions  for 11.  631>63a 

Damages  by  way  of  recoupment it.  631,633 

Defect  in  quality ii.  632 

Disclaimer 11.  631 

Estop)>el  as  to  denying  value Ii.  531 

Executory  contract,  caveat  emptor  does  not  apply ii.  632 

Insufficient  answer ii.  631 

Tender il.  631 

See  Akswebs,  Forms  of. 

By  auction,  deposit,  when  it  may  be  recovered 1.  366 

By  sample.  Implied  warranty 1-  661 

Complaints,  in  actionii  for i.  604-619 

Allegation  of  purchase  from  agent 1.  615 

Allegation,  whert*  neither  time  nor  place  was  fixed 1.  .  617 

Where  both  were  fixed 1.  617 

Where  particular  time  of  delivery  not  appointed. ...     1.  618 

Constructive  delivery,  how  stated .* 1.  6U6 

Oontra<t  in  alternative,  how  set  forth 1.  610 

Delivery,  how  alleged 1.  606 

For  benefit  of  separate  estate  of  wife i.  946 

In  complaint  against  warehouseman 1.  616 

See  CouPLAiNTB,  Forms  ov. 

Goncnrrent  acts  of  buyer  and  seller,  time 1.  617 

Conditions  precedent i.  616 

Contract,  in  alternative,  how  set'forth i.  610 

Assignment  effect  of i.  615 

Bescission  of  and  part  rescission i.  506,  618 

Executory  agreements i.  616 

Memorandum  of 1.  616 

Offer  to  perform i.  616,  617 

Liability  of  carrier i.  606 

Damages  for  not  delivering 1.  615 

For  not  receiving i.  606 

Right  of  re-sale i.  612 

Deliveiy,  what  constitutes i.  605 

Constructive,  defined i.  60>> 

Of  growing  crops i.  505,506 

Of  ship  and  cargo i.  607 

Time  of.  what  law  implies 1.  515 

Demand,  averment  of i.  515 

Insufficient  answer,  in  actions  for 11.  531 

Law  of  place  on 1.  619 

Manufacturing  goods,  breach  of  contract i.  613 

Election  of  remedy  on  breach 1.  613 

For  materials  found i.  513 

Title  to  manufactured  goods i.  613 

Sales,  defined i.  607 

Conditional,  right  of  seller  on i.  612 

Right  of  buyer 1.  612 

Of  nowiuK  crops,  need  not  be  iu  writing i.  606 

Valid  and  void  sales 1  608 

Specific  performance  may  be  enforced il.  308 

Statnte  of  frauds i.  607 

Payment  by,  does  n<t  take  contract  out  of 1.  618 

Stoppage  in  transitu,  right  of i.  507 

Tender,  when  dispensed  with  on  part  of  seller i.  508 

When  buyer  need  not i.  516 

Offer  to  perform  by  buyer i.  616 

When  necessary i.  608,  617 

To  stranger,  cause  for  dinsolution  of  partnership '. ii.  222 

Sale  of  Homestead,  by  sheriff  under  execution,  damages  resulting...! 1.  263 

Sale  of  Real  Property.    Complaint  by  purchaser  against  vendor i.  620-622 

Demand  and  refusal  reasonable  time 1.  621 

Description  of  property,  variance  in i.  621 

Performance  of  coudition  precedent 1.  521 

Averment  of  excuse  for  tion-performance 1.  621 ,  623 

Rescission  of  contract  on  ground  of  fraud ii.  252 

Under  execution Hi.  492 

Complaints  by  vendor  against  purchaser 1.  6'23-626 

Admission  of  value  of  land i.  623 

Averment  of  excuse  for  non-performance 1.  623 

Execute,  implies  delivery i.  626 

Rescission  of  contract 1.  624 

.  Rights  of  vendee i.  626 
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Sale  of  Real  Property.  vol.  pags 

Title  conyeyed  by  any  name 1.  624 

Injunction  to  rettrain  sale  under  execution ii.  378 

In  actloi-8  for  fraud.    See  Fbadb. 

In  creditor  r' RuitH,  effect  of ii.  207 

Sale  "  in  writing,"  evidence  adduced  In  allegation  of i.  621 

Defenses,  covenant  agaiust  incumbrances ii.  634 

Fraud    ii  633 

Satisfaction  of  Demand.    By  bill  of  exchange,  effect  of i.  409 

Against  judgment-debtor ili.  611 

By  note  taken  In  part  payment,  form  of  plea ii.  489 

Form  of  plea  of  accord  and  Batlsf action it.  431,  489 

Must  be  specially  pleaded ii.  431 

Bee  Pleas,  Forms  of. 

Satisfaction  of  Judgment.    Form  of iii*  330 

By  levy  under  execution iii.  330 

Of  judgment,  whefe  property  is  attached lit.  71 

Part  payment  as iii.  330 

Scienter.    Must  be  alleged  and  proved  in  actions  for  injuries  by  negligence  ....  i.  620 

Formof  denial H.  666 

Seal.    Howimpressed iii.  640 

Sealed  Contract.    Lawofplaceon 1.  4()1,  403 

Seaman.    Wages  of .  may  be  transferred  by  mere  delivery i.  80 

Libel  for,  how  drawn ii.  602 

Seaworthy.    A  question  of  fact iii.  2.35 

Secret.    Publics  ion  of,  ma.\  be  enjoined iii.  126 

Secondary  Evidence.    When  adujintiible  Ki.    640-642 

Securities.    CkiUuteral,  may  be  enforced  by  specific  performance ii.  292 

Injuucti<n  lies  to  prevent  disposing  of '. ili.  Ill 

Mny  be  assigned i  91 

Objectioi.s  to  must  be  made  on  demurrer ii.  389 

Bt-ct-ived  in  t-omposiiion  of  debts ii.  437 

Security  fur  costs,  when  required iii.  163 

Taking  bill  as,  changes  legal  rights iii.  63 

See    FORECLOBUBE,  MOBTOAOK,  PlEDOE. 

Seduction.    Who  may  sue  for i.     66,636 

Complaint  in  action 1.  626,  627 

Implied  promise  of  marriage  on i.    603 

Promise  of  marriage  after,  not  invalid 1.    603 

Seirin.     See  Covehants,  Kjectmekt. 

Self-Defense.    As  a  plea  in  ast^ault  and  battery,  form  of ii.    639 

Justification  in  mutual  violence ii.    639 

Seller.    Bee  Hale  and  Delivery. 

Selling  Liquor.    Coiuplamt  in  action  for  selling  without  license i.    846 

Separate  Answer.    Defendant  may  answer  sepamtely Ii.    484 

In  ejectment ii.    686 

Un  written  instruments ii.    613 

Separate  Debts  secured  by  one  mortgage 11.    128, 133 

Separate  Bstate.    Complamt  in  action  chargmg  separate  estate  of  wife. .. .    1.    243, 244 

Defensein ii.    448 

Separate  Property .    Law  of  California  concerning i.    244, 248 

Letters  of  married  woman,  are  her 1.    249 

Mortgage  of,  parties  in  action,  for  rcdief  from i.    248 

Meed  not  be  designated  in  complaint ! i.    246 

Mupt  be  Hhown  under  New  York  practice 1.    244 

When  equally  liable  with  common  property ) . . . .     i.    244 

Service  of  affidavit  in  claim  and  delivery,  how  made iii.      86 

Of  attachment,  how  made Iii.      69 

Of  injunction,  how  niade ill.    138 

Of  notices,  how  made Iii.    160, 161.  163 

Bymail ,   iii.    161 

In  an>rst  and  ball iii.      43 

On  non-residents iii.    161 

Of  new  trial....   , ill.    343-346 

Ofappeal ili.    410-418,484 

Proofof iii.    411 

Of  orders ill.    163 

Granting  change  of  place  of  trial ii.    670 

For  commi I ments  for  contempt iii.    680 

Of  summons,  defective,  effect  of ii.    636 

Affidavit, form  of ii.    637.638 

Of  writ  of  mandamuSf  how  made iii.    668 

Services.    Action  for  repayment  of  advances  on i.    372 

Acceptance  of  order,  effect  uf 1.    373 

Sufficient  allegations  in i.    373 

Answers,  in  action^'  for 11.    600-603 

Counter-claims  in  ii.    601 

Denial  of  performance  and  general  denial ii.    601 

Municipal  corporation,  exhausted  appropriation ii.    601 

Seamen's  wages Ii.    603 

Violation  of  contract 11.    603 

Complaints  on  an  account  for i.    388-291 
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Services.  tol.  pass 

Allegation  by  editor  for 1.  290 

For  RervlceB  and  meteriele I.  S91 

For  tuition  billi i.  »1 

Author's  services 1. 

What  complaints  should  show 1. 

See  Complaints,  Fokms  of. 

Oomplalnts,  In  actions  for  services,  work  and  labor L  3T}-3ai 

At  a  fixed  price,  demand  not  neceesaxy i.  373,377 

Sufficiency  of  complaint L  374 

When  action  lies t.  375 

At  a  ressonable  price 1.  375,379 

i^esumption  of  obligation .  i.  3TS 

Promise  implied i.  173 

Quantum  meruit i.  3Ttf 

On  services  of  wife.., i.  37$ 

Subsequent  promise 1.  376 

Bee  Oompljlintb,  Forms  op. 

Entire  contract  for.  effect  of i.  373,488 

Rescission  of  contract i.  439 

For  breach  of  contract  to  serve.    See  Emplotiikitt. 

For  corporation  work IL  601 

Injunction,  when  granted  to  restrain tii.  103 

Interest  of  parent  in  claim  of  minor,  defined 1.  3T7 

Jurisdiction  of  state  courts. 1.  374 

Ofcontnu'tor 11.  600 

OfBubtitute 1.  374 

Of  wife  before  marriage,  parties  in  action  for t.  248 

Of  physician,  defense  in  action  for 11.  StO 

Paxitiers  not  entitled  to  compensation  on  winding  up i.  2&9 

Performance  of  conditions 1.  374 

Must  be  alleged  with  certainty L  381,383 

Professional  Kervioea 1.    378,  U*  ^1 

Counsel  fees,  in  action  for 1.  3T8 

For  third  party 1.  3^9 

Retainer,  not  necessary  to  aver    i.  379 

Special  contract,  partnership 1.  381 

,                                                  Salary  of  clerk 11.  502 

See  Employment. 

Tenant  in  common  may  sue  for 1.  S09 

Set-Off.    Action  by  assignee  of  claim 11.  4<«5 

Damages  fur  breach  of  same  contract ii.  476 

Equitable,  on  mutual  demands IL  47S 

In  ejectment,  improvements ii.  S8S 

I                                                     Onjudgments IL  4« 

Undertakings 11.  537 

Written  instruments 11.  eO7.510 

Several  demands  may  be il.  484 

Settlement.    See  Statemknt. 

Settlers  upon  Public  Lands.    Rights  of 11.  101 

Complain ts  by 11.  102 

Several  Causes  of  Action.    Accounts 1.  283,ii93 

Accoynting  and  refunding 1.  393 

Claims  in  two  capacities 1.  3^ 

Classes,  cont' acts  express  or  implied 1.  394 

Injuries  to  the  person 1.  396 

Toprot»erty  1.  395 

Trespass 1.  397 

To  person  and  property 1.  S93 

Separate  demands  under  one  right I.  396 

Common  counts 1.  3"^ 

Money  counts  and  warranty L  39S 

Money  had 1.  396 

Quantum  meruit i.  396 

Several  counts 1.  997 

Complaint,  in  action  for,  form  of 1.  392 

Demurrer  to  action,  for  what  must  state ii.  382-^385 

In  builders'  contracts i.  4W 

In  sale  and  delivery L  516 

In  negligence Ji.  51 

In  forcible  entry  and  detainer 11.  327 

May  be  united  in  one  action i.  171,393 

Separate  stateuient  essential 1.    171,  U.  327 

Each  cause  must  be  complete i.  395 

Separate  subscription  to  corporation  stock 1.  219 

Specific  relief 1.  Ss>7 

Specific  performance 1.  997 

Specific  personal  property 1.  397 

Real  property 1.  397 

Which  cannot  be  united i.  IT2 

Several  Defenses.    And  counter  claim,  forms  of U.  481-482 

Commencement  and  conclusion 11.  482 
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Several  Defenses.  tol.  paob 

Demmrer  and  answer,  form  of 11.  480 

Oljjections,  how  taken 11.  480 

Each  defense  must  be  speriflc  and  complete 11.  483 

Mast  be  consistent U.  483 

Insnes  thereon 11.  483 

May  be  set  forth 11.  484 

Against  bailees 11.  655 

In  ejectment,  form  of 11.  675,684 

Onaccounts 11.  486 

Onjudgments 11.  496 

On  written  Instroments... 11.  614 

Objections,  how  taken 11.  480 

Seyera]  grounds  of  defense 11.  423 

Mudesof II.  481 

What  ans  wer  waives U .  481 

Several  Judgment.    When  may  be  rendered ; HI.  305 

Several  Oath.    Affidavit  should  show  parties  were  severally  sworn 1.  164 

Several  Pleas,    bee  Srverai.  DsrENSSs. 

Several  Verification  of  pleadings,  form  of i.  160 

Hueband  and  wife 1.  160 

When  one  mny  verify 1.  IW 

Severance  from  Realty.    Effect  of,  In  foreclosure  suits 11.  128 

Sham  answers,  what  are HI.  178,179 

May  be  stricken  out 11.    406,111.  179 

On  written  Instrument H-  614 

Share  of  Profits.    In  est  ate  by  tenants  In  common i.  209 

Sheriff.    Action  by,  in  aid  of  attachment 1.  261 

Acts  of  deputy,  how  alleged 1.  260,266 

As  pdrty  plaintiff 1.  76 

Complaints  against,  for  negligf'nce 1.  263,  266 

See  COMPLAIKTS,  FOBMS  OF. 

Llabllityof,  asball 1.  271 

In  conversion 11.  76 

NegUgenceof 1.    272,  11.  39 

Official  capa<Uty ,  how  alleged  in  pleadings i.  260,  262 

Payment  to  sheriff,  after  execution  In  creditors'  suits H.  306 

Must  be  specially  pleaded U.  454 

Title  under  sale  by 11.  106, 191 

Sigfned.    Meansmade 1.  136 

Slander.    Ambiguous  words.  Innuendo 1.  683 

Answer,  in  action  for  slander 11.  646,  563 

H*e  Anbwi<ii8,  Forms  or. 

Chastity,  what  words  are  actionable 1.  678 

Oomplaintii,  In  actions  for 1.  677-588 

Averments  in,  essential 1.  677,  578 

Coniinuando,  words  alleged  with 1.  678 

Counts  in 1.  678 

Entire  conversatittn 1.  678 

Husband  and  wtfe 1.  679 

Of  and  concerning  plaintiff 1.  679 

Place  and  time  not  material 1.  6^^ 

Presence  and  hearing  must  be  alleged 1.  ^^80 

Special  damages  must  be  alleged 1.  681 

Specific  words  must  be  set  out 1.  68] 

Tenor  and  Import 1.  683 

Words  in  foreign  language,  what  essential 1.  682 

Special  averment,  discharge  from  employ '. 1.  684 

Refusal  to  deal i.  685 

Refusal  to  employ 1.  685 

Refusal  to  retain  in  employment 1.  585 

Refusal  to  sell 1.  685 

See  CoiiPL.AilfTB,  FoKMs  or. 

Construction  of  words 1-  578 

Charging  disease 1.  678 

What  words  are  actionable 1.  583 

Words  of  disgrace 1.  583 

W^ords  not  ji«r  !€  slanderous 1.  683 

Damages 1.  678 

Hpeclal  damages 1.  681,  685 

Definition  of  slander 1.  680 

Imputations,  dishonest 1.  684 

Actionable  language 1.  686 

Ignorance  and  want  of  skill 1.  684 

luMOlvency 1.  684 

Perjury  in  another  state 1.  688 

Words  charging  offenses 1.  687 

Words  subjecting  to  criminal  prosecution 1.  586 

Joinder  of  actions 1.  579 

Jurisdiction,  In  action  of 1.  679 

Language  In  part  slanderous 1.  679 

Presumption  of  malice 11«  680 
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Blander  of  Title.    Action  In  general 11.      58 

Answer  in  action  for,  form  of li.    661 

Complaint,  in  action  for,  form  of... il.      68 

KBHeutial  averments ii.      50 

False  Bt:itemeut  In  regard  to  patent  and  manufactures ii.      59 

Malice  must  be  shuwn 11.      5d 

Probable  cause,  special  damages ii.      59 

Damage , II.     58 

DeflDitlon  of Ii.      69 

Restriction  uf  action 11.      89 

WhenacUon  will  lie il.      59 

Slaughter  House.    Injunction  against  nuisance iif.    120 

Sole  Owner.    A  conclusion  of  law 1.    119 

Sole  Trader.    Complaints  against  a  married  womau  as 1.    249 

Ayermeut  of 1.    249 

Defense  of  husband  need  not  be  joined i.      99 

Soundneas.    Action  for  warranty  of,  form  of  complaint i-    6.'i2 

Duty  of  purchaser i.    552 

Eftacntial  allegations 1.    553 

Measure  of  damages 1.    5.V2 

Special I.    553 

Special  Agreement.    A  question  of  fact ill.    235 

Special  Contract.    Complaint  on  special  contract  for  services i.    S6l 

Bycontractor i.    4>>1 

For  money  had  and  received i.    351 

Atfainst  i-arrier  on,  for  Ioks  of  goods «...  11.      37 

Effect  of ,  of  common  carrier 11.    557 

Special  Damages.    How  averred 1.    191 

In  actions  for  false  imprisonment 1.    563 

For  false  return 1,    »« 

For  libel  and  slander i.    569,  572,  574.581,  585 

Avermefits  of  discharge  from  employ i.    584 

Refusal  to  deal 1.    585 

Refusal  to  employ 1.    685 

Refusal  to  retoin i.    686 

Refusal  to  sell 1.    685 

For  Injury  by  negligence,  causing  death 1.    813 

For  maliciouapr'secution 1.    592 

!                                                                     For  slander  of  title 11.      69 

I                                                                  On  buildera'  contracts,  form  of  allegation 1.    461 

On  covenants  of  warranty i.    471 

t                                                                  On  covenant  to  build 1.  481,482 

I                                                                   On  warranty  of  soundness 1.    653 

For  nuisances U.    158 

i  Special  Demurrer.    See  Dsxuubkb. 

Special  Matter  of  defease  on  Insurance 11.    493 

Special  Pleas.    Effectof.    Bee  Plkas ii.  431-474 

Special  proccedlrgs,  enumeration  of i.      18 

See  APPEALS,  AUDZTItATION  AND  AWABD.    COMFEBSIOK  OF  JUDGMENT. 

Contempt.  Deposit.  DRPosmoMs.  Imspeotion  or  Docu- 
ments. Offbb  to  Compbomisb.  Receivebs.  Submission. 
Tendeb.    Joint  Debtobs,  Judombnt-debtobs. 

Special*  Request.    How  alleged,  in  action  for  money  lent 1.    358 

Specialty.    Delivery  of ,  need  not  be  stated 1.    402 

Plea  of  seals  not  affixed U.    537 

Specific  Denials.    See  Deniaub 11.    604,  lit.    216 

Special  Issues.    See  Issuks. 

Specific  Performance.    AuHwem  in  actions  for ii.  611-613 

Keconveyance  of  property ii.    €13 

Readssion  of  contract,  form  of  averment ii.    613 

Complaints,  in  actions  for , ii.  290-306 

Allegation  wrhere  there  is  a  deficiency  of  land ii.    305 

Where  there  is  an  outstanding  incumbrance il.    305 

Conditions  precedent,  must  be  averred ii.    293 

Consideration,  when  to  be  shown ii.    806 

Demand,  what  must  be  shown ii.    295 

Essential  allegations 11.    306 

Facts,  howalleged ; 11.    295 

Mistake  in  boundaries ii.    305 

Performance  must  be  shown IL    298 

Abili I  y  to  perform 11.    298                      , 

Prayer  for  relief ii.    299                     I 

Rt-nts  and  profits * ii.    299 

Refusal  to  convey 11.    299 

Tender,  averment  of ^ ii.  800,302 

Variance  must  be  shown 11.    308 

Enforcement  of  an  award 11.    292 

Collateral  security 11.    292 

Conditiiinal  contract ii.    299 

Contract  to  releaiio  mortgage ii.    294 

For  gold  and  silver  coin 11.    296 
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specific  Performanc*.  toi..  paob 

TotnuiifcrBtook li.  294 

On  part  i>ertonnance il.  307 

What  may  bo  enforced il.    809,303,301 

Covenant  to  renew li.  296 

Ezchunge  of  lands li.  306 

Parolcontnct 11.    297.302 

Hale  and  delivery  of  chattel li.  308 

Interventitm,  in  actions  for lii.  193 

Joined  vrith  claim  for  rent 1.  397 

JuriHdiction 11.  296 

LlmitatlonH li.  297 

Memoi  andum  mnst  be  in  writing li.  297 

Parties  to  action il.  298 

Minor  beirfl li.  297 

Belief  reHts  in  discretion  of  conrt il.  299 

Extentof 11.    292,299 

Time  of  performance,  as  the  essence 11.    300,301 

IfTect  of  delay 11.  301 

When  a  bar IJ.  301 

Title  to  be  conveyed il.  801 

Vendor  and  vendee  us  trastee il.  302 

When  action  can  be  maintained 11.    302-304 

Contract  mnst  be  certain 11.  293 

Must  be  complete 11.  293 

Mnatbemntnal 11.  293 

Ma»t  be  reasouable 11.  294 

Election  of  remedy li.  307 

Terms  may  be  lmp<  sed 11.  296 

Trivial  departures,  Immateilal il.  295 

Whan  action  will  not  lie il.    303,304 

Land  Kubject  to  trust 11.  297 

Rescinded  contract 11.  800 

Specific  Relief.    Several  causes  of  action  united 1.  397 

Election  of  remedy 11.  889 

Special  Verdict.    Definition  of ill.  278 

What  it  must  find Hi.  278 

Splitting  Demands.    Cannot  be  split  by  assignment 1.  176 

Stakeholder,  complaint  against 1.  367 

Stare  Decisis.    Rule  of ,  see  law  of  the  case 11.  576 

State.    Asplalntiff 1.  76 

Appearance  in  actions  agaiuBt 11.  650 

Demurrer  lies  to  complaint  by 11.  377 

Undertaking  not  required  in  arrest  and  bail ill.  31 

State  Courts.    Jurisdiction  of 1.  25 

In  foreign  contracts 1.  25 

III  customs  and  duties 1.  26 

In  actions  by  and  against  foreign  governments 1.  25 

Over  forirlgu  residents i.  25 

In  kabetu  corpus 1.      25,  lii.  672 

In  mandamui ill.  678 

Over  property  out  of  state 1.  26 

Over  actions  for  torts 1.  26 

Over  United  States  and  U.  8.  oiBcers 1.  26 

State  Lands.    Locationon 11.  184 

State  Officers.    Subject  to  mamfamus Hi.  581 

State  Records.    How  admitted  as  evidence Hi.  5it9 

Statement.    Of  cause  of  action  iu  complaint 1.    167-199 

Heveral  causes  must  be  separately  stated 1.  393 

On  appeal,  how  prepared lii.  421 

Amendments ill.  431 

Authentication  of ill.  431 

Insufficiency  of ill.  432 

Correcting lii.  432 

Engropsii  g lii.  482 

Filingand  serving 111.  430 

•limeof Hi.  430 

Must  be  embodied  In  transcript Hi.    440,443 

Minutes  of  court  in lil.  429 

Oflice  of  statement lil.  422 

Objectionsto lii.  4a2 

Preparation  of lii.  425 

Re-settlement  of lil.  432 

Skeleton  statement,  bad lii.  429 

Bettlemeitof 111.    431-4.33 

«  Eflfectof lii  433 

Timeof IH.  4*1 

Special  proceedings ill.  433 

What  It  should  contain ill.    423.476 

When  unnecessary lil.  426 

Written  instruments  In 111.  4*. 9 

On  new  trial,  amendment  of  before  settlement 111.    366*  379 
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Statement.  vol.  tacs 

Amendments  Kf tar  BettlosBent lii.    389 

.     Authentication  of ill.    366.380,381 

Filing,  when  to  be  filed lit.    «« 

Form  of lU.    36T 

Oferron iil.    343.  X3 

Offlceof Hi.    5« 

On  ground  of  newly-discovered  evidence,  most  show  . . .   111.    357-3M 

Preparation  of  lii.    361 

Settlement  of,  form  of  notice iil.    379 

Bystipulation iil.    3« 

Bythe  court Ui.    S« 

Effect  of  notice iil.    8« 

Whenmade lii.    XI 

What  it  must  contaiu iil.    SOB.JT? 

Statement  of  Pacts.    By  direct  averment i.    1*29,131 

J  n  ordinary  language i i.    1<A 

Logical  order  of 1.    1^ 

Mode  of ,  in  pleadings i.    11S,1« 

On  Bubmisfiion  of  controversy '^ ill.    H3 

Variance  in,  effect  of t.    1*0 

With  certainty 1-    133 

In  present  teuse,  bow  construed i.    13T 

Statutes.    Howpleaded i.    196»34< 

Foreign,  bow  pleaded L    MO 

In  actions  fur  trespass 11.    561 

Of  limlUtiuns.  how  pleaded 1.    398.    ii.    436 

Compliance  with,  essential  in  real  actions It.    11^ 

Implications  and  presumptions  of  law  as  to. i.    lA 

Printed  statutes  admitted  <is  evidence lii.    540 

Several  cauaes  of  action  under 1.    398 

Subsequent,  governs  in  foreclosure ii.    141 

Statute  of  Frauds.    Applied  to  actions  of  sale  and  delivery i.    SOt 

In  ac> ions  on  guaranty 1.    311,317 

In  actions  for  specific  performance ii.    9U6,013 

May  be  taken  advantage  of  by  demurrer ii.    389 

flea,  form  of iu    4*7 

Howpleaded iL    457 

Essential  averments ii.    4fft 

Must  be  specially  pleaded 11.    4Jt 

Onleases il.    447 

Statute  of  Limitations.    Application  of 11.    460 

As  matter  of  defense  in  actions 1.    13D 

In  actions  •  n  an  account ii.    486 

Foreclosure IL    138,5!tf 

Ooods  sold  and  delivwed ii.    4fl8 

Judgments ii.    4n 

Money  had  and  received i.    351 

New  prumiae « i.    303 

Quiettitle • 11.    101 

Uenl  property iL    103 

Ejectment il.    SW 

Belief  flrom  fraud IL    350 

Specific  performance ii.    397 

Demurrer  lies  on  ground  of • il.    9^ 

EiTeetof iL    400 

Exceptions  under U.    461 

How  construed U.    460,583 

Plea,  form  of it    450 

A  personal  privilege ii.    4e3 

Goiii>truction  of  answer U.    460 

Delenseof iL    460 

How  pleaded 11.    461 

Insufficient  allegations it.    461 

Who  may  plead  iu  foreclosure IL    900 

Question  of,  cannot  be  raided  ou  appeal,  unless lii.    455 

Beply  of.  to  defendant  s  answer,  form  of iiL    910 

What  must  be  alleged ilL    910 

Fraud  an  a  reply  under ill.    219 

On  promtssoiy  notes UL    219 

Statute  of  different  sUtee ii.    40 

When  statute  runs  against  married  woman ii.    461 

Stay  of  Proceedings.    On  appeal,  what  essential  to  secnra ill.    408,430 

UnderUkingtoeifect lii.    4S0,  485 

Power  of  court  to  grant ill.    480.489 

On  new  trial,  notice  an lii.    945 

Steam  Engine.    Injunction  may  issue  to  restrain,  when ill.    130 

Steamers,  Boats  and  Vessels.  Attachmi'Ut  in  actions  against,  how  discharged.,  ill.     69 

Ccmditiun  of  boiler  in  an  explosion i.    006 

When  insurem  liable  for  loss  of L    330 

Steam  Tug.    Liability  of .  as  common  carriers IL     34 

Step-Father.    Cannot  sue  for  injuries,  when L 
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Stipulation  of  Attorneys.    In  ejectment 11.    103 

Stock.    Action  for  fraudnlent  issue  of '» il.    264 

Corporation  may  be  en  joined  against  transferring ill .    lo8 

Effect  of  transfer  of 1.    233 

Trustees  of  mining  corporations,  when  not  enjoined ill.    I(.i9 

Liability  of  carrier  for  injury  to  live  stock 11.      29 

Stock  Asaeasment.    Complttlnts  lu  actions  for i.    216 

Stockholders.    Actions  against  may  be  joint  and  aeyeral i.    230 

Allegatiunsin 1.    231 

As  parties  in  equity 1.    232 

Ciomplaint  in  actions  against 1.    228,2.33 

*  Consent  of,  required  on  dissolution 11.    ^20 

Individual  liability  of 1.    230 

For  uncanceled  debts 1.    232 

How  enforced 1.    231 

How  discharged 1.    230 

Howpleaded 1.    231 

How  quttlified 1.    231 

Measureof i.  230-232 

Nature  of 1.    231 

Regulated  by  statute i.    232 

Transfers  of  stock  by i.    288 

Whoare i.    232 

See  CoBPonATiOKS. 

Stock  Subscription.    Complaint  in  action  for 1.    217 

Implication  of  ownership 1.    136 

Answer  in  action  for 11.    469 

Street  Contractor.    liabiitles  of,  for  injuries  by  neglect 1.    616 

Street  Railroads.    When  a  public  nuisance 11.    165 

Streets.    Form  of  statement  In  motion  enjoining  laying  railroads  in ill.  118, 120 

Against  laying  gas  pipes  in lit.    120 

Appropriation  of  streets ill.    120 

Breaking  up  streete lil.    120 

Injunction  against  improvement  of.  dlKsolved lil .    143 

Striking  Out.    Notice  of  motion  to  strike  out  irrelevant  or  redundant  matter  . .  Hi.    174 

Statement  m  motion ill.    174 

Notice  of  motion  to  strike  out  sham  and  irrelevant  answer,  lil.  176, 177 

•          Statement  in  motion ill.    176 

When  motion  should  be  made ill.    180 

Order  on  motion  to  strike  out,  form  of ill.    174 

Striking  out  irrelevant  answer lil.    181 

Not  appealable lil.    181 

Parties,  striking  out  and  adding lit    183 

Proceedings  on  motion ill.    178 

What  may  be  stricken  out ill.  176,180 

Subject  to  Mortgage.    A  conclusion  of  law 1.    119 

Submission.    Of  controversy  without  action lil.    642 

Proceedings  and  practice  therein ill.  642-644 

To  arbitration  and  award,  in  partnership  cases ill.    619 

Matters  submitted ill.    618 

Must  be  in  writing ill.    618 

Kevocatlon  of  agreement ill.    619 

Stipulations  in lil.    619 

What  constitutes 1.    293 

Whomaysubmlt 111.    620 

Attorney  may  submit 1.    293 

RlgUt  of  parties  to  submit  to i.    295 

See  Abbitbation,  Award,  Uxfebxic,  Rsfkbxncs. 

To  illegal  taxation,  effectof 11.    366 

Subscription.    ToafBdavlt ,...  1.    166 

To  complaint 1.    148 

To  jurat 1.    165 

To  verll^cation i.    168 

Tu  written  inetrument,  by  agent 1.    402 

Subscription  to  stock,  impUts  ownership 1.    136 

Of  corporation 1.    218 

How  averred  in  complaint 1.    218 

Separate  subscriptions 1.    219 

Form  of  complaint,  inaction  for i.    217 

On  subscription  for  a  public  object 1.    219 

Subsequent  Pleadings.    Demurrer  to  answer,  form  of Hi.    212 

When  it  lies,  and  when  not 111.    212 

Effectof ill.    213 

Groundsfor Hi.    213 

Objections  waived  by  failure  to  demur Hi.    213 

Sufficient  statement  in iU.    21S 

See  Cboss  -Complaint. 

General  and  special  denials  of  new  matter,  forms  of lU.  215,  216 

Beply  to  counter-claim,  form  of ill.    214 

Conclusion lil.    214 

To  special  pleas,  enumerated ill.  216,  218 

To  Statute  of  llmitotions,  form  of Hi.    218 

When  not  permitted Hi.    216 

See  Bkplxcatiok. 
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Subsequent  Pleadin^^s.  yoL.  paok 

Bejolnder.  office  of lil.    230 

In  varioui}  actions lil.  2»1,   221 

Subsequent  Proceedings.    Goort  loses  all  Jarisdictlon  on  remittitur id.  477,  479 

Substitute  Notes.    Action  iipon v i.    434 

Substitution  of  Papers.    Affidavit  for  supplying  plsce  of  lost  pleading tU.    1h9 

Practicft  and  proceedings ilL    14^ 

Substitution  of  Parties.    From  transfer  of  interest ill.  184,  185 

From  bankruptcy iii.    1  ^ 

From  death  liL    1<*T 

In  actions  for  foreclosure ii.    1^> 

Forpartitiou ill.    1»T 

For  written  instruments ii.    SI4 

From  marriage  of  female  plaintiff 1-1.    1>^ 

On  appeal iii.    4uT 

Orders  substituting  parties,  forms  of itl.  I'^a-lt^ 

Practice  and  Proceedings Ul.    K 

Affidavit  and  notices    ill.    IM-l-vJ 

Order  therein  conclusive lU-    UhJ 

See  Co.^TiNUAKCE,  Intervention. 

Suggestion  of  Death.    See  Continuance,  SuBsriTtrrioN ii.  4SO-441 

Summbns.    Affidavit  for  publication  of 11.    63i 

Kssuntial  to  obtain  jurisdiction il.    ^"^ 

Facts  must  be  set  out  In 11.    640 

Insufflcient    ii.    640 

Must  be  conclusive 11.    640 

On  infant,  what  must  be  shown ii.    641 

Presumed  to  have  been  made ii.    Ml 

Sufficient  Rtat>  ment  in 11.    641 

What  it  must  show 11.    640 

Affldavltof  publication  of 11.    64J 

By  printer  or  publisher 11.    64i 

Sufficient  statement  in 11.    64J 

Presumed  regular,  after  judgment ii.    ^4.3 

Affidavit  of  service ^. il.    638 

Hy  mail 7. IL    644 

Defective,  effect  of 11.    t-J-t 

Mode,  time  and  place  in 11.    ^^ 

Residence  of  defendant  in ii.    f>M 

Upon  several  defendants 11.    6j7 

Whensufflcient iL    6« 

Amendment  of ii.    6*^1 

Change  in,  not  admissible ii.    t^!) 

Alias  BummouM ii.    f35 

Deposit  in  post-office 11.    628 

Forms  of  summons.  In  actions  on  contract 11.    6U> 

Against  joint  debtor iii.    £04 

In  justice's  court ii.    633 

In  foreclosure  suits ii.    f33 

Forcible  entry  and  detainer 11.  325,  326 

Partition,  to  whom  directed ii.    173 

Issuance  of,  under  signature  and  seal 11.    €18 

Within  one  year Ii.    61T 

Order  for  publication  of,  form  of 11.    641 

Insufficiency  of 11.    64f 

Puw«<rof  judge  to  make iii.    643 

What  order  must  direct il.    64*2 

What  it  muht  state il     643 

Betum  of  sheriff  on  Kummons 11.    6»5 

Depntysheriff 11.    ^36 

Description  of  land  in  sheriff's  return ii.    f>)6 

Where  one  defendant  was  not  found ii.    6S7 

Bequisltes  of  summons,  name  of  court ii.    613 

Nature  of  action  to  be  speclAed i<.    650 

Parties  to  be  named 11-    6W 

Notice  in,  on  contracts ii.  631,631 

In  other  actions 11.    6*^1 

Statementsin ii.  61»-62l 

Of  relief  demanded 11.    rtl 

Where  application  will  be  made Ii.    621 

Serviceof II.  603-630 

Admission  of ,  form  of 11.    644 

Date  and  signature  In 11.    644 

Must  be  in  writing 11.    645 

Judicial  notice  of  signature IL    645 

By  whom  made ii.    623 

By  publication,  how  made II.  636-6.1*1 

What  is  sufflciont IL    C.-? 

When  oonclneive ii.    6?9 

Presumed  to  be  regular il.  636.641 

Upon  whom,  and  how  made 11.  633,635 

Corporation IL 
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Summons.  vol.  page 

Insane  person il.  625 

Minor 11.  624 

Partners 11.  625 

Time  to  appear  after  publication 11.  628 

Supplemental  Pleadiaga.    Affidavit  on  motion  to  file ill.    202, 2U.3 

Appeal  lies  from  order  alluwing lit.  899 

Discovery  of  fraud  may  be  pleaded iii.  2U1 

Effect  of • iii.  201 

Ifotice  of  motion  for  leave  to  file 111.  200 

Motion,  when  to  be  made 111.  201 

WhentooUte ill.  202 

Order  granting  leave  to  file Hi.  203 

To  file  supplemental  answer ill.  204 

After  reversal ill.  204 

Matter  to  be  embraced  In iii.  204 

Title  acquired iii.  204 

When  allowed 111.    199, 205 

Supplementary  Proceedings.    Appointment  of  receiver  in 1.    276,  iii.  611 

Power  of  court  to  punish  for  contempt ill.  610 

bee  JUDOMBMT-n£BTOB. 

Supreme  Court.    Organization  of 1.  27 

Appellate,  jurisdiction  of 1.      28,  ill.    8yO,391 

Amount  in  controversy 1.  29 

Original  jurisdiction 1.  30 

On  wr.ts,  itisuance  of i,       38-80 

Surety.    Effect  of  word  added  to  promissory  note* 1.  456 

As  plaintiff  In  actions i.  77 

Defense  of,  on  promissory  note 11.  614 

Discbarge  of 1.  454 

Complaint  against,  on  contract  for  work 1.  309 

Allegation  in  creditors' suits 11.  201 

For  payment  of  rent i.  316 

By  surety  against  principal 1.  871 

See  OOMPLAIMTS,  FOBMS  OF. 

Exception  to,  on  appeal iii.    417, 419 

Notice  of  justification Hi.    417, 419 

Liabilityof 1.    495,630.537.    lil.      68,88,419 

Qualification  of.  in  arrest  and  bail iii.  31 

Kelatlon  of,  in  creditors'  suits 11.  207 

Bights  of 1.    371, 499,  ill.  70 

By  mort>iage 11.  127 

When  they  may  intervene iii.  393 

See  GuAJUNTT,  Indkmsity,  Fbimcifal  and  Subett. 

Surprise.    As  ground  for  motion  fur  new  trial Iii.  852 

Surrender.    Of  defendant  In  arrest  and  bail ill.  42 

Certificate  of Iii.  43 

Of  franchise,  in  dissolution  of  association 11.  221 

Of  corporate  powers i.    224,225 

Of  premises  in  use  and  occupation 1.'  384 

Of  ticket,  refusal,  subjects  passenger  to  removal 1.  629 

Of  office  property,  in  usurpation  of  office 11.  313 

Survey.    Notice  of  motion  to  allow  entry  and  survey  on  land 111.  152 

See  Notices  and  Motions. 

Surviving  Partner.    Complaint,  In  action  by 1.  258 

Liabilities  of 1.  269 

Promise,  how  stated , 1.  259 

Klghtof 11.  227 

T. 

Taking.    Means  an  unlawful  taking 1.  136 

Taking  Depositions.    See  Depositions 
Taxes  and  Taxation. 

Verification  of ,  answer  in  actions  for 11.  367 

ABseasmeut  for  taxes,  effect  uf 11.  844 

Description  in 11.  347 

Dollar-mark 11.  347 

Kind  and  quantity ..    11.  349 

Notice  of 11.  361 

Place  for,  of  foreign  corporation 11.  348 

Swamp  lands  for  reclamation 11.  856 

Unauthorized  alteration  in 11.  367 

Value 11.  367 

Valuation  for  revenue  purposes 11.  344 

Assessor's  duties  to'assess  property il.  344 

Asplaintiff il.  339 

Auditor,  duties  of , ,...    il.  346 

Board  of  equalization,  presumption  of  law 11.    345,  348 

Capitation  tax,  nature  of ,...    11.  845 

Passengen  leaving  State 11.  351 
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Taxes  and  Taxation.  tol.  pack 

Collection  of  tmx il.  345 

Complaiuts.  in  actions  on  taxes IL  339-&^ 

Description  of  land  in ii.  347 

Levy  and  asKefisment,  averments  of 11.  349,  357 

Notice,  publication  of ii.  351 

Prartice,  complaint  amended ii.  353 

What  shonld  be  ayerred 11.  3*6 

BemlBSlon,  Yiot  authbrized ii.  355 

See  Complaints,  Fobms  of. 

County  tax,  by  whom  levied il.  346 

Default,  when  taxpayer  is  in ii.  346 

Delinquent  taxes,  burden  of  proof ii.  345 

Demand  for  sworn  statement,  not  IndlspenBable ii.  347 

Deed ii.  346 

Domicileof  taxpayer ii.  347 

Evidence 11.  339,345 

Foreign  corporntlon ii.  348 

InJ  unction  will  uot  lie  to  restrain  collection  of iii.  1*^28 

When  it  will  and  wlU  notlle iii.  !» 

Intervention  of  county  in  tax  suits i>i.  194 

Jurisdiction,  in  actions  at  law 1.    tt5,  ii.  346 

Inequity 1.  35 

Law  of  tozHuits ii.  349 

Legality  of  tax.  how  tried ii.  S.>7 

Lien  of  Judgment ii.  349 

Moral  obligation ; Ii.  S-'iO 

Parties U.  351 

Party  in  possession,  when  not  obliged  to  pay ii.  351 

Property  liable  to  taxation,  capital  of  bank il.  345 

Chose  in  action ii.  345 

Claim  and  poBsession  to  land ii.  345 

Claim  defined ii.  345 

Possessory  right ii.  353 

Dett,deflned ii.  346 

Easements 11.  348 

Flume 11.  M8 

Growing  crops ii.  348 

House  on  boundary  line Ii.  348 

Improvements  on  public  lands ii.  348 

Judgments Ii.  348 

Land  segregated ii.  349 

Lands  Rold  by  United  SUtes U.  849 

Mill  property ii.  SiiO 

Mining  interests ii.  360 

highttomlne ii.  355 

Monfey  at  interest 11.  350 

Money  in  county  treasurer's  hands ii.  350 

Money  on  deposit ii.  350 

Mort«aae ii.  350 

National  banks  and  bank  notes ii.  350,351 

Personal  property IL  352 

Of  deceased,  Where  taxable ii.  85J 

Silusof U.  356 

Promlssoij  notes Ii.  853 

Proceeds  of  mines *. 11.  353 

Bealestate ii.  354 

Property  in  lands,  how  construed ii.  353 

Bpanishgrant IL  355 

Bute  bonds il.  355 

Property  uot  liable  to  taxation,  property  of  guardian ii.  9M 

Rolling  stock  of  railroad  compuiies il.  855 

TruKt  property * il.  355 

United  SUtes  stock IL  356 

United  States  land il.  3.i7 

Protest,  recovery  back.. 11.  354 

Bailroad  companies,  lands  of il.  354 

Redemption ii.  354 

Remedy  at  law  and  in  equity ii.  355 

Revenue  law,  construction  of ii.  346 

Legislative  restrictions 11.  349 

On  impost  duties 11.  348 

Strict  compliance  must  be  shown ii.  349 

Local  laws,  effect  of 11.  349 

Power  of  legislature 11.  359 

Submission  to  illegal  taxation,  cfPect  of ii.  356 

Taxation  and  tax  defined ii.  366 

Tax  sale,  injunction ii.  S.'t6 

When  void iL  355.  3''6 

VaUdityof  tax IL  357 

Of  personal  property ii.  857 

When  action  of  debt  will  not  lie  for IL  348 


Index.  721 

Taxes  and  Taxation.  vol.  paok 

Taxes  are  not  debts 11.  851 

Mot  foanded  on  contract 11.  851 

Wherepayable 11.  366 

Tax  Sale.    iDJnnctlonof 11.  278 

Tax  Title.    Defense  of .  In  action  for  foreclosure 11.    VM,  596 

Cannot  be  acquired  by  party  who  claims  the  land 11.    103,  356 

Tax  Warrant.    What  it  may  direct 11.  356 

Telegraph  Messages.    Liabilities  under  statute i.  346 

Tenant  may  interplead  in  specific  performance 11.  289 

See  ItANDLOBO  AND  TENANT,  FOBCXBLB  £nTRT  AND 

DXTAINEB. 

Tenants  la  Common.    Asplsintiffs 1.      66,  68 

In  actions  fur  trespass 11.      68,  66 

For  conversion 11.  76 

As  defendants i.      66,  103 

Complaint  by 1.  209 

Claim  for  services  by 1.  209 

Claim  for  share  of  profits  of  estate 1.  209 

Damage  in  ejectment il.  103 

Maymatntsm  actions 1.  209 

Forpartltlon 11.    175,  179 

Possession  *  >f  land  by 11.  103 

Property  of.  how  attached lil.  48 

Right  to  possession  of  estate 1.  209 

When  one  may  sue i.      68,  209 

Tender.    Affirmative  plea,  form  of 11.  463 

Effectof 11.  463 

Allegation  of ,  when  necess  try 1.  190 

On  s<«le  and  delivery 1.    508,516,617,11.  631 

On  written  Instruments 11.  614 

Generally 1.    188,  ill.  663 

Tn  actions  for  specific  performance 11.    300,  302 

In  actions  for  foreclosure  of  mortgage \ 11.  130 

Need  not  be  alleged  ^ 11.  136 

Issue,  how  joined 11.  464 

Legal  tender 11.  464 

ObJ  ctlonsto ill.  554 

Of  fare,  in  violation  of  rights  by  carrier 1.  630 

Practice  on iii.  654 

Valid  tender,  what  constitutes 11.    463,111.  553 

When  not  essential i.  190 

Testimony.    Proceedings  to  perpetuate.    See  Depositions,  Evidence,  Imspeo- 

TiON,  Witness. 
Timber.    Cutting  and  destroy  log.    See  Injunotion,  Waste. 

Time.    As  the  tS8ence  of  the  contract 11.  803 

Allegation  of,  in  pleas  of  abatement «...!....    11.  477 

Intaxsulta il.  350 

And  terms  of  redemption ill.  496 

Computation  of,  In  service  of  papers ill.  148 

Effect  of  de'ay  in  Hpeciflo  performance 11.  301 

Extension  of ,  for  filing  notice  on  nqw  trial 111.  346 

To  surrender  in  arrest ill.  44 

For  settlement  of  statement  on  appeal ill.    365,379,381 

In  actions  on  accounts 1.  288 

On  bills  of  exchange « 1.    425,    11.  506 

On  brach  of  promise  of  marriage ; 1.  503 

On  sale  and  delivery 1.  617 

In  actions  for  fraud IL  259 

Must  be  alleged  In  divorce 11.  229 

Notice  of,  in  transfer  of  cause 11.    658,  659,  665 

Of  sHsignment 1.  206 

Of  payment  extended,  must  be  specially  pleaded 11.  454 

Of  service  of  notices  of  motion lil.    147, 148 

Statement  of.  In  service  of  summons 11.  638 

To  file  counter-affidavit  on  change  of  venue 11.  668 

To  file  exceptions  to  findings lil.  299 

When  material,  must  be  alleged  with  certainty 1.  133 

Ofnewpromise 1.  302 

When  not  material 1.  181 

Wh»'n  a  bar  in  specific  porformsnce 11.  301 

Within  which  to  answer 11.    620,628 

To  appeal ill.  408 

Title.    Acquired  by  sale  under  execution ill.  494 

Character  of 111.  494 

Acquired  pendente  lite,  relief  granted Hi.  117 

Set  np  in  supplemental  pleading ill.  204 

Clouds  on.  what  constitutes 11.    182,386 

Color  of ,  denned 11.  90 

1  defense  of ,  in  actions  of  ejectment 11.  589 

Denial  of ,  in  answer 11.  578 

Does  not  pass  to  chattel  In  case  of  fraudulent  purchase 11.  263 

Esxxs,  YoL.  m— 46 
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TiUe.  ▼oi-  »AO« 

In  defendant,  M  a  defense  in  ejectment U.    677 

In  ejectment,  what  required 11.   101-106. 108. 116 

In  treapaBS,  what  required li.    662 

In  third  person,  as  a  defense  in  action  against  bailee li.    666,  668,  671 

May  be  conyeyed  in  any  name  by  true  owner 1.    634 

Need  not  be  alleged  in  diversion  of  water li.    163 

In  use  and  occupation i.    990 

Reference  ordered  tu  examine iii.    286 

Blander  of ,  action  for ii.      68 

Sonxces  of,  need  not  be  alleged  In  putltion....... il.    178 

In  actions  to  quiet  title 11.    187 

In  actions  for  waste li.    193 

Terminated,  as  a  defense li.    104,678 

In  forcible  entry  and  detainer 11.    318 

Tax  title  in  ejectment il.    677 

Title  of  cause  is  no  part  of  a  plea...,. ii.    4Si 

Analysisof 1.    144-146 

In  actions  by  or  against  corporations i.    147 

In  Hctions  by  or  against  officers 1.    147 

Sufficiency  of Hi.    151 

Where  some  of  the  parties  are  unknown 1.    146 

To  manufactured  propt-rty 1.    513 

To  money,  a  legal  cont'lusion 1.    119 

To  public  office,  averred  in  usurpation ii.    311 

"What  may  be  enforced  In  specific  performance ii.    301 

See  Ejeotmsitx,  Fobkolosxtre,  PARTrnoN,  Quxktxro  TnuB, 
Blamdbb  of  Title,  Trkspass. 

Titles.    To  be  aroided  in  complaint 1.    146 

Torts.    Actions  for,  parties i.    107 

Cannot  be  Joined  with  contract i.    176 

For  personal  torts,  arrest  and  bail  win  not  lie ill.     24 

Jurisdiction  in  actions  for 1.      26 

THo  action  will  lie  against  representative  of  wrong-doer 1.    243 

Trade.    Illicit  restraint  of,  see  Injunction. 

Trade-marka.    CSomplaint  in  action  to  restrain  use  of 11.    281 

Allegation  In  case  of  periodical  publication 11.    285 

Common  law  rule ii.    286 

Imitation  of  label 11.    288 

Manufacturer  protected 11.    286 

Name,  use  of ii.    286,287 

Origin,  not  quality,  to  govern ii.    286 

Owner  of  vessel  protected ii.    287 

Picture  may  be  a  trade  mark iii.    131 

Prior  use  of  word 11.    287 

Statement  in  motion  for  injunction ilL    131, 132 

When  action  will  and  will  not  lie   U.    284,286 

See  Injunction. 

Transfer,  Abatement  of  action  by ii.    660 

Of  assets,  injuiici ion  against ill.    110 

Of  stock,  how  made 1.    233 

Of  promissory  notes  of  corporation i.    451 

See  PBomsBORT  Notes. 
Tranfer  of  Cause.    See  Bzhoval  of  Caubb  to  United  States  Ooxjbts,  and  Cranob 

OF  Place  of  Trial. 

Transfer  of  Interest.    May  be  a  substitution ilL    186 

Transfer  of  Motion.    Upon  return  day lit.    161 

Treaaurer.    Allegation  on  official  bond  of 1.    643,647 

See  Public  Officers. 

Trespass.    Agreement  to  indemnify,  when  void 1.    496 

Action  agamst  sheriir  for 1.    647 

Answers  in  actions  for ii.    561-568 

Denial  of  damage 11.    662 

Ofownership 11.    662 

Of  possession il.    f62 

Essential  averments ii.    666 

Easement 11.    664 

Facts  must  be  set  np 11.    666 

Fences  defective 11.    663 

Forfeiture il.    666 

General  issue il.    661.665 

Insufficient  defense li.    562 

Onpo8se«ision.. 11.    662 

License It.    664 

By  warrant ii.    667 

Official  duty 11.    666 

Pleaoftitle 11.    662.663 

On  mineral  land 11.    664 

What  must  be  shown 11.    666 

Assignee  of  claim  for  damages  for,  may  sue i.     85,  'ii.     60 

Action,  transitoxy  and  local il.     69 

Abatement  of ./. ii.     60 
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Trespass.  vol.  paob 

Action  lies  for  cutting  and  converting  timber , 11.     69,  76 

For  injuring  trees 11.  64 

Demand,  when  essential 11.  66 

A  question  of  fact ill.  236 

Damages,  exemplary  and  vindictive ,    11.      61»  65,  66 

Dlstmctiou  between  nuinance  and 11.  163 

Ditch  running  through  land U.  61 

Gomplaint8,  in  actions  for 11.       60-65 

Actual  possession  must  be  shown 11.  66 

Allegation  of,  by  co-trespaseers *ii.  60 

Averment  of  special  damage 11.  68 

Designation  of  land 11.  61 

Entzy  without  force 11.  61 

Ess  ntial  facts 11.  62 

Forcible  and  unlawful li.  63,  64 

Ouster  not  necessary 11.  63 

Possession  and  right  of  possension 11.  63 

With  force  and  arms  entered 11.  64 

Equitable  relief 11.  61 

Findings  of  jury  conclusive  on  title  ill.  276 

Injunction,  In  actions  of 11.    66,  378,  Ul.  129 

In  actions,  for  treadini;  down  grain 11.  67 

For  tearing  down  gate 11.  63 

For  turning  out  cattle it  64 

Joinder  of  causes 1.    397,    11.  63 

Jurisdiction,  in  actions  for 1.      36,  11.  63 

Lawful  fences,  what  are 11.  67 

Mining  claims  ...  11.  63 

Parties  defendant 1.  103 

Agent  of  trespasser 11.  60 

Joinderof U.      63,69 

Occupants  of  public  lands 11.  66 

Party  wall 11.  63 

Quare  claumm  freffit 11.  66 

Tothei>erson 11.  69,646 

Value  of  properly  and  damages  claimed  in 11.  666 

Who  may  maintain  action 11.  64,   66 

Assignee  in  trust , li.  60 

Estate  in  possession,  reversion  or  remainder,  entitles  party..  U.  63 

-Executors 11.  66 

Foreign  miners 11.  63 

Prior  possession  of  public  lands 11.  66 

Tenants  in  common    U.  63,  66 

When  action  can  be  maintained li.  66 

Trial.    Amendment  after,  when  allowed HI.  166 

Calendar,  duties  of  clerk ill.  287 

Oonductof ill.  236,286 

See  D18MIB8AL  OF  THE  JuBT ill.  274 

Continuance,  in  discretion  of  court.    Seb  CoNTiNUAifci. 

On  death  of  parties 11.  43S-A41 

Dismissal  of  aci  ion  before,  in  claim  and  delivery ill.  85 

Exceptions  must  be  taken  at Hi.  878 

See  Exceptions. 
Issues,  how  made  up.    See  Issues. 
Place  of.    See  Place  of  Tbiai.. 

Trial  by  the  Court.    In  equity  cases ill.  244 

Waiver  of  trial  by  jury 111.  243 

Findings,  when  to  be  filed 111.  246 

Amendmentof ill.  246 

See  Findings. 

Trial  by  Jury.    Either  party  may  bring  issues  to  trial iU.  264 

Argument  of  counsel Hi.  267 

Evidence  adduced.    See  Depositions,  Evidence. 
Witnesses,  examlnutlon  of.    See  Witness. 
Formation  of  Jury.    See  Jubob,  Jubt. 
Instructions  of  the  court.   See  Instuuotions. 

Trial  by  Referees.    Ordered  upon  agreement HI.  379 

Consent  of  paities Hi.  280 

When  wUl  be  ordered Hi.  281 

Findings  of  referee.   See  Findings. 

See  Refebsnoe,  Refebee. 
See  Continuance. 

Triple  Damages.    In  actions  for  forcible  entry  and  detainer 11.  827 

Forwaste 11.  193 

For  trcKpass 11.  66 

Trover.    Fee  Comvebsions. 

Trust.    A  legal  cone  usion 1.  119 

Action  to  enforce 11.  211 

Complaint,  m  action  to  enforce 11.  211 

By  assignee,  for  wife  of  insured 1.  326 

Enforcement  of ,  against  atcomey U.  202 


724  Index. 

Trust.  VOL.  FAn« 

Express  troBts • i.    207 

Note  held  In,  demurrer  to  action U.    377 

Notice  of i.    207 

Partner  as  tmfitee il.    212 

Property  held  in ii.    212 

Stale  trust ii-    212 

Trustees.    As  plaintilb 1.  69,  7C 

As  defendants i*    104 

Assignees,  for  benefit  of  creditors  as i.    208 

Averment  of  official  character  of i.  207,  225 

Averment  of  agency  of i.    207 

Appointment  of 1.  207.   ^5 

Complaintd,  in  actions  bv 1.    208 

Actions  against  of  dissolved  corporation 1.    223 

Of  express  trust i.  M,  362 

Personal  liabilityof i.  226.  456 

Partner  as 11.    212 

Power  of i.    226 

Should  sue  in  corporate  name i.    215 

Surrender  by 1.    226 

Vendor  and  vendee  as,  in  specific  performance it.    302 

Whoare ii.    207 

Trust  Deeds.    Bow  made i.    207 

Trust  Fund.    Actionon i.    207,  11.    380 

Liable  to  attachment ill.     78 

Trust  Property.    Injunction  to  prevent  di««position  of lil.  126,  127 

Truth  of  Publication.    Defense  of,  in  actions  for  libel  and  slander, 

pleaof it  649,  6» 

How  pleaded 11 .    650 

Insufficient  defense 11.    650 

Mitigating  circumstances 11.    650 

U. 

Umpire.    Apix>intment  of « i.    297 

Form  of  complaint,  on  award 1.    296 

IVhen  matter  in  dispute  is  submitted  t« ill.    620 

Unauthorised  Act  of  Agent.    When  ratified  by  principal ii.      38 

Unauthorized  Change  in  assessment  roll ii.    867 

Unauthorised  Sale.    Demand  and  tender  unnecessary  before  action 1.    957 

Undermining  Land.    Injunction  for ill.    129 

Under  Seal.    When  necessary  to  allege 1.    402 

Undertake  to  Deliver.    A  conclusion  of  law 1.    119 

Who  exempt  from  making  undertaking  in  appeal ill.    421 

Undertaking  for   Appearance Hi.     40 

Undertakings.    Actionson 1.  626-647 

Allegations  in 1.  627,  648 

Appeal  dl'tmlsaed 1.    629 

Application  of  bond 1.    642 

Assignee,  by 1.    629 

Assignment  of  breach 1.  641,  644 

Award  of  payment 1.    641 

Breaches  and  damages * i.  627,  &40 

Change  of  parties 1.    544 

Collector's  bond 1.    644 

Conditions 1.    527 

Consideration L    627,  636,  637,  642 

Constable 1.    544 

Construction .' 1.    6"i7 

Dateofbond I.    646 

Defective 1.  628.   645 

Delivery 1.  629.  646 

Demand 1.  628,  637 

Description  of  instrument 1.    628 

Execution,  issue  of 1.    628,629,632 

Execution  of  bond 1.    646 

Estoppel 1.    628 

Faithful  discharge  of  duties    1.    643 

Frivolous  appeal 1.    630 

Judgmeut  affirmed 1.    63i) 

Judgment  reversed 1.    630 

Liabilities  of  obligors i.    64« 

Liabilities  of  sureties 1.    630 

Misjoinder  of  causes 1.    646 

Penal  bonds 1.    640 

liecelver's  bonds 1.    646 

Retaining  moneys 1.    647 

Trespass  against  sb  en  if 1.    647 

Defenses  to  actions  on 11.    634 

Answer,  defective ii.    635 

Sufficient 4i.    637 
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Undertakings.  tol.  faois 

Ayoldance 11.  635 

Consideration  controverted 11.  5115 

Duplicity  of  plea 11.  636 

False  represi-ntationfl 11.  636 

Former  action : 11.  536 

Insanity li.  63G 

Joint  plea,  when  bad 11.  636 

Novation 11.  536 

Payment,  date  of 11.  636 

Posit  ire  statements li.  686 

Replevin 11.  637 

Set-off ii.  637 

Void  contract 11.  637 

Attachment,  action  on 11.  390 

Action  brought  by  real  party  in  interest 1.  6i 

Amendment  to,  when  allowed ill  416 

Amount  specified  In lii.  416,  485 

Approval  of  by  justice ill.  486 

Consideration  of til.  417 

Deposit  in  court,  equivitlent  to ill.  417 

Delivery,  what  is  iiroof  of lii.  457 

Effect  to  stay  execution  in  justice's  court lii.  486 

Filing  undertaking lii.  417 

FilinK  new  undertaking ill.  418 

Judgmenton i.  371 

Justification  of  sureties ill,  419 

Aflldavitof lii.  419 

In  Justice's  court ill.  486 

Liability  of  sureties ill.  419 

Money  Judgment ill.  420 

Bee  NoncBs. 

Penalty  of,  measure  of  liability ill.  69 

Com i>lalnts  in  actions  on i.    626-543 

Remedy  in  de  ective  undertaking lii.  420 

Rights  of  sutetles  in ill.  70 

Suit  on ill.  70 

Setting  aside  undertaking lii.  420 

"When  undertaking  in  attachment,  void lii.  66 

When  required  in  attachment lii.  66 

When  action  lies  on  undertaking  on  attachment lii.  56 

"When  must  be  given  for  injunction lii.  102 

When  will  effect  a  stay 111.  420 

Undertakings,  Forms  of.    In  actions,  on  appeal  for  costs  and  damages ill.  413 

Staying  execution Hi.  414 

Sufflciencyof ill.  420 

In  ejectment Hi.  415 

In  justice's  court ill.  464 

Exception  to  sureties Hi.  417 

JuHtilication  of ill.    419,485 

Liablliiyof ill.  419 

Form  and  sufficiency lii.    418-419 

Who  exempt  irom  giving Hi.  421 

Arrest  and  bail,  on  arrest  and  bail Hi.  30 

Of  defendant,  in  arrest  and  bail , Hi.  40 

Essential ill.  31 

Jubtlfication  and  qualification  of  sureties lii.  30.  41,  42 

Sufficient  sureties ill.  81 

Whomustjoln iH.  31 

State  exempt  from  giving Hi,  31 

Attachment,  on  attachment ill.  66 

Bond  uf  indemnity  to  sheriff ill.  67 

Characttrr  of  Instrument Hi.  68 

Onreleaaeof HI.  66 

To  be  given  to  sheriff lii.  68 

Bond  to  be  given iil.  69 

Joint  and  several ill.  66 

Liability  of  sureties iil.  68 

Measure  of  damages....'. iil.  69 

Sureties,  rights  of Hi.  70 

To  whom  payable Hi.  66 

Undertaking  required Hi.  56 

When  action  lies  on ill.       56,70 

Whonvoid Hi.  66 

Claim  and  delivery,  on  claim  and  deUvery ill.  88 

Dutyofsheriff 111.  86 

Service  and  filing  of Hi.  86 

Sufflciencyof Hi.  86 

Exception  to  sufficiency ill.  87 

Notice  of  exception  to  undertaking,  form  of. ill.  87 

Justification  of  suret.es Hi.       87,89 

For  a  return  of  personal  property  to  defendant Hi.  87 
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Uadertakings,  Pormt  of.  voi^  rAOS 

ApprovAl  of  nheiiff,  form  of ili.  88 

Tu  whom  giyen ill.  US 

Justlilcatiou  of  sureties  OQ Hi.  89 

Korm  of  notice  of ill.  88 

Betnm  of  property iil.  88 

Sureties,  liability  of ili.  88 

QualificaUon  of lii.  89 

Sheriff,  lUblUty  of ill.  89 

Of  indemnity  to  sheriff,  on  claim  of  third  person ill.  91 

Forui  of  notice  to  plaintiff ili.  91 

Bxacution  of  indemnity  to  sheriff iti .  496 

Froceedings  thereon ill.  497 

Injunction,  on  injunction lii.  101 

Mustbegiven ill.  IW 

Unitsd  States.    As  party  plaintiff 1.  63 

Land  of ,  not  liable  for  aiveesment ii.  357 

May  consent  to  be  sued  in  state  court i.  26 

Courts,  Jurisdiction  of ii<  473 

United  States  Officers.    Jurisdiction  of  state  courts  oyer 1.  26 

Unjust  Refusal.    A  conclui>ion  of  law i.  119 

Unknown  Parties.    May  be  designatt-d  by  fictitious  names 1.  146 

Unlawful  Detention.    What  constitutes ii.  837 

Unlawful  Entry.    Is  a  peaceable  entry  made  in  bad  faith ii.  331 

See  FoRCiiiLE  Entbt  and  Dbtaimbb. 

Unliquidated  Claim  for  Damages.    Mot  subject  to  set-off....  Ii.  479 

Unnecessary  Party  Defendant.    Demurrer  lies  for ii.  3dl 

Unreasonable  Delay.    In  presentment  of  check ii.  608 

Upon  Information  and  Belief.    Form  of  denial  in  answer ii.  427 

Use  and  Occupation.    Allegition  by  heir  of  reversioner i.  386 

Allegation  of  assignment i*  3M6 

Allegations  for  lodging i.  390 

Answers,  in  actions  for ii.  603-M5 

Assignment ii.  604 

Denials,  effect  of 11.  f^fS 

Eviction ii.  804 

Assignments  in  such  actions i>  386 

How  alleged i.  385 

Complaints  in  actions  for,  forms  of i.  882-892 

Designation  of  premifies  by  reference  to  them i.  3rt3 

Forfeiture,  tenant's  own  acts  do  not  create  in  his  favor i.  383 

Hired,  implies  request i.  3^ 

Implied  demise  as  to i.  388 

Need  not  be  set  forth I.  389 

Improvements  when  set  off  against  damages L.  389 

Indebtedness,  ave  I  ment  as  to  i.  889 

Interest,  when  it  may  be  recovered , i.  8H9 

Liability  of  assignee  and  assignor...  .. i.  885 

Of  tenant  for  payment 1.  383 

Non-payment,  averment  of i.  385 

No  action  when  possession  is  tortious 1.  389 

Occupancy  actual 1.  882 

Of  property  belonging  to  an  estate  held  by  an  adminl»trator i.  239 

Parties  to  actions  for i.  389 

Permission  must  be  shown....... , i.  889 

Possession,  when  adverse i.  389 

Request  and  permission,  allegation  as  to i.  388 

8ep.<rste  denuind  for  rent  accraing  before  and  after  decease !•  389 

Surrender  of  premises,  duty  of  tenant 1.  384 

Term  of  lease  for i.  883 

Terms  of  contract  for  pasture i.  388 

Tenantatwill i.  S» 

Title  need  not  be  averred i.  390 

Waiver  of  forfeiture 1.  884 

Use  of  Money.    By  bailee 11.  19 

UseofWater.    Action  to  try  right  to ill.  834 

Usurpation  of  Office.    Action  for  in  general il>  309 

Appointment  to  office,  to  flU  vacancy ii.  809 

Arrested,  in  what  cases  may  be 11.  816 

Damages  may  be  recovered 11.  310 

/)«/ac/o,  officer ii.  810 

Defenses,  in  action  for 11.  610 

Ineligibility,  is  none ii.  610 

Justification ii.  610 

Itightofoffice il.  610 

Duly  and  legally  hold  election ii.  810 

I- ssentlal  averments  in Ii.  810 

Form  of  complaint  against  elective  officer ii.  306 

Form  of  complaint  sgalnst  appointed  officer 11.  315 

Form  of  complaint  to  dissolve  a  corporation ii.  316 

Holding  office,  what  conHtltutes ii.  310 

Holdi ug  two  offices,  constitutional  provision  as  to 11.  810 
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Usurpation  of  Office.  vol.  fags 

Intruder,  who  is ii.  Sll 

Partien  in  such  eases 11.    813 

Plesdings.  rule  of  in  such  cases il.  H16 

PosResaion  Without  legal  authority 11.  S13 

SaJaryof  ofBce  in 11.  313 

Surrender  of  office,  property  in il.  813 

Titie  to  office,  pleading  it 11.  314 

United  States  territories,  writ  of  9iu»  KMuranto  io ii.  314 

Unnecessary  averments  m  actions  for. 11.  314 

Vacancy  In  office,  defined 11.  314 

When  action  lor  Ues 11.  814 

See  Quo  Wabbamto. 

Usury.    Asadefense ii.  618 

V. 

Vacancy  in  office  defined il.  314 

Vacating  Judgment.    An  appeal  lies  from Hi.  402 

When  order  will  be  vacated  In  arrest  and  bail ill.  38 

Vacating  Order  of  appointment  of  receiver i.  270 

Of  awHrd  of  arbitrators 1.  296 

Of  arrest  and  bail Hi.  38 

Valid  Award.    Of  arbitrators 1.  296 

Validity.    A  conclusion  ot  latw 1.  119 

In  actions  against  public  officers i.  268 

Of  tax,  rests  upou  the  aBsefsment 11.  867 

Of  tax,  on  i>er8onal  property  asseMed  in  bulk  ....^ ii.  367 

Valid  Sale.    What  constitutes,  of  chattels 1.  608 

Value.    Allegation  of,  is  material 1.  8()6 

Assessment  of  properly  must  give ii.  357 

In  actions  in  the  nature  of  trover il.  671 

\^  hen  not  averred,  cnnnot  be  proven ii.  106 

Value  of  Note.    It  may  be  stated  to  be  of  great  value  il.  80 

Value  of  the  Property  must  be  averred 1.  638 

In  what  cases  need  not  be  averred 11.  177 

Value  Received.    Effect  of,  in  promlKsory  note 1.  484 

Variance.    Astodate L    142,430 

Between  pleadings  and  proof,  effect  of 1.  141 

Between  written  and  true  agreement ii.  308 

In  pleadings,  effect  of i.  140 

Of  affidavit,  in  arrest  and  ball lii.  29 

What  affects  a  substantial  right i.  140 

When  amendable    ill.  182 

Variation  of  Terms  of  written  contract i.    402,461 

Vehicles.    Must  be  roadworthy 11.  S3 

Vendor  of  land,  action  to  rescind  sale  by 11.  106 

Rescission  of  contract  by i .  624 

Vendor  and  Vendee  as  trustees il.  302 

On  express  promises 1.  800 

Vendor's  Lien.    Answer  in  action  to  enforce il.  696 

l^ailure  of  performance ii.  146 

Gomplal fits  in  action  to  foreclose il.    143-144 

Execution,  issuance  of.  need  not  be  alleged ii.  145 

General  averment  that  mortgage  is  defective ii.  146 

Lien,  as  a  charge il.  145 

Kutes,  not  a  security,  so  as  to  defeat ii.  146 

Purchase-m'ney  is  a  lien 11.  145 

Attachment  lies,  notwithstanding  lien ill.  62 

Mortgage  security  supersedes  lien ii.  145 

Waiverof  lien 11.  146 

Rights  of .  when  enforced ii.  146 

Venue.    Essential  in  affidavit i.  164 

How  laid 1.  146 

In  actions  to  recover  forfeiture i.  846 

See  PI.AOX  or  Tbxal. 
Verdict.    Bee  New  Tbial. 

Amendment  of ill.  274 

By  stipulation 111.  279 

Chance  verdict  will  be  set  aside ill.  275 

Character  and  form  of,  and  confined  to  facts  put  in  issue ill.  275 

Conclusiveness  of Hi.  375 

Court  may  direct  a  verdict ill.  276 

Declaring  the  verdiot,and  pollingjury ill.  279 

Entry  of  verdict : ill.  276 

Errors  cured  by    ill.  276 

Effect  of,  on  trial  of  right  of  property : ill.  497 

General  verdict ill.  277 

How  authenticated ill.  277 

Impeachment  of  verdict, ill.  362 

Informal,  and  when  sufficient ill.  277 
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Verdict.  vol.  pass 

In  partlctilAr  caees,  to  ftbate  nuiBance 11.    155 

Divorce U.    2» 

Mining  claimB,  recovery  of hi.    2*8 

Joint  verdict,  when  coucluBive 111.    2*7 

Judgment  on,  fonn  of lii.    329 

Setting  aside,  when  and  how Hi.    JiTS 

Special,  what  iB lii.    278 

Special,  must  find  facti  specially lii.    278 

Verification.    Answer  must  be  verified,  when 1.    156 

Jurat  to  answer  Is  sufficient 1.    1&8 

Wiieu  defendant  excused  from  verifying  answer i.    157 

Time  allowed  for  verification  of 1.    158 

By  agent  of  absent  corporation,  form  of i.    163 

Any  officer  may  verify 1.    216 

By  sole  plaintiff  or  sole  defendant,  form  of i.    IS9 

By  guardian  of  infaut 1.    1C3 

By  husband  and  wife i.    160 

By  officer  of  corp  ration,  form  of 1.    VH 

Managing  agent 1.    161 

By  one  of  several  plaintiffs  or  defendants,  form  of 1.    ICO 

By  two  parties  Mverally.  form  of t.    160 

When  one  may  verify 1.    160 

Complaint  must  be  verified.  In  actions  for  an  injunction i.    157 

By  attorney  or  agent  on  writtt-n  instrumeut,  form  of i.    162 

Absence  of  principal ; I.    163 

Agency  must  be  dittclosed i.    162 

Before  whom 1.    158 

Effect  of 1.    158 

Ofwantof i.    158 

Grounds  (if  belief  must  be  stated 1.    163 

Nature  of  agency  disclosed 1.    1^2 

No  es  in  possession,  sufficient  averment  of  agency..  1.    163 

Must  be  subscribed 1.    158 

Not  apart  of  a  pleading i.    158 

Qf  complaint  for  injunction ii.    279 

Of  answer  in  tdx  suits 11.    S57 

w  hen  necensary 11.    411 

In  general ii.    411 

When  action  brought  on  a  written  instrument 11 .    515 

When  not  a  nullity ill.    223 

Of  petition,  may  bo  by  agent  or  attorney 11.    690 

Formof 1.    164 

On  information  orb*  lief,  formof 1.    159 

Belief,  meaning  of i.    160 

Stntementft,  how  made i.  199-160 

Pleadings,  how  verified 1.    158 

State  need  not  verify i.    16T 

When  defective 1.    151 

Want  of,  in  answer,  what  It  admits 1.    199 

When  essential  to  plea  in  abatement ii.    4.i3 

Vessel.    Complaint  for  seizing i.    968 

Vicious  Habits.    When  averment  not  necessary il.     53 

Vicious  Horse.    When  owner  liable  for  kick  of 1.    690 

Violation  of  Personal  Rights.    Complaint  for  refusing  plalnlfl*B  vote L    622 

Facts  must  be  alleged i.    623 

Malice  need  not  be  alleged i.    623 

Complaint  for  enticing  away  plaintlflTs  wife i.    6B3 

Scienter  need  not  be  alleged L    891 

See  Ubiminal  Coxvebsation. 

Complaint  for  debauching  a  daughter 1.    634 

See  Seduction. 

Complaint  for  refusal  to  permit  passenger  to  ride  in  car i.    877 

Additional  far e  may  be  charged L    638 

Liability  of  principal 1.    6^ 

Measure  of  damages 1.    6S9 

Obligation  to  carry  passenger 1.    629 

Kef  using  baggage i.    6*29 

Surrender  of  ticket L    629 

Tender  of  fare  need  not  be  alleged 1.    6J0 

Legal  tender  notes i.    629 

Ticket  Issued  for  previous  day i.    690 

Violent  Party  Spirit.    As  to  change  of  place  of  trii^ ii.    66S 

Void  Contract.    Lease  in  what  cases 1.    484 

No  remedy  at  law  on 1.    373 

Suit  on  ab  initio It    637 

Void  Judgment.    No  Kround  to  maintain  action il.    496 

Appeal  may  be  taken  from ill.    391 

Confessed  to  delay  creditors,  la  void ill.    534 

Void  Note.    When  given  for  gaming  debt i.    434 

Void  Order.    In  arrest  and  bail 111.     S3 

Not  necessary  to  appeal  from ill.    403 
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VoidSale.    Whst  Is 1.  «» 

Voluntary  Assifl^nment.    For  benefit  of  creditor,  when  yslld 11.  436 

Voluntary  Conveyance  to  wife,  eifoctof 11.  207 

Voluntary  Escape.    Complaint  against  officer 1.  909,272 

Voluntary  Separation.    Notdesertion 11.  236 

Voluntary  Payment 1.  SOI 

'Wagner.    Complaint  to  reooyer  back 1.  36T 

"Wages  of  an  infant 1.  252 

AVaiver.    By  failure  to  demur ill.  218 

Of  default iii.  319 

Of  forfeiture i .  3M 

Of  lien ii.  '26 

Of  rijjht  to  fuificiuse  mortgage ii.  1<U 

Of  vendor'e  lieu Ii.  146 

Ot  notice  of  new  trial ill.  346 

Of  rights  In  the  course  of  trial Hi.  243 

Of  objections  to  depositions Hi.  648 

Of  warranty  of  chattels i*  649 

What  answer  waives 11.  481 

Want  of  Jurisdiction.    Bee  Jubisdiction. 

In  criminal  actions,  eflbct  of 1.  662 

As  a  special  plea.    Bee  Plkas. 
Want  of  verification  of  pleading.    Bee  Pubadino,  Yxuficatiox,  Avfidavit. 

Warranty  of  Chattels.    Forms  of  complaint  In i.    648-664 

Averments  in 1.  660 

Damages  on,  breach  of i.  661 

Reliance  on,  allegation  of 1.  668 

Caveatemptor 1.  660 

Executory  contract 1.  661 

Fraud  need  not  be  alleged i.  661 

Implied  warranty i.  648, 661 

Measure  of  damages  in 1.  649,662 

Of  tlUe 1.  649 

Of  quality,  form  of  complaint  on i.  660 

Of  soundness,  form  of  complaint  on i.  662 

Of  Judgment,  complaint  on 1.  663 

Of  note 1.  664 

Bale  under 11.  267 

Special  damages  in 1.  663 

Waiver  of  warranty 1 .  649 

Warranty,  a  question  of  fact ill.  236 

Waste.    Affidavit  to  obtain  order  to  restrain iii.  132 

Common  law  doctrine  of 11.  192 

Complaints  in  actions  for,  forms  of ii.    192-196 

Bee  CoMPLAiirrs,  Fobms  of. 

Definition  of 11.  194 

Denlalof 11.  608 

Qrowing  timber,  when  out 11.  192 

Injunction  for  destroying  timber 11.  198 

When  it  will  not  be  dissolred ii.  194 

Mining  claims,  working  of 11.  198 

No  particular  form  necessary iii.  187 

Order,  when  granted ill.  138 

Parties  in  actions  for 11.  193 

Bepairs  necessary,  not  waste 11.  198 

Statement  on  motion  to  enjoin 111.  138 

Against  waste  for  cutting  timber iii.  134 

Against  destroying  ornamental  trees Hi.  134 

Against  working  mine lU.  136 

Triple  damages,  when  Judgment  for ii.  193 

Title  alleg^'d 11.  193 

What  constitutes U.  194 

What  amounts  to,  as  a  question  of  law  or  faet ill.  231 

When  action  lies  for IL  194 

Wrongful,  averments  of 11.  194 

Watchmaker.   Complaint  against  for  neglect  to  retain  watch 11.  67 

Water.    Action  for  diversion  of 11.  169 

Appropriation  of  water,  how  made 11.  160 

Averment  as  to  quantity 11.  162 

Backing  on  plalntifTs  land 11.  167 

Diverting,  when  needed  for  agricultural  purposes 11.  160 

Ditch,  right  of  way  of U.  163 

Diverting  from  mill 11.  169 

Form  of  complaint  for 11.  169,164 

Allegation  of  right  by  prior  appropriation 11.  160 

Blllfor iU.  121 

Flowing  in  ditch 11.  168,  168 

For  mining  purposes ill.  122 
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Water.  tol.  pagk 

Poflaeision  and  prior  iMMMModon  of 11.  161 

Priority  of ,  righto  to U.    160,161,  1« 

OfmiUowneiB II.  163 

Bighteto il.  la 

StatomeutH  in  motion  for  Injunction  against  divenian  of ill.    121-122 

Water  Courses.    Injunction  to  restore  water  to  their  natural  bed ilL  lil 

Way.    Gomplaiut  for  obstructing ii.  157 

Bight  of .  by  grant ii.  158 

Were  Discontinued.    A  legal  conclusion i.  119 

Wharf.    When  not  a  nuisance 111.  1»4 

Wife.    Actions  by  or  against  married  women i.      01-64.  347 

Against  husband  and  wife,  for  goods  sold  for  her  separate  estote .  .i.    243,  344 

Against  a  married  woman  as  sole  trader i.  249 

Against  a  married  woman  OD  contract  generally i.  250 

By  a  married  woman I.  247 

Judgment,  demand  of,  in  charging  separate  estate i.  244 

Formof 1.  lil^ 

See  Husband  amd  Wipe. 

Willful  and  Malicious.    Averment  of,  in  assault  and  battery  not  neeeasary i.  657 

Willful  Neglect.    Ground  for  divorce II.    241,242 

Bee  DrvoBOK. 
Willful  Trespass.    See  Tbxspass. 

Winding  up  aflUrs  of  co-partnership ii.  221 

Within  the  Jurisdiction  of  the  Court.    Means  within  the  State 1.  26 

Within  the  Statute 1.  246 

Witness.    Affidavit  for  examination  of ill.  646 

By  whom  made ili.  546 

For  commission  to  take  deposition ttl  646 

Howtaken liL  545 

What  It  most  show ill.  547 

Oertifloate  of  notary iiL  552 

Commission  to  take  testimony ili.  549 

Certificate  indorsed,  on  mailing iii.  562 

Issuanceof Iii.  650 

What  to  contain iU.  550 

Competency  of  witness ili.    264,546 

Complaint  against  for  disobeying  snopena L  S4T 

Convenience  of ,  as  ground  fer  change  of  place  of  trial ii.  662 

Depositions  in  general IU.    544^65i 

Asevidence ili.  551 

Attestation  to Ui.  552 

Before  whom  taken iii.  544 

Exceptions  to iii.  552 

Formof iii.  551 

Whenexcluded iii.  551 

Interrogatories,  settlement  of iii.  660 

May  be  required  in  supplementary  prooeedlngs Ui.  612 

Notice  of  motion  for  commission,  fotm  of iii.  546 

Of  taking  deposition Ui.  547 

How  given  and  served iii.  547 

Proof  of Iii.  546 

Waiver  of  objections  to lit.  646 

Order  for  commission,  form  of lit.  S49 

Bef using  to  answer  questions,  liability  for 1.  246 

Betum  of  commission,  what  to  state iii.  661 

Stipulation  to  take  deposition iii.  546 

Who  may  be  witness Ui.  264 

Against  executor,  etc iU.  266 

Btillgious  belief IU.  965 

Words.    How  construed I.  195 

With  a  covert  meaning  in  Ubol  and  slander i.  572 

When  actionable i.    566,667 

Work  and  Labor.    See  Sbbvices. 

Writs.    Assistance «. IU.  446 

CeHiorcari U.    691,    IU.  561 

Habeat  corput Ui.  674 

Injunction •. Iii.  1«S 

Mandamus IU.    664,585 

PosseBsl  on Ui.  436 

Prohibition iii.  «« 

Writing.    Acknowledgment  of  service  of  summons  must  be  in ii.  645 

Writing  Implied i,  402 

Writing  Obligatory,  Importo  a  sealed  instrument i.  136 

Written  Instruments.    Complaint  on,  for  payment  of  money i.    306-456 

Denialsof U.  43D 

Objections  to  the  pleading    ii.  290 

Written  Obligation,  What  it  importo i.  406 

Wrongfully  and  Unlawfully.    A  conclusion  of  law 1.    119, 136 

Not  necessary  to  designate  act  as  wrongful  and  unlawful U.  78 

Wrongful  toking  of  property , U.  86 

Wrong  Reasoning  in  granting  new  trial,  effect  of Ui.  464 

Detention  of  property ii.  89 

>Vrong8  and  their  remedies  in  general i.  IT 


